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I.—'*  JUDICIAL  INDEPENDENCE  IN  INDIA/' 

Letters  to  the  Editor 

From  Hon.  Sir  Alexander  Edward  Miller,  Q.C, 
Member  of  the  Governor-General's  Council, 
AND  Right  Hon.  Sir  Richard  Garth,  M.A.,  Q.C, 
LATE  Chief  Justice  of  Bengal. 

We  have  received  letters  on  the  subject  of  the  two 
Articles  contributed  to  this  Review  for  May  and  August 
last,  on  the  inter-related  questions  of  the  Fusion  of  Executive 
and  Judicial  Powers  in  India,  and  Judicial  Independence  in 
India,  from  two  very  high  authorities,  each  most  competent 
to  pronounce  upon  the  value  of  those  Articles.  We  think  it 
only  due  alike  to  Sir  Alexander  Miller  and  Sir  Richard 
Garth,  as  well  as  to  Mr.  Dacosta  himself,  to  print  these 
letters  in  our  current  number.  They  would  afiford  the  best 
justification,  if  we  felt  that  any  were  needed,  for  having 
published  contributions  to  the  discussion  of  important 
questions  in  Constitutional  Law,  from  the  pen  of  a  writer 
in  no  way  connected  with  the  Legal  profession.  We  our- 
selves felt  no  doubt  on  this  point,  for  Sir  Richard  Garth 
exactly  expresses  our  own  view  that,  as  regards  India  at 
least,  it  was  best  for  such  subjects  to  be  raised  for  dis- 
cussion in  our  pages  by  a  disinterested  layman.  The 
interest  with  which  such  highly  trained  legal  minds  as 
those  of  Sir  Alexander  Miller  and  Sir  Richard  Garth  both 
look  upon   Mr.  Dacosta*s    Articles,   is  the  best  possible 
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testimony  to  their  value  as  contributions  to  the  oldest 
English  Quarterly  Review  of  Jurisprudence. 

On  the  main  point  raised  by  way  of  criticism  by  Sir 
Alexander  Miller,  we  think  it  only  right  to  point  out  that 
the  words  in  the  note  to  Mr.  Dacosta's  Article  on  Judicial 
Independence  in  India,  to  the  accuracy  of  which  Sir  Alexander 
takes  exception,  are  not  Mr.  Dacosta's  words  at  all,  but  are 
an  extract  from  the  ipsissima  verba  of  the  Judges  of  the 
High  Court  of  Madras.  Whether  the  learned  Judges  them- 
selves were  right  or  wrong  in  their  view,  we  must  leave  to 
them  to  say,  and  we  should  be  happy  to  receive  any  com- 
munication with  which  we  may  be  favoured  on  that  point 
from  any  members  of  the  Bench  of  the  High  Court,  Madras, 
who  may  feel  their  accuracy  impugned. 

We  now  leave  the  letters  of  our  two  distinguished 
correspondents  to  speak  for  themselves. — Ed. 


To  THE  Editor  of  the  Law  Magazine  and  Review, 

Simla,  25th  September,  1892. 

Sir, — I  have  read  with  much  interest  Mr.  Dacosta's 
articles  in  your  Review  on  the  subject  of  "Judicial 
Independence  in  India,"  and  I  agree  most  cordially  with 
their  general  scope  and  tenor ;  but  in  his  note  at  the  end 
of  the  last  one  he  has  fallen  into  an  error,  which  is 
calculated,  if  uncorrected,  not  only  to  mislead  persons  who 
may  naturally  rely  on  him  for  their  facts,  but  also — which 
is  of  more  consequence — to  deprive  Mr.  Dacosta's  other 
representations  of  much  of  their  legitimate  weight  in  the 
minds  of  those  who  are  better  informed  in  this  particular, 
and  who  may  not  unnaturally  discredit  all  his  statements, 
on  the  principle  of  **  Ex  pede  HerculemJ* 

The  Madras  City  Civil  Court  Act  expressly  avoids  any 
interference  with  the  Jurisdiction  of  the  High  Court,  and 
even  the  clause  limiting  the  plaintiff's  right  to  costs  in 
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actions  brought  in  the  High  Court  which  might  have  been 
brought  in  the  Civil  Court— a  clause  closely  modelled  on 
the  provisions  of  the  County  Courts  Act,  1888 — only  comes 
into  operation  when  in  the  opinion  of  the  (High  Court)  jfudge 
who  tries  the  case,  it  ought  to  have  been  brought  in  the  Civil 
Court. 

I  take  the  liberty  of  appending  an  extract  from  the 
official  report  of  my  speech  in  Council  on  the  occasion : 
the  speech  has,  of  course,  no  authoritative  weight  whatever, 
but  it  may  be,  I  think,  accepted  as  evidence  that  no  such 
nsidious  designs  against  Judicial  Independence  as  suggested 
are  entertained  by  the  present  advisers  of  the  Govern- 
ment of  India. 

I  have  the  honour  to  be. 

Your  obedient  servant, 

Alex.  Edw.  Miller. 


Extract. 

"  The  Hon.  Sir  Alexander  Miller  said  :  '  When  this  Bill 
was  first  introduced  it  contained  a  provision  applying  s.  15 
of  the  Civil  Procedure  Code  to  the  Court  about  to  be  insti- 
tuted. I  confess  that  it  appeared  to  me — apart  from  the 
very  doubtful  question  whether  it  is  or  is  not  within  the 
authority  intrusted  to  this  Council  to  interfere  with  the 
original  jurisdiction  of  a  chartered  High  Court — at  any 
rate,  a  proposition  which  involved  very  important  and, 
as  it  seemed  to  me,  very  serious  consequences.  But  my 
difficulty  was  entirely  removed  when  my  Hon.  friend,  Sir 
Philip  Hutchins,  agreed  to  assent  to  a  clause  which 
expressly  preserves  all  the  jurisdiction  of  the  High  Court, 
and  merely  establishes  along  side  of  it  a  Court  having  a 
more  limited  jurisdiction,  and  to  which  the  judges  of  the 
High  Court  may  themselves,  if  they  think  fit,  refer  cases 
which  otherwise  come  within  their  jurisdiction.     Strange 
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to  say,  the  only  body  which  has  expressed  any  wish  that 
the  concurrent  jurisdiction  of  the  High  Court  should  be 
taken  away  are  the  judges  of  the  High  Court  themselves. 
The  majority  of  the  judges  of  the  Madras  High  Court  have 
expressed  a  wish  that  the  concurrent  jurisdiction  should  be 
abolished,  and  that  the  City  Court  should  be  made  the  sole 
Court  to  have  cognizance  of  cases  which  come  within  the 
jurisdiction  given  to  it. 

**  *  I  certainly  for  one  could  not,  with  the  views  which  I 
hold,  have  assented  to  that  course ;  but  it  is  rather  singular 
that  the  Trades  Association  and  the  Chamber  of  Commerce, 
who  now  treat  this  Bill  as  an  attempt  to  destroy  the  inde- 
pendence of  the  High  Court,  are  more  anxious  for  the 
retention  of  the  High  Court  jurisdiction  than  the  judges 
of  the  High  Court  themselves.'  " 

*' ' .  .  .  .  Even  if  there  had  been  no  question  of  the 
right  of  this  Council  to  interfere  with  the  jurisdiction  of  the 
High  Court — if  the  terms  of  the  Act  of  Parliament  had  been 
so  clear  that  no  question  could  possibly  arise — I,  at  any 
rate,  should  have  thought  it  very  much  better  to  retain  the 
concurrent  jurisdiction *  ** 

"  *  Under  this  bill  any  party  who  pleases  is  at  liberty  to 
bring  in  the  High  Court  any  suit  which  he  might  have 
brought  if  this  bill  had  never  been  introduced ;  and  it  is 
entirely  in  the  discretion  of  the  Judge  of  the  High  Court 
himself,  before  whom  the  case  is  tried,  to  say  whether  it  is 
a  case  which  has  properly  been  brought  in  the  High  Court 
or  which  ought  to  have  been  brought  in  the  City  Court ; 
and  what  they  call  the  "  penal  '*  consequences  mean  nothing 
more  than  this,  that  the  plaintiff,  if  he  wishes  for  the 
luxury  of  an  expensive  Court,  when  in  the  opinion  of  the 
Judge  who  tried  the  case  he  had  an  adequate  remedy  of  a 
less  expensive  kind,  should  pay  for  that  luxury  himself; 
while,  on  the  other  hand,  the  defendant  has  no  cause  of 
complaint  at  having  to  pay  the  full  costs  if  the  Judge,  who 
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tries  the  case,  thinks  that  it  was  a  proper  one  to  be  brought 
before  the  High  Court.  So  far,  indeed,  from  interfering 
with  the  independence  of  the  Judges,  we  are  entrusting  to 
them  a  new  and  independent  discretion^  It  is  not  a  new 
thing  either,  for  this  is  exactly  the  discretion  which  late 
County  Courts  Acts  have  given  to  the  Judges  of  the  High 
Court  in  England,  and  I  have  never  seen  it  suggested  that 
the  independence  of  that  Court  has  been  in  any  way 
interfered  with  by  modern  legislation.*  " — From  the  Gazette 
of  India,  Pt.  VI.,  August  13th,  1892. 


To  THE  Editor  of  the  Law  Magazine  and  Review. 
Brockham  Green,  Betchworth,  Surrey, 

2nd  November,  1892. 

Sir, — The  Indian  Public  is,  indeed,  much  indebted  to 
Mr.  Dacosta  and  yourself,  for  the  two  very  able  Articles 
which  that  gentleman  has  lately  contributed  to  the  Law 
Magazine  and  Review,  upon  "The  Independence  of  the 
Judicial  Bench  in  India." 

In  England,  the  independence  of  the  Judges  is  a  fact  so 
generally  recognised  that  we  are,  perhaps,  too  apt  to  treat 
it  as  a  matter  of  course,  and  hardly  to  appreciate  its  value. 
But  in  India,  it  is  very  different.  We  have  there  a  despotic 
Government,  extremely  jealous  of  all  authority  which  can 
in  any  way  conflict  with  or  control  its  own  ;  and  although 
theoretically  it  professes  to  concede  to  the  Courts  of  Law, 
that  right  of  independent  action,  to  which  they  are  justly 
entitled ;  yet,  practically,  the  Government  ofiicials  do  often 
exercise  a  powerful  and  sometimes  unjust  influence  over 
the  proceedings  of  the  Courts,  especially  those  of  the 
inferior  magistracy ;  and,  although  the  High  Courts  do 
their  best  to  correct  any  injustice  of  that  kind,  the  influences 
which  are  at  work  are  so  subtile,  and  the  miscarriage  of 
justice  so  often  resolves  itself  into  a  question  of  fact,  that 
the  judges  find  it  difficult  to  interfere.     At  the  same  time. 
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the  very  circumstance  of  the  High  Courts  having  the 
power  to  supervise  and  control  the  proceedings  of  the 
magistracy,  and  that  those  Courts  are  looked  upon  by  the 
public,  and  especially  the  native  public,  as  their  best  and, 
indeed,  their  only  bulwark  against  arbitrary  and  illegal 
conduct  on  the  part  of  Government  officials,  has  had  the 
effect  in  India  (strange  as  it  may  appear  to  us  in  England), 
of  fomenting  an  unhappy  feeling  of  jealousy  on  the  part  of 
Government  against  the  High  Courts,  which  has  been 
productive  of  many  mischievous  consequences,  has  greatly 
diminished  the  efficiency  of  the  Courts  themselves,  and  has 
been  the  means  of  preventing  many  wholesome  and  much- 
needed  reforms,  which  might  and  ought  to  have  been 
effected  long  ago. 

I  need  hardly  say,  that  this  subject  is  a  very  large  one  ; 
and  I  have  not  sufficient  time  now  to  ofifer  you  anything 
like  a  worthy  Article  for  insertion  in  your  next  publication ; 
but  if  you  will  kindly  allow  me  space  at  some  future  time, 
I  will  endeavour  to  do  justice  to  the  cause,  and  to  enlist 
the  sympathies  of  your  English  readers. 

Meanwhile,  I  am  extremely  glad  that  the  criticisms 
which  have  already  appeared  in  your  Review^  have  been 
written  by  a  gentleman,  against  whose  disinterestedness 
and  impartiality  I  should  hope  that  not  a  word  can  be  said. 
Mr.  Dacosta  is  neither  a  judge,  nor  even  a  lawyer.  He 
occupied  in  his  time  a  prominent  position  in  the  mercantile 
world  at  Calcutta ;  and  whilst  there  he  took  an  active  part 
in  public  affairs,  and  wrote  upon  some  of  the  leading  topics 
of  the  day.  Since  his  return  to  England  he  has  continued 
to  take  a  lively  interest  in  Indian  matters ;  and  if  I  may 
presume  to  say  so,  he  has  (in  my  humble  opinion)  only 
dealt  too  leniently  with  the  abuses,  which  he  has  so  ably 
brought  to  the  notice  of  the  English  public. 

I  am,  dear  Sir,  faithfully  yours, 

Richard  Garth. 


II.— THE   LAW  AS  TO  PERPETUITIES. 

npms  branch  of  Law,  which  has  supplied  so  many 
■^  questions  of  difficulty  and  interest,  has  recently  been 
brought  prominently  to  the  notice  of  the  Judges  and  the 
Legal  profession  in  England.  It  is  believed  that  the  chief 
importance  of  the  cases  lies  in  the  clearer  elucidation  of 
two,  at  any  rate,  of  the  principal  canons  on  this  subject, 
rather  than  in  any  material  addition  to  the  rules  governing 
Perpetuities.  Symmetry  has,  in  two  important  directions, 
been  given  to  the  law. 

The  first  of  these  is  that  the  old  rule  that  a  possibility 
cannot  be  limited  on  a  possibility  is  still  in  existence ;  the 
second,  that  the  rule  against  remoteness  applies  to 
contingent  remainders. 

The  Roman  law  as  to  perpetuities  is  stated  by  Mr.  Moyle 
to  have  been  stricter  than  that  of  England  at  the  present 
day.  The  rules  of  the  older  system,  as  he  says,  forbade 
the  settlement  of  property  for  a  longer  period  than  three 
lives,  the  first  Ufe  being  ex  hypothesi  a  short  one.  This  was 
effected  by  means  of  "  substitutions,"  or  conditional 
institutions  of  heirs  in  the  will  of  a  testator.  In  the  kind 
called  **  pupillary,"  the  object  was  to  prevent  the  child 
dying  intestate.*  The  three  lives  mentioned  above  were 
those  of  the  instituted  imputes  filius^  the  pupillariter 
substitutus,  and,  thirdly,  the  person  to  whom  the  latter  was 
charged  to  leave  it  per  fideicommissum.  (Moyle's  Roman 
Law,  1st  ed.,  pp.  260 — 262;  Poste's  Gains,  2nd  ed., 
p.  26.) 

•  "  It  was,  in  effect,"  says  Muirhead,  Gaius  (Edinburgh,  1880),  Digest, 
s,v.  Substitation,  2,  p.  597,  **  a  testament  made  bj  a  father  for  his  child,  living 
or  posthumous,  to  take  effect  in  the  event  of  the  latter  dying  under  puberty, 
and  before  be  could  make  one  for  himself.'*— £d 
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The  definitions  of  Messrs.  Sanders  and  Lewis  have  been 
quoted  by  Jessel,  M.R.,  in  London  and  South  Western 
Railway  Company  v.  Gofnm  (L.R.  20  Ch.  D.  581),  with 
approval.  Mr.  Lewis  (on  Perpetuities,  p.  164)  cites  with 
approbation  this  passage  from  Mr.  Sanders'  Essay  on 
Uses  and  Trusts :  "  A  perpetuity  may  be  defined  to  be  a 
future  limitation,  restraining  the  owner  of  the  estate  from 
aliening  the  fee  simple  of  the  property  discharged  of  such 
future  use  or  estate  before  the  event  is  determined  or  the 
period  is  arrived  when  such  future  use  or  estate  is  to  arise. 
If  that  event  or  period  be  within  the  bounds  prescribed  by 
law,  it  is  not  a  perpetuity."  To  this  definition,  Mr.  Lewis 
adds  :  "  In  other  words,  a  perpetuity  is  a  future  limitation 
whether  executory  or  by  way  of  remainder  and  of  either 
real  or  personal  property,  which  is  not  to  vest  until  after 
the  expiration  of,  or  will  not  necessarily  vest  within  the 
period  fixed  and  prescribed  by  law  for  the  creation  of  future 
estates  and  interests  ;  and  which  is  not  destructible  by  the 
persons  for  the  time  being  entitled  to  the  property  subject 
to  the  future  limitation,  except  with  the  concurrence  of 
the  individual  interested  under  that  limitation." 

It  may  be  mentioned  that  it  is  in  EngUsh  Law  to  condi- 
tions restraining  tenants  in  tail  from  alienation  that  the 
term  "  Perpetuity "  seems  to  have  been  first  applied. 
(Third  Report  of  the  Real  Property  Commissioners,  p.  30; 
I  Ste.  Com.  552,  7th  Ed.) 

It  is  believed  to  be  possible  to  give  a  short  outline  of  the 
rules  in  the  English  law  upon  Perpetuities  and  cy  pris  in  a 
concise  form  without  going  into  details.  Williams's  Real 
Property  is  a  safe  guide  upon  these  questions,  except  in  the 
one  direction  hereinafter  referred  to.  That  learned  author 
points  out  that  there  is  a  restraining  rule  that  an 
estate  to  an  unborn  person  cannot  legally  be  limited 
in  remainder  after  an  estate  for  life  to  the  unborn 
parent    of    such    unborn    person    (cf.    i    Vaizey,   1154; 
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6  Law  Quarterly  Review,  410) ;  and  that  executory 
interests  are  restrained  by  the  rule  usually  called  the 
rule  as  to  remoteness,  by  which,  unless  subsequent  to  an 
estate  tail,  they  must  come  into  existence  within  a  life  or 
lives  in  being  at  the  time  of  their  creation  and  a  period 
of  twenty-one  years  with  an  allowance  for  gestation  where 
existing.  The  great  exceptions  from  all  rules  upon 
perpetuities  are  charities  (cf.  Challis,  Law  of  Real  Property, 
2nd  ed.,  p.  181 ;  In  re  Vaughan,  Vaughan  v.  Thomas,  L.R.  33 
Ch.  D.  187),  and  easements ;  and  in  the  recent  cases  of 
Mackenzie  v.  Childers,  L.R.  43  Ch.  Div.  265,  per  Kay,  J.,  at 
p.  279,  and  The  London  and  South  Western  Railway  Company 
V.  Gontm,  L.R.  20  Ch.  D.  562,  the  effect  of  those  rules  upon 
options  to  purchase  was  considered. 

Mr.  Joshua  Williams  believed  that  the  rule  that  a 
possibility  cannot  be  limited  upon  a  possibility,  the  origin  of 
which  he  traces  in  his  work  (15th  Ed.,  p.  322 ;  cf.  L.T., 
5  Feb.,  1876,  p.  247)  is  not  still  existent.  Kay,  J.,  in 
Whitby  V.  Mitchell  (L.R.  42  Ch.  D.  494;  affirmed  by  the 
C.A.,  L.R.  44  Ch.  D.85),  has  decided  that  this  is  erroneous. 
In  that  case,  parents  with  a  special  power  of  appointment  to 
the  use  of  their  children  appointed  to  the  use  of  their 
daughter  for  life  and  gave  her  a  similar  power  to  appoint  to 
the  use  of  her  children,  and  the  learned  Judge  held  that  the 
limitation  to  the  daughter's  children  was  bad.  Kay,  J.,  held 
that  the  old  rule  against  "  a  possibility  on  a  possibility," 
applicable  to  limitations  of  real  estate,  was  still  existing,  and 
followed  this  decision  in  the  later  case  of  In  re  Frost ;  Frost 
V.  Frost  (L.R.  43  Ch.  D.  247),  where  he  held  that  the  rule  as 
to  "  remoteness  *'  applies  to  limitations  by  way  of  contingent 
remainder  as  well  as  to  executory  devises.  It  had  previously 
been  argued  that  the  rule  as  to  perpetuity  (remoteness)  did 
not  apply  where  the  limitation  was  by  way  of  remainder. 
"  It  is  now  perfectly  settled  that  where  a  limitation  is  to  take 
effect  as  a  remainder,  remoteness  is  out  of  the  question,  for 
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the  given  limitation  is  either  a  vested  remainder — and  then 
it  matters  not  whether  it  ever  vest  in  possession,  because  the 
previous  estate  may  subsist  for  centuries  or  for  all  time — or  it 
is  a  contingent  remainder,  and  then  by  the  rule  of  law  unless 
the  event  upon  which  the  contingency  depends  happen  so 
that  the  remainder  may  vest  eo  instanti  the  preceding  limita- 
tion determines,  it  can  never  take  effect  at  all  *'  (per  Lord 
St.  Leonards,  4  Dr.  and  War.  28). 

The  case  of  Evers  v.  Challis   (7  H.L.C.  531,  7  W.R.  622) 
originated  the  rule  that  where  a  devise  over  includes  two 
contingencies  which  are  in  their  nature  divisible  and  one 
of  which  may  take  effect  as  a  remainder  they  may  be  divided 
though    included    in    one    expression.      In    the    case    of 
re  Bence,  Smith  v.  Bence   (65   L.T.   Rep.   N.S.,  530),  the 
testator  in  the  case  directed  his  trustees  to  stand  pos- 
sessed of  one-fifth  of  his  real  and  personal   property  in 
trust  for  his  daughter  Maria  during  her  life  and  after  her 
decease  upon  trust  declared  by  reference  for  the  benefit  of 
a  class  which  consisted   of   the    following  persons: — (i.) 
The  children  of  Maria  who  should  attain  twenty-one,  or, 
being  daughters,  should  attain  that  age  or  be  married  :  (2.) 
Such  of  the  children  of  any  child  of  Maria  who  might  die 
under  twenty-one  as  should  attain  twenty-one,  or,  being  a 
daughter,  be  married.     It  is  evident  that  Maria  might  have 
a  son  born  after  testator's  death,  and  this  son  might  die 
before  twenty-one  leaving  a  child  who  might  attain  twenty- 
one,  and  so  become  an  object  of  the  testator's  bounty.     It 
followed  that  this  class  included  persons  who  might  not 
be  ascertained  till  after  a  life  in  being  and  twenty-one 
years  afterwards.     Such  a  gift  was  plainly  void  under  the 
well  established  rule  that  a  gift  to  a  class  is  void  unless  the 
whole  class  be  ascertainable  within  the  period  allowed  by 
the  rule  against  perpetuities  (In  re  Mervin,  infra).     The 
testator  then  directed  that  if  Maria  should  die  without 
leaving  any  issue  who  should  live  to  attain  a  vested  interest 


THE  LAW  AS  TO   PERPETUITIES.  II 

in  their  respective  shares,  then  the  share  given  to  Maria 
for  life  should  be  in  trust  for  such  of  his  children  as 
should  be  living  at  the  time  of  the  failure  of  such  issue, 
and  the  issue  then  living  of  such  of  them  as  might 
be  dead.  On  the  loth  October,  1890,  Maria  died 
without  having  had  any  issue.  The  C.A.  would  not  apply 
the  rule  in  Evers  v.  Challis  to  the  limitations  in  the  will  of 
the  testator  in  re  Bence ;  Smith  v.  Bence,  Fry,  L.J.,  saying 
(65  L.T.  Rep.  N.S.,  p.  533) :  '*  This  case  "  {Evers  v.  Challis) 
"  proceeds  on  the  application  of  the  well-known  principle, 
that  a  limitation  shall,  if,  and  when,  and  so  far  as  possible, 
be  construed  as  a  remainder  rather  than  as  an  executory 
devise.  The  case  is,  therefore,  no  authority  for  the 
proposition  that  every  gift  over  may  be  analysed  into  as 
many  events  as  are  included  within  its  language,  and  be 
held  good  or  bad  as  the  events  happen.*' 

Decisions  apparently  inconsistent  were  delivered  by 
Stirling,  J.,  in  the  cases  of  In  re  Mervin;  Mervin  v.  Grossman 
(L.R.  [1891]  3  Ch.  197),  and  In  re  Coppard's  Estate; 
Howlett  V.  Hodson  (L.R.  35  Ch.  D.  350).  In  the  later  case 
of  Willerton  v.  Stocks  (92  L.T.  275),  following  In  re  Mervin, 
all  the  children  of  the  son  taking  the  first  estate  under  the 
will  of  his  father  were  intended  to  take,  whether  living  at 
the  testator's  death  or  born  afterwards,  and  therefore 
the  gift  to  them  at  twenty- four  was  void  for  remoteness. 

A  moot  point  upon  the  subject  of  perpetuities,  viz.,  that 
an  executory  limitation  not  to  take  effect  upon  the 
happening  of  an  event  within  a  life  in  being  and  twenty-one 
years  is  not  made  vaUd  by  the  fact  that  the  person  in  whose 
favour  it  is  made  can  release  it,  was  set  at  rest  by  the  decision 
in  re  Hargreaves,  Midgeley  v.  Tatley  (L.R.  43  Ch.  D.  401), 
per  Kay,  J.  (L.R.  20  Ch.  D.  573). 

The  precaution  of  expressly  confining  a  power  of  leasing 
within  the  limits  of  the  rule  against  perpetuities  has  not,  it 
is  said,  been  adopted,  though  it  has  been  admitted  into 
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practice  with   regard   to  powers  of   sale   (i  Vaizey,  On 
Settlements^  532). 

That  the  two  points  upon  which  uncertainty  existed  in 
this  subject,  indicated  at  the  commencement  of  these 
remarks,  have  been  set  at  rest  by  the  decisions  in  Whitby  v. 
Mitchell  and  In  re  Frost,  seems  to  be  clear.  Of  these,  the 
second,  having  given  rise,  as  it  has,  to  differences  of 
opinion  amongst  those  most  competent  to  form  and  state 
the  law — notably  Lord  St.  Leonards  and  Mr.  Tudor— 
seems  to  be  of  the  greatest  importance.  Whether  Mr. 
Joshua  Williams's  view  on  the  first  point  be,  looking  at  the 
decision  of  Kay,  J.,  erroneous,  appears  of  comparatively 
little  practical  importance ;  while,  notwithstanding  the 
subsequent  discussion  on  the  point  {Law  Quarterly  Review^ 
supra),  it  is  more  than  open  to  argument  that  his  opinion 
upon  the  question  elaborated  in  Appendix  (F)  to  his  Real 
Property  is  the  sounder  (Challis,  On  Real  Property,  2nd  Ed., 
pp.  106,  107). 

Wm.  Percy  Pain. 


IIL— PRIVATE  INTERNATIONAL  LAW 
OF   DIVORCE.— V. 

Foreign  Divorce. 

Section  (4.)  The  English  Courts  will  recognise  as  valid 
the  decree  of  a  Foreign  tribunal  dissolving  a  marriage 
where  the  parties  are,  at  the  beginning  of  the  suit,  domiciled 
within  its  jurisdiction,  irrespective  of  the  political  nationality 
of  the  parties,  their  residence,  the  matrimonial  domicile, 
the  locus  delicti,  the  delictual  domicile,  and  that,  although 
the  marriage  may  have  been  solemnised  in  England,  and 
may  have  been  dissolved  for  a  cause  which  would  not 
have    been    sufficient    to    obtain    a   divorce   in   England 
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{Cottington^s  Case,  1678,  2  Swanst.  326;  Ganer  v.  Lanes- 
borough,  1791,  I  Peake,  N.P.C.  25;  Ryan  v.  Ryan,  1816, 
2  Phill.  332  ;  Maghee  v.  McAllister,  1853,  3  Ir.  Ch.  604; 
Bulkeley^s  Case,  i860,  4  Macq.  651  ;  Argent  v.  Argent,  1865, 
4  Sw.  &  Tr.  52;  Harvey  v.  Farnie,  1880-82,5  P.D.  163; 
6  P.D.  35;  8  App.  Cas.  43;  Scott  v.  Att.-Gen.,  1886, 
II  P.D.  126;  Turner  v.  Thompson,  1888,  13  P.D.  37.  Fti^ 
also  Connelly  v.  Connelly,  1851,  7  Moo.  P.C.  438  ;  Palmer  v. 
Palmer,  1859,  i  Sw.  &  Tr.  551;  B/r^  v.  Boutinez,  1868, 
L-R.  I  P.  &  M.  487;  Gf7/w  v.  Gillis,  1874,  L.R.  8  Eq.  597 
(Irish) ;  Collis  v.  Hector,  1875,  L.R.  19  Eq.  334;  Nibqyet  v. 
Niboyet,  1878,  4  P.D.  i,  Brett,  L.J. ;  Toveyy.  Lindsay,  1813, 
I  Dow.  117 ;  Warrender  v.  PFarr^nrf^r,  1835,  2  CI.  &  F.  488 ; 
Geils  v.  G«Vs,  1852,  i  Macq.  255;  Pitt  v.  Pitt,  1864, 
4  Macq.  627 ;  Conway  v.  Beazley,  1831,  3  Hagg.  Ecc.  R.  639  ; 
Sinclair  v.  Sinclair,  1798,  i  Cons.  R.  294  ;  Dolphin  v.  Robins, 
1859,  7  H.L.C.  390 ;  Tollemache  v.  Tollemache,  1859, 
I  Sw.  &  Tr.  547 ;  5Aate;  v.  Gould,  1868,  L.R.  3  H.L.  55  ; 
Shaw  v.Att.'Gen.,  1870,  L.R.  2  P.  &  M.  156 ;  Briggs  v.  Briggs, 
1880,  5  P.D.  153  ;  HarriS'Gastrell  v.  Harris-Gastrell,  1890, 
Times,  June  14th  and  i6th). 

With  respect  to  the  jurisdiction  of  a  foreign  Court  to 
grant  a  divorce,  a  remarkable  unanimity  has  prevailed  from 
first  to  last,  with  the  exception  of  McCarthy  v.  De  Caix :  but 
that  case  was  admitted  even  by  Lord  Brougham  not  to 
have  the  effect  of  breaking  in  upon  the  general  rule  as  to 
the  effect  of  the  domicile  of  the  parties  upon  the 
authority  of  the  foreign  tribunal.  It  was  decided  upon  a 
supposed  peculiarity  of  the  Law  of  England,  which  the 
learned  Chancellor  imagined  was  laid  down  by  Lolley's 
Case,  that  a  marriage  celebrated  in  England  could  only 
be  dissolved  by  an  Act  of  the  Legislature.  This  theory, 
we  have  seen,  has  now  been  fully  recognised  as  unten- 
able, and  McCarthy  v.  De  Caix  stands  overruled.  The  leading 
principle  in  every  one  of  the  above  decisions  is  that  the 
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domicile  of  the  parties  alone  determines  the  question  of 
the  jurisdiction.  If  the  parties  are  domiciled  within  the 
jurisdiction  of  the  foreign  Court,  its  decree  of  dissolution 
will  be  respected,  as  a  general  rule,  of  course,  in  this  country. 
{Cottington's  Case,  1678  ;  Ganer  v.  Lanesborough,  179 1 ;  Ryan 
V.  Ryan,  1816;  Argent  y.  Argent,  1865;  Harvey  v.  Farnie, 
1880,  1882;  Scott  V.  Att.-Gen.,  1886;  Turner  v.  Thompson, 
1888;  Maghee  v.  McAllister,  1853,  an  Irish  case,  pronounced 
undistinguishable  from  and  afi&rmed  by  Harvey  v.  Farnie; 
and  the  decision  of  the  Cour  de  Cassation  in  Bulkeley's  Case, 
i860,  approved  of  by  Lords  Brougham  and  Lyndhurst.)  In 
Connelly  v.  Connelly,  1851,  it  was  held  that  the  effect  of  a 
Papal  Rescript  granting  a  divorce  a  mensd  depended  on  the 
domicile  of  the  parties  at  the  time,  and  it  was  remitted  to 
the  Court  below  to  decide  that  point.  In  Palmer  y.  Palmer, 
1859,  there  was  also  a  doubt  as  to  the  present  domicile  of 
the  husband,  and  the  full  Court  inclined  to  recognise  the 
validity  of  the  American  divorce,  provided  he  had  acquired, 
prior  to  the  suit,  a  domicile  in  the  United  States.  Birt  v. 
Boutinez,  1868,  is  by  no  means  against  the  rule,  for  the 
Belgian  sentence  did  not  dissolve  the  Scotch  marriage,  of 
whose  very  existence  the  foreign  Court  was  ignorant,  but 
merely  purported  to  affect  the  marriage  in  Belgium.  There 
is  little  doubt  that  if  there  had  been  no  question  as  to  the 
Scotch  marriage  in  the  English  Court,  the  Belgian  sentence 
would  have  been  held  to  have  reduced  the  parties  to  the 
status  of  unmarried  persons :  and  the  mention  made,  in  the 
Judgment  of  Lord  Penzance,  of  the  fact  of  the  marriage 
having  occurred  in  Scotland  does  not  imply  that  the 
Belgian  Court  could  not  have  dissolved  the  Scotch  marriage 
under  the  circumstances  of  the  case.  Collis  v.  Hector,  1875, 
merely  shews  that  a  foreign  sentence,  pronounced  contrary 
to  the  principles  of  natural  justice,  is  of  no  avail  to  cancel 
an  English  marriage  settlement.  In  Gillis  v.  Gillis,  1874, 
the  Irish  Vice-Chancellor  held  that  the  domicile  of  the 
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husband  was  the  material  question,  in  order  to  determine 
the  jurisdiction  of  a  Court  seeking  to  dissolve  a  marriage  : 
and  the  judgment  of  Brett,  LJ.,  in  Niboyet  v.  Niboyet,  1878, 
is  an  elaborate  attempt  to  prove  that  the  Judge  of  the 
domicile,  whether  English  or  foreign,  has  exclusive  juris- 
diction over  the  matrimonial  status  of  all  persons,  irrespective 
of  their  political  nationality.  The  Scotch  Appeals  in  the 
House  of  Lords,  founding  the  jurisdiction  of  the  Scotch  Courts 
upon  the  domicile  of  the  husband  and  wife  (Tovey  v.  Lindsay, 
1813 ;  Warrender  v.  Warrender,  1835  5  ^^^^^  v.  Geils,  1852  ; 
Pitt  V,  Pitt,  1864),  having  been  affirmed  by  the  House  in 
Harvey  v.  Farnie,  1882,  furnish  another  series  of  cases  in 
favour  of  the  rule  that  the  sentence  of  the  Court  of  the 
domicile  will  be  recognised  as  valid  by  the  Courts  of  this 
country.  In  short,  with  the  exception  of  McCarthy  v. 
De  Caix,  1831,  there  is  no  case  where  the  English  tribunals 
have,  in  the  absence  of  fraud  or  contravention  of  natural 
justice,  rejected  a  foreign  sentence  of  the  domiciliary 
Court  on  the  ground  that  it  had  no  jurisdiction.  Even  in 
the  case  of  **  English  marriages,*'  beginning  with  Lolley's 
Case,  1812,  or  with  Conway  v.  Beazley,  183 1,  down  to  Briggs 
V.  Briggs,  1880,  and  Harris-Gastrell  'v.  Harris-Gastrell,  1890, 
where  the  foreign  divorces  were  held  inoperative  here, 
because  of  the  English  domicile  of  the  persons,  it  has 
always  been  universally  admitted  (and  there  is  not  even  a 
single  dictum  to  the  contrary,  with  the  one  exception 
mentioned  above)  that  the  foreign  Court  would  have  been 
clothed  with  authority,  if  the  English  domicile  had  been 
abandoned,  and  a  new  one  acquired,  prior  to  the  institution 
of  proceedings  for  a  divorce. 

The  rule  will  be  found  to  be  true  in  respect  of  a  foreign 
dissolution,  as  well  in  the  case  of  an  "  English,*'  as  in  that 
of  a  "  Foreign  "  marriage. 

English  Marriage,  It  is  a  remarkable  fact  that  there  is  as 
yet  no  express  decision  recognising  the  validity  of  a  foreign 
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divorce  of  an  English  marriage  between  either  English 
persons  or  foreigners.  Numerous  cases  have  occurred  in 
which  the  question  of  the  effect  in  England  of  a  foreign 
sentence  of  dissolution  of  an  English  marriage  of  English 
subjects  was  made  the  subject  of  judicial  discussion,  but  in 
everyone  of  them  it  was  found  that  the  parties  had  not 
abandoned  their  English  matrimonial  domicile,  and  acquired 
a  bond  fide  foreign  one  at  the  time  of  the  divorce  proceedings, 
and  in  most  of  them  there  were  besides,  other  defects, 
viz.,  fraud,  collusion,  and  want  of  natural  justice  in  the 
proceedings  ;  circumstances  which  would  of  themselves  have 
proved  fatal  to  the  recognition  of  the  foreign  decree.  On 
the  other  hand,  there  is  no  decision  rejecting  a  foreign 
sentence  in  a  case  where  the  parties  might  be  bond  fide 
domiciled  abroad ;  but,  on  the  contrary,  every  case  on  the 
subject  contains  express  opinions  in. favour  of  the  validity 
of  the  foreign  dissolution  when  the  persons  are  domiciled 
at  the  beginning  of  the  suit  in  the  foreign  country  a 
Court  of  which  granted  the  decree,  and  there  is  no 
vitiating  circumstance.  To  begin  with  Lolley's  Case,  as 
now  understood,  it  is  clear  that  it  is  not  against  this 
doctrine.  All  that  was  there  decided  was  that  the  Scotch 
Court  could  not  dissolve  a  marriage  of  domiciled  English 
persons  who  had  resorted  to  Scotland  merely  for  the 
purpose  of  giving  the  Courts  of  that  country  authority 
over  themselves.  In  Conway  v.  Beazley,  1831,  3  Hagg. 
Ecc.  R.  639,  Dr.  Lushington  refused  to  recognise  Lolley's 
Case  as  an  authority  for  the  rule  that  an  English  marriage 
could  in  no  case  be  dissolved  by  a  foreign  Court,  and 
though  he  refused  to  give  effect  to  the  Scotch  divorce,  the 
parties  being  domiciled  in  England  from  the  time  of  their 
marriage  and  the  resort  to  Scotland  fraudulent,  yet  he 
distinctly  expressed  an  opinion  that  **  a  case  in  which  all 
the  parties  are  domiciled  in  England,  and  resort  to  Scotland 
for  no  other  purpose  than  to  obtain  a  divorce  a  vinculo, 
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may  possibly  be  decided  on  principles  which  would  not 
apply  to  a  different  case,  as  where,  prior  to  the  cause  arising 
on  account  of  which  a  divorce  was  sought,  the  parties  had 
been  bond  fide  domiciled  in  Scotland  ....  and  as  in 
my  judgment  the  question  of  domicile  might  form  a  most 
important  and  distinguished  feature,  the  due  effect  of  a 
Scotch  domicile  on  the  decision  of  these  cases  would 
demand  careful  consideration."  The  learned  Judge  then 
concluded  his  Judgment  with  the  remark  that  his  decision  was 
not  to  be  construed  one  step  further  than  as  applicable  to 
the  present  circumstances,  and  not  to  touch  the  case  of  a 
divorce  pronounced  in  Scotland  between  parties  who,  though 
married  when  domiciled  in  England,  were,  at  the  time  of 
such  divorce,  bond  fide  domiciled  in  Scotland,  still  less 
between  parties  who  were  only  on  a  casual  visit  in  England 
at  the  time  of  the  marriage,  but  were  both  then,  and  at  the 
time  of  the  divorce,  bond  fide  domiciled  in  Scotland.  In 
Tollemache  v.  Tollemache,  1859,  i  Sw.  &  Tr.  557,  it  was 
recognised  that  the  Scotch  Court  would  have  had  jurisdiction 
if  the  parties  had  been  domiciled  in  Scotland  at  the  time 
of  the  Scotch  divorce,  and  the  question  of  domicile  alone 
was  argued,  but  was  found  by  the  jury  to  be  English,  and 
hence  the  Scotch  sentence  was  allowed  no  effect  here.  In 
Palmer  v.  Palmer,  1859,  i  Sw.  &  Tr.  551,  it  did  not  appear 
where  the  parties  were  domiciled,  though  the  Court 
inclined  to  the  view  that  they  had  acquired  an  American 
domicile  prior  to  the  Philadelphian  divorce.  It  was  again 
said  that  if  that  was  so,  the  American  sentence  was  valid, 
and  the  English  marriage  was  dissolved.  '*  Are  the  parties 
domiciled  in  England  or  America  now?  You  produce 
a  decree  of  divorce  i  vinculo  made  in  Philadelphia; 
apparently  the  parties  were  domiciled  there  at  the  time. 
Suppose  the  Court  should  be  of  opinion  that  he  went  to 
America  with  the  view  of  obtaining  a  new  domicile."  The 
dicta  of  Dr.  Lushington  as  to  the  capacity  of  a  foreign 
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Court  to  dissolve  an  English  marriage  where  the  persons 
were  bond  fide  domiciled  in  Scotland  were  followed  by 
Sir  C.  Cresswell  in  Robins  v.  Dolphin,  1858,  i  Sw.  &  Tr.  37, 
affirmed  by  the  House  of  Lords  (Dolphin  v.  Robins,  1859, 
7  H.L.C.  390).  The  parties  were  always  domiciled  in 
England,  and  had  obtained  a  Scotch  divorce  coUusively, 
and  it  was  held  that  a  foreign  Court  cannot  dissolve  an 
English  marriage  where  the  parties  are  not  bond  fide  domiciled 
in  the  foreign  country.  "  Whether  they  can  dissolve 
the  marriage  if  there  be  a  bond  fide  domicile,  is  a  matter  on 
which  their  Lordships  are  not  now  inclined  to  give  a 
decided  opinion."  To  give  a  decided  opinion  became 
unnecessary  under  the  circumstances,  but  the  House  did  so 
in  the  subsequent  case,  Shaw  v.  Gould,  1868,  L.R.  3  H.L.  55, 
where  the  facts  were  similar.  "  The  facts  of  this  case  do 
not  raise  the  question  as  to  what  would  have  been  the 
status  of  these  children  if  the  parties,  though  married  in 
England,  had  always  been  Scotch  persons,  and  had  always 
lived  in  Scotland,  or  even  what  it  would  have  been  if, 
before  the  proceedings  for  divorce,  the  husband  had  actually 
bond  fide  quitted  England  permanently,  and  established  him- 
self in  Scotland  so  as  to  have  acquired  a  Scotch  domicile  for  all 
intents  and  purposes.  It  may  be  that  in  these  circumstances 
the  Courts  here  wouldiecognise  the  status  of  these  children. 
But  on  that  I  express  no  opinion  ''—per  Lord  Cranworth. 
But  Lord  Chelmsford's  opinion  is  more  express.  "  There 
can  be  no  distinction  in  principle  as  to  the  power  of  the 
Scotch  Court  to  dissolve  an  English  marriage  between  the 
case  of  a  domicile  existing  at  the  time  of  such  marriage, 
and  a  permanent  domicile  afterwards  acquired."  '*The 
position  that  the  tribunal  of  a  foreign  country  having 
jurisdiction  to  dissolve  marriages  of  its  own  subjects,  is 
competent  to  pronounce  a  similar  decree  between  English 
subjects  who  were  married  in  England,  but  who  before  and 
at  the  date  of  the  suit  are  permanently  domiciled  within 
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the  jurisdiction  of  such  foreign  tribunal,  such  decree  being 
made  in  a  bond  fide  suit,  without  collusion  or  concert,  is 
a  position  consistent  with  all  English  decisions,  though  it 
may  not  be  consistent  with  the  resolution  in  Lolley's  Case  " 
— Lord  Westbury.     In  Piii  v,  Pitt,  1864,  4  Macq.  627,  the 
House  recognised  the  authority  of  the  Scotch  Court  to  be, 
on  grounds  of  International  Law,  well  founded  in  the  case 
where  the  parties  of  the  English  marriage  had  changed  their 
English  for  a  Scotch  domicile  prior  to  the  divorce.     Lord 
Penzance  in  Shaw  v.  Att.-Gen.,  1870,  L.R.  2  P.  &  D,  156, 
laid  it   down    that    if  the    parties    had    been    bond  fide 
domiciled  in  the  United  States  at  the  time  of  the  divorce 
suit,  the  better  opinion  is  that  the  foreign  divorce  of  an 
English  marriage  of  English  people  would  be  recognised, 
'*if  the  divorce  be   for   a   ground  recognised  as  such  in 
this   country."      This  qualification  was  unnecessary,  and 
has  never  been  adopted.     If  the  persons  are  domiciled 
abroad,  the  foreign  Court  may  dissolve  an  English  marriage 
for  any  ground  recognised  by  the  lex^fori,  whether  known  or 
not  to  the  English  Law.     Brett,  L.J.,  in  Niboyet  v.  Nibqyet, 
1878,  thought  a  foreign  Court  could  dissolve  an  English 
marriage  for  any  cause,  provided  the  domicile  had  been 
changed   to   that   country,   even   though  the   parties  still 
retained   their  English  nationality.     In   Briggs  v.  Briggs, 
1880,  5  P.D.  153,  Sir  James  Hannen  based  the  jurisdiction 
of  the   Kansas  Court   on    the    domicile  of  the  husband, 
and   acknowledged  the   doctrine   that  that    Court    could 
dissolve  an    English  marriage  if  the  husband   had  freed 
himself  from  the  restrictions   of    English  Law  by  aban- 
doning his    English  matrimonial  domicile,   and  acquiring 
one   in   Kansas.      The    Wiesbaden   divorce  was   rejected 
in   HarriS'Gastrell  v.  Harris-Gastrell,  1890,   an  unreported 
case    (see     Times,    14th    and     i6th   June,    1890)    on   the 
grounds  that  the  domicile  of  the  husband  was  English,  and 
that  there  was  a  fraudulent  suppression  of  material  facts 
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before  the  German  Court,  but  it  was  readily  conceded  that 
if  the  husband  had  obtained  a  Wiesbaden  domicile  prior  to 
the  suit,  the  jurisdiction  of  the  Wiesbaden  Court  could  not 
be  doubted.  "  The  attention  of  the  jury  must  be  confined 
to  the  questions  of  fact  (i)  whether  the  Court  that  pro- 
nounced the  decree  of  divorce  had  jurisdiction 

The  question  depended  on  the  domicile  of  the  plaintiff  at 
the  time  the  proceedings  were  instituted  and  the  decree 

obtained When   the    domicile    had    been 

changed  the  contract  of  marriage  could  be  dissolved 
according  to  the  law  of  the  country  of  the  domicile  at  the 
time  the  proceedings  were  instituted  for  its  dissolution. 

•  .  .  .  If  the  plaintiff  changed  his  domicile,  then  the 
Court  had  jurisdiction ;  if  not,  then  there  was  an  end  of 
the  case  *'—per  Mathew,  J. 

The  rule  as  to  the  effect  of  ^a  foreign  sentence  on  an 
English  marriage  of  English  persons,  applies  also,  for  the 
same  reasons,  to  the  case  of  an  English  marriage  between 
two  foreigners,  or  an  English  person  and  a  foreigner,  if  the 
husband  is  domiciled  at  the  time  of  the  divorce  in  England. 
In  Sinclair  v.  Sinclair,  1798,  i  Cons.  R.  294,  the  husband, 
a  Scotchman  by  birth,  had  married  at  Paris,  and  was 
divorced  in  Belgium.  The  Court  held  that  the  parties 
were  not  domiciled  in  Belgium,  but  in  England,  and  hence 
the  Belgian  divorce  was  invalid,  but  semble,  *'  had  there 
been  a  sentence  against  the  wife  for  adultery  in  Brabant," 
that  is,  provided  the  parties  had  been  there  domiciled  at  the 
time,  "  it  might  have  prevented  her  from  proceeding  with  any 
effect  against  her  husband  here,  but  no  sentence  anywhere 
appears."  Gilhs  v.  Gillis,  1874,  L.R.  8  Eq.  (Irish)  597,  and 
Scott  V.  Att.-Gen,,  1886,  11  P.D.  126,  were  cases  of  "  Irish 
marriages  "  (the  one  celebrated  in  France  with  a  domiciled 
Frenchwoman,  the  other  in  Ireland  with  an  Irishwoman), 
which  are,   however,   for  purposes  of  law  equivalent  to 

*  English  marriages."     In  the  former,  the  Irish  Court  held 
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that  the  persons  were  domiciled  in  Ireland,  but  also  that  if 
the  parties  were  domiciled  in  France,  the  French  Courts 
would  have  jurisdiction;  and  in  the  latter  the  English 
Court  expressly  decided  that  a  Colonial  Court  could  dissolve 
an  "  Irish  marriage,"  or  what  is  the  same,  an  "  English 
marriage,"  where  the  parties  were,  at  the  beginning  of  the 
suit,  domiciled  in  the  Colony. 

Foreign  Marriage,  (i.)  Of  its  own  subjects,  one  or  both, 
(a.)  Celebrated  in  England.  A  foreign  Court  has  jurisdiction 
to  dissolve,  on  any  ground  allowed  by  its  law,  a  foreign 
marriage  of  its  own  subjects,  although  celebrated  in  England 
(Conway  v.  Beazley,  1831 ;  Warrender  v.  Warrender, 
1835;  Geils  V.  GeilSy  1851 ;  Maghee  v.  McAllister, 
1853 ;  Shaw  v.  Gould,  1868 ;  Collis  v.  Hector,  1875 ; 
Harvey  v.  Farnie,  1880,  1882 ;  Turner  v.  Thompson,  1888), 
if  they  are  domiciled  in  the  foreign  country  at  the  time 
of  the  suit. 

(i.)  A.  and  B.,  Scotch  persons,  domiciled  in  Scotland,  are 
married  while  temporarily  sojourning  in  England.  They 
return  to  their  country,  and  are  divorced  upon  one  or  other 
of  the  grounds  known  to  that  law,  and  remarry.  Their 
marriage  is  lawful,  and  the  Scotch  divorce  effectual  in 
England  (Conway  y.Beazley,  1831,  Lushington;  Warrender  y. 
Warrender,  1835,  Brougham  ;  Shaw  v.  Gould,  1868, per  Lords 
Cranworth  and  Westbury). 

(ii.)  A.,  a  domiciled  foreigner,  marries  in  England  a 
domiciled  Englishwoman.  They  subsequently  go  back  to 
the  foreign  country  where  their  matrimonial  home  is,  and 
while  retaining  their  domicile,  they  are  divorced  upon  a 
ground  existing  under  its  law.  The  divorce  is  valid  in 
England  (Conway  v.  Beazley,  1831,  per  Lushington ; 
Warrenderw.  Warrender,  1835  ;  Geils  v.  Geils,  1851 ;  Maghee  v, 
McAllister,  1853  ;  Shaw  v.  Gould,  1868  ;  Collis  v. Hector,  1875; 
Harvey  v.  Farnie,  1880,  1882,  overruling  McCarthy  v,  De 
Caix,  183 1,  and    affirming  Warrender  v.  Warrender,  1835, 
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Geils  V.  GeilSy  1835,  Maghee  v.  McAllister^  1853  ;  Turner  v. 
Thompson,  1888). 

In  McCarthy  v.  D^  CaiA;,  183 1,  a  domiciled  Dane  came  to 
England  and  married  an  Englishwoman.  She  went  with 
her  husband  and  lived  with  him  in  Denmark.  Some  years 
after,  the  Danish  Court  dissolved  the  marriage  for  incom- 
patibility of  temper.  Lord  Brougham  held  the  dissolution 
ineffectual,  on  the  ground  of  the  marriage  having  been 
celebrated  in  England,  but  it  has  now  been  recognised  by 
the  highest  Court  in  England  that  the  decision  in  that  case 
was  wrong;  that  the  foreign  divorce  would  now  be 
recognised  and  should  have  been  recognised  then.  Collis  v. 
Hector ^  1875,  was  a  similar  case,  but  the  proceedings  in  the 
Turkish  Court  had  not  been  notified  to  the  wife,  and  the 
Turkish  divorce  was  rejected  on  that  account,  as  being 
contrary  to  natural  justice.  It  is  true  that  the  learned 
Judge  is  reported  to  have  expressed  some  doubts  as  to 
whether  the  case  in  Turkey  was  before  the  proper  Court 
having  jurisdiction,  but  if  the  doubt  was  owing  to  the  fact 
of  the  marriage  having  been  performed  in  England  it  cannot 
now  exist  {Harvey  v.  Farnie,  1880,  1882). 

(6.)  Celebrated  in  their  own  country.  A  fortiori  the  foreign 
Court  has  jurisdiction,  under  the  same  circumstances,  when 
the  marriage  has  been  had  in  their  own  country  {Cottington's 
Case,  1678 ;  Ganer  v.  Lanesborough,  1791 ;  Warrender  v. 
Warrender,  1835 ;  Shaw  v.  Gould,  1868,  per  Cranworth  and 
Westbury). 

A.  and  B.,  two  persons  natives  of  and  domiciled  in  Turin, 
and  married  there,  were  afterwards  divorced  by  the  Arch- 
bishop. B.,  the  woman,  afterwards  married  C,  an 
Englishman.  Held,  it  was  against  the  Law  of  Nations 
not  to  give  credit  to  the  judgment  and  sentences  of  a  foreign 
Court  {Cottington's  Case,  1678). 

A.  and  B.,  two  Jews,  obtained  a  divorce  d  vinculo  at  Leghorn, 
according  to  the  rites  and  customs  of  Jews  there,  and  after 


PRIVATE   INTERNATIONAL   LAW  OF  DIVORCE.  23 

such  divorce  it  was  competent  to  either  party  to  many 
again.  A.,  the  man,  then  married  again.  Held,  the  divorce 
was  valid,  and  the  second  marriage  therefore  legal  {Ganerv. 
Lanesborough,  I79i)» 

Two  domiciled  Scotch  persons  having  married  and  been 
divorced  in  Scotland  for  any  offence  recognised  there,  will 
be  considered  as  divorced  and  unmarried  here  {Warrender  v. 
Warrender,  1835).  "  If  the  husband,  being  a  domiciled 
Scotchman,  had  married  in  Edinburgh  a  domiciled  Scotch 
woman,  and  afterwards  while  their  Scotch  domicile  con- 
tinued she  obtained  a  decree  of  divorce  in  the  Court  of 
Session,  and  then  married,  the  issue  of  that  marriage  would 
be  legitimate  "  (Cranworth,  Shaw  v.  Gould,  1868). 

(c.)  Celebrated  in  a  third  country.  The  same  rule  prevails 
{Birt  V.  Boutinez,  1868).  A  domiciled  Belgian  married  a 
domiciled  Englishwoman  at  Gretna  Green.  The  parties 
then  went  to  Belgium,  and  a  second  ceremony  of  marriage 
was  gone  through.  After  cohabitation  in  Belgium,  a  Court 
pronounced  a  decree  of  divorce  on  the  ground  of  mutual 
consent,  but  this  sentence  did  not  affect  the  Scotch 
marriage,  which  was  not  even  brought  to  the  notice  of  the 
foreign  Court.  It  affected  the  Belgian  marriage  only.  The 
woman  then  married  in  England.  By  the  law  of  Belgium 
the  woman  could  not  remarry  till  after  three  years 
had  elapsed.  Held,  the  Scotch  marriage  never  having 
been  impugned  remained  subsisting,  the  second  marriage 
was,  therefore,  invalid.  Quare  whether  the  English  Court 
would  recognise  the  Belgian  divorce  by  mutual  consent  if  it 
had  purported  to  dissolve  the  marriage  in  Scotland,  and 
whether  the  incapacity  would  have  been  effectual  here. 
The  effect  of  the  Belgian  divorce  upon  the  marriage  in 
Belgium  was  recognised,  and  there  is  no  doubt  now  that 
the  Court  in  Belgium  could  dissolve  also  the  marriage  in 
Scotland.  {Harvey  v.  Farnie,  1880,  1882.)  The  incapacity 
imposed  by  the  Belgian  law  upon  one  of  the  parties,  being 
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penal  in  nature,  would  not,  however,  be  recognised  here  as 
to  a  marriage  celebrated  in  England.  (Scott  v.  Att.^Gen., 
1886 ;  Warier  v.  Warter,  1890,  infra.) 

(2.)  Of  Foreigners  {not  English  Subjects),  (a.)  Celebrated 
in  England.  There  is  no  decision  existing  on  this 
point,  but  if  the  foreign  Court  can  dissolve  an  English 
marriage,  it  follows  d  fortiori  that  it  can  do  so,  where 
the  persons  are  non-English  foreigners,  and  the  marriage  is 
a  *'  foreign  marriage." 

A.,  an  Irishman  by  birth,  marries  in  England  B.,  a  native 
Scotchwoman,  the  parties  being  domiciled  in  Ireland  and 
Scotland  respectively.  They  afterwards  abandon  their 
Irish  domicile,  and  acquire  a  domicile  in  Berlin,  and  the 
marriage  is  dissolved  for  malicious  desertion  of  the  wife. 
A.  afterwards  marries  an  Englishwoman  in  England.  The 
German  divorce  will  be  valid,  and  the  marriage  in  England 
good. 

A.,  a  native  and  domiciled  Frenchman,  marries  a  native 
Italian  in  England,  and,  afterwards,  while  domiciled  in 
Germany,  the  parties  are  divorced  by  mutual  consent,  or 
for  incompatibility  of  temper.  The  German  divorce  is 
effectual  here. 

(6.)  Celebrated  in  its  own  Country,  The  foreign  Court  may 
also  dissolve  the  foreign  marriage,  celebrated  in  the  country 
whose  law  it  administers,  between  aliens,  provided  the 
parties  are  at  the  time  domiciled  there  {Ryan  v.  Ryan, 
1816 ;  Bulkeley's  Case,  i860;  Argent  v.  Argent,  1865; 
Ingham  v.  Sachs,  1886  (C.A.)  4  Law  Quart.  Review  108). 

R.,  an  Irishman  by  birth,  was  for  many  years  domiciled 
in  Denmark.  In  1807  his  marriage  was  dissolved  a  vinculo, 
and  permission  given  to  the  parties  to  remarry  by  an 
ordinance  under  the  hand  and  seal  of  the  King  of  Denmark. 
He  then  married  a  native  of  Ste.  Croix,  the  daughter  of  an 
Irish  physician  domiciled  in  Denmark.  R.  died  intestate, 
and  in  an  administration  suit  by  the  wife,  it  was  held  that 
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the  foreign  divorce  was  valid,  and  administration  was 
accordingly  granted  to  her  as  the  widow  of  the  intestate. 
Qiutre,  whether  divorce  would  be  valid  for  a  matrimonial 
suit.  This  last  distinction  taken  by  the  Court  is  not  sound. 
If  the  divorce  is  valid,  it  is  so  for  all  purposes.  Ryan  v. 
Ryatiy  1816. 

A.,  an  Englishman,  domiciled  in  Holland,  married  an 
Englishwoman,  also  there  domiciled.  Afterwards,  their 
domicile  being  still  Dutch,  a  Court  of  that  country 
dissolved  the  marriage,  and  B.  married  in  France  a 
domiciled  Frenchman.  Heldy  by  the  Cour  de  Cassation, 
that  the  divorce,  being  granted  by  the  Court  of  the  domicile, 
was  valid  in  France,  though  a  divorce  a  vinculo  was  not 
known  in  France,  and  that  her  French  marriage  was, 
therefore,  valid,  her  capacity  to  remarry  after  the  Dutch 
divorce  depending  on  the  law  of  her  domicile,  viz., 
Holland.  Bulkeley's  Case,  i860.  The  principle  of  this 
decision  was  highly  approved  of  by  Lords  Brougham  and 
Lyndhurst,  and  would  be  recognised  here  now. 

A.,  a  native  of  Ireland,  resided  at  the  Cape  of  Good 
Hope,  and  became  domiciled  there.  He  married  in  the 
Colony  in  1850  a  woman  domiciled  there,  but  the  marriage 
was  dissolved  two  years  after.  In  1856  he  married  C. 
during  B.'s  life.  A.  died  intestate.  Heldy  that  A.  was  domi- 
ciled in  Grahamstown,  and,  therefore,  the  Cape  divorce 
was  valid,  and  C.  was  the  widow  of  A.  Argent  v.  Argent, 
1865,  4  Sw.  &  Tr.  52. 

S.,  an  Austrian  by  birth  and  domicile,  and  a  Roman 
Catholic  by  religion,  contracted  a  valid  marriage  in  Berlin 
with  a  woman  of  the  same  nationality  and  domicile  as 
himself,  but  described  in  the  marriage  certificate  as  of 
Evangelical  religion.  This  marriage,  which  by  the  law  of 
Austria  was  absolutely  indissoluble,  was  subsequently 
dissolved  in  Berlin  by  mutual  consent  on  a  petition 
presented    by    the    wife.      S.    subsequently    married    in 


26  PRIVATE   INTERNATIONAL  LAW  OF  DIVORCE. 

England  an  English  Protestant  woman.  The  second  wife 
petitioned  the  Court  for  a  decree  of  nullity  on  the  ground 
that  the  Berlin  divorce  did  not  dissolve  the  first  marriage. 
If  the  persons  have  abandoned  their  Austrian  domicile  and 
acquired  a  Berlin  one,  the  German  Court  will  have 
jurisdiction.  Ingham  v.  Sachs,  1886.  Vide  Proceedings  in 
the  Court  of  Appeal.    4  Law  Quart.  Review ,  108. 

(c.)  Celebrated  in  third  country.  The  fact  of  the  marriage 
being  in  a  third  country  cannot  affect  the  question  of  the 
jurisdiction  of  a  foreign  Court,  if  the  domicile  at  the  crucial 
period  be  established.  (Connelly  v.  Connelly,  1851 ;  Scott  v. 
Att.'Gen.y  1886.) 

A.  and  B.,  American  subjects,  bom  and  domiciled  in 
Pennsylvania,  contracted  marriage  there  in  1831,  being  both 
members  of  the  Protestant  Episcopal  Church  in  America. 
The  parties  became  Roman  Catholics,  and,  while  at  Rome, 
in  obedience  to  a  rescript  of  the  Pope,  on  the  joint  petition 
of  the  husband  and  wife,  took  vows  of  perpetual  chastity,  and 
separated.  In  1846  they  came  to  England,  and  the  husband, 
afterwards  becoming  a  Protestant  again,  applied  to  the  wife 
to  return  to  cohabitation,  which  she  refused  to  do,  and  pleaded 
the  decree  of  the  Pope,  which  amounted  to  a  Judicial  separa- 
tion or  divorce  a  mensd.  The  Privy  Council  remitted  the 
case  back  to  the  Courts  below  to  determine  the  question  of 
the  domicile  of  the  parties,  as  "  the  operation  of  the  law 
of  the  domicile  upon  the  question  in  dispute  is  most 
important  in  determining  what  effect  the  law  of  the 
domicile  would  give  to  this  sentence."  Connelly  v.  Connelly, 
1851. 

A.  and  B.,  both  having  an  Irish  domicile,  lawfully 
married  in  Ireland,  and  resided  in  Ireland  a  year  after 
marriage.  They  subsequently  went  to  Cape  Colony,  where 
the  husband  was  engaged  in  various  pursuits,  and  aban- 
doned all  idea  of  returning  home.  B.  committed  adultery, 
on  the  voyage  to  Cape  Colony,  with  S.,  whose  domicile 


PRIVATE   INTERNATIONAL  LAW  OF  DIVORCE.  ^^ 

was  English,  and  in  a  suit  instituted  by  A.  in  the  Colonial 
Court — in  which  all  the  parties  were  represented — a  decree 
pronouncing  a  dissolution  of  marriage  was  made.  B.  and 
S.  shortly  after  returned  to  England,  where  they  married, 
B.  having  acquired  an  English  domicile.  Hdd^  that  it 
must  be  taken  that  A.  was  domiciled  in  the  Colony  at  the 
date  of  the  foreign  decree,  and  that  the  divorce  was 
therefore  effectual  in  England.     Scott  v.  Ait.-Gen.,  1886. 

Section  (5).  Exceptions,  (i.)  Fraud  and  collusion  will 
vitiate  a  foreign  sentence  of  divorce  otherwise  valid,  that 
is,  even  if  the  parties  have  acquired  a  foreign  domicile,  and 
the  proceedings  are  proper  {Lollefs  Case,  1812 ;  Warrender 
V.  Warrender y  1835  ;  Conway  v.  Beazley,  183 1 ;  Dolphin  v. 
Robins,  1859  ;  Shaw  v.  Gould,  1868 ;  Harvey  v.  Farnie,  1880, 
1882;  Harris-Gastrell  v,  Harris-Gastrell,  1890),  This 
exception  is  established  clearly  as  to  an  "  English  marriage," 
and  it  will  hold  also  in  the  case  of  the  foreign  divorce  of  a 
"  foreign  marriage." 

The  nature  of  the  fraud,  which  has  been  held  to  destroy 
the  validity  of  a  foreign  divorce,  will  in  most  cases  be  seen 
to  be  a  resort  to  a  foreign  country  by  either  of  the  parties 
— more  commonly  the  husband — for  a  period  sufficient  to 
found  the  jurisdiction  of  the  Court  they  have  invoked,  and 
the  committing  of  an  offence  recognised  there  as  matri- 
monial. In  Loll^^s  Case  the  jury  negatived  collusion,  and 
the  learned  Judges  expressed  no  opinion  on  the  point,  but  it 
was  certainly  proved  that  Lolley  took  his  wife  to  Scotland 
in  order  to  provoke  her  to  petition  the  Scotch  Courts  for  a 
divorce  by  committing  adultery,  and  that  he  did  so  commit 
adultery  with  a  prostitute.  Furthermore,  this  step  was  the 
result  of  an  understanding  between  himself  and  the  woman 
he  married  afterwards.  Conway  v.  Beazley  was  precisely 
similar,  the  only  distinction  being  that  here  the  marriage 
was  in  Scotland.  In  Harris-Gastrell  v.  Harris-Gastrell  the 
jury  found  that  the  sole  object  of  the  husband's  visit  to 
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Wiesbaden  was  to  avail  himself  of  the  facilities  afforded  by 
the  German  law  for  a  divorce,  and  it  was  accordingly  held 
that  the  decree  of  the  Wiesbaden  Court  was  null  and  void 
in  England.  In  Dolphin  v.  Robins  and  Shaw  v.  Gould  we 
have  the  dicta  of  the  learned  Lords  admitting  the  validity  of 
this  exception  in  the  circumstance  of  collusion.  In  both 
cases  the  husbands  were  paid  certain  sums  to  induce  them 
to  reside  in  Scotland  for  the  period  required  to  give  the 
Courts  jurisdiction,  and  to  commit  adultery.  It  was  held 
in  the  former  that  the  Scotch  sentence  was  not  valid  as 
there  was  no  "  bond  fide  domicile,"  or  a  real  domicile,  but 
one  assumed  merely  for  the  purpose  of  giving  jurisdic- 
tion. In  Shaw  v.  Gould  the  question  as  to  the  effect  of  a 
collusive  prosecution  of  a  suit,  and  a  fraudulent  resort  to  a 
foreign  country  for  the  purpose  of  obtaining  a  divorce,  was 
much  discussed.  Lord  Cranworth  said,  "  This  view  (want  of 
Scotch  domicile)  relieves  me  from  the  necessity  of  considering 
whether  a  resort  to  Scotland  for  the  purposes  of  divorce,  and 
the  arrangements  made  among  the  parties,  were  or  were  not 
of  such  a  character  as  to  taint  the  whole  of  the  proceedings 
with  fraud.  I  am  not  at  all  satisfied  that  they  were." 
But  Lord  Chelmsford  distinctly  based  his  Judgment  both 
on  the  absence  of  a  Scotch  domicile  and  on  the  collusion, 
and  Lord  Westbury  placed  the  matter  thus  upon  the 
ground  of  International  Law :  "  No  nation  can  be 
required  to  admit  that  its  domiciled  subjects  may  lawfully 
resort  to  another  country  for  the  purpose  of  evading 
the  laws  under  which  they  live.  When  they  retuni 
to  the  country  of  their  domicile,  bringing  back  with 
them  a  foreign  judgment  so  obtained,  the  tribunals  of 
the  domicile  are  entitled,  or  even  bound  to  reject  such 
judgment  as  having  no  extra-territorial  force.  They 
are  entitled  to  reject  it  if  pronounced  by  a  tribunal  not 
having  competent  jurisdiction,  and  they  are  bound  to  reject 
it  if  it  be  an  invasion  of  their  own  laws  and  polity.     Even 
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if  the  first  husband  had  been  permanently  domiciled  in 
Scotland  before  and  at  the  date  of  the  decree  for  divorce, 
in  which  case  the  Scotch  Courts  might  have  had  jurisdiction, 
I  should  still  hold  that  the  decree  was  not  binding  as  having 
been  coUusively  obtained."  Warrender  v.  Warrender  was  not 
impeachable  for  any  species  of  fraud  or  collusion,  but  Lord 
Brougham  was  clearly  of  opinion  that  a  fraudulent  resort 
should  not,  upon  principle,  be  allowed  to  be  taken  advantage 
of  by  the  parties.  "We  cannot  permit  the  positive 
•enactments  of  our  statutes,  and  the  principles  of  our  Common 
Law  to  be  violated  or  eluded  by  merely  crossing  a  river  or 
ideal  boundary  line."  It  has  recently  been  held  by  the 
House  of  Lords  that  the  English  Courts  will  recognise,  as 
valid,  the  decision  of  a  competent  foreign  Christian  tribunal, 
dissolving  the  marriage  between  a  native  domiciled  in  the 
country  where  such  tribunal  has  jurisdiction  and  an  English- 
woman, when  the  decree  of  divorce  is  not  impeached  by  any 
species  of  collusion  or  fraud.  Harvey  v.  Farnie^  1882,  8 
App.  Cas.  43. 

The  following  very  recent  case  seems  apposite  on  the 
question  of  fraud.  M.  and  R.,  two  English  persons,  domi- 
ciled in  England,  were  married  in  1886.  In  the  following 
year,  M.  presented  petitions  in  the  English  Court  for  the 
adultery  of  R.,  first  with  H.,  and  then  with  B.,  the  present 
petitioner ;  but  both  suits  were  rejected.  B.  and  R.  then 
went  to  Scotland,  and  resided  there  for  the  purpose  of 
procuring  a  divorce.  Through  the  intervention  of  an 
Edinburgh  lawyer,  M.  was  induced,  for  pecuniary  con- 
sideration paid  by  B.,  to  come  to  Scotland,  and  establish  a 
bogus  domicile,  and  sue  for  a  divorce.  R.  was  cognisant 
of  these  proceedings.  M.  accordingly  took  an  office  in 
Glasgow,  and  swore  that  he  had  acquired  a  Scotch  domi- 
cile, and  further,  that  there  was  neither  fraud  nor  collusion 
in  the  suit,  and  the  Court  of  Session  thereupon  granted  a 
decree.     B.  then  married  R.  in  the  Isle  of  Man.      Upon 
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petition  by  B.,  who,  though  born  in  France,  was  domiciled 
in  England,  to  declare  the  marriage  void,  held  that  M.  not 
having  acquired  a  Scotch  domicile,  and  further  having 
obtained  the  foreign  decree  by  collusion,  fraud,  and  sup- 
pression of  the  fact  of  the  English  proceedings,  the  divorce 
was  null  in  England,  and  therefore  the  marriage  invalid. 
Bonaparte  v.  Bonaparte,  Scotsman,  ist  and  3rd  Aug.,  1892. 

[C/.  Times,  Law  Reports,  ist  and  2nd  Aug.,  P.  D.  A., 
Bonaparte  v.  Bonaparte,  otherwise  Megone,  In  this  case, 
Dr.  Campbell,*  a  Scotch  advocate,  stated  his  opinion  that- 
"  casual "  visits  now  and  then  within  a  term  of  40  days, 
and  the  renting  of  an  office  for  that  period,  did  not  con- 
stitute domicile  in  Scotland. 

In  giving  judgment,  Gorell  Barnes,  J.,  said,  "  It  is  clear 
that  a  fraud  was  perpetrated  upon  the  Scotch  Court,  and 
that  there  was  no  jurisdiction  in  that  Court  to  pronounce 
the  decree  it  did.  The  subsequent  marriage  of  the  peti- 
tioner and  respondent  was  therefore  null  and  void,  and  I 
must  make  a  decree  to  that  effect."  Petitioner  to  pay 
the  costs. — Ed.] 

How  far  will  the  English  Courts  recognise  a  foreign 
sentence  when  all  the  material  facts  were  not  before  the 
Court  abroad?  Probably  if  there  was  an  intentional 
suppression  of  facts  material  to  the  case,  e.g.,  concealment 
of  the  true  domicile  of  the  persons  {vide  Ingham  v.  Sachs, 
Proceedings  in  the  C.A.,  4  Law  Quart.  Review,  108),  or  of  other 
circumstances  which  would  put  the  matter  in  a  new  light 
(Harris-Gastrell  v.  Harris-Gastrell,  1890),  the  English  Courts 
would  reject  the  foreign  decree,  upon  the  analogy  of  foreign 
judgments  in  personam  (Abouloff  v.  Oppenheimer,  1882, 
10  Q.B.D.  295;  Manger  y.  Rodrigues,  1889,  51  L.T.  271). 
But  if  there  has  been  no  fraudulent  suppression  on  the  part 
of  either  husband  or  wife,  and  the  foreign  Court  proceeds 
on  an  erroneous  view,  or  upon  insufficient  facts,  the  Courts 
of  this  country  would  not  refuse  to  recognise  the  foreign 
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divorce.  The  English  Court  is  not  a  Court  of  Appeal  from 
a  foreign  Court,  and  the  parties  must  go  to  the  Superior 
Courts  of  the  country  whose  Court  has  pronounced  a 
dissolution  of  the  marriage  upon  the  incomplete  state  of  the 
facts  {Bank  of  Australasia  v.  Nias,  1851,  20  L.J.  Q.B.  284  ; 
De  Cosse  Brissac  v.  Rathbone,  1861, 30  LJ.  Ex.  238).  **  It  was 
argued  that  the  only  collusion  which  can  affect  the  vaUdity 
of  a  divorce  is  where  there  are  concert  and  connivance  in  acts 
on  which  the  foreign  decree  proceeds,  and  that  if  a  just 
cause  of  divorce  exists  without  collusion,  any  agreement  to 
bring  the  facts  before  a  competent  Court,  however 
purchased,  is  unobjectionable.  I  agree."  Shaw  v.  Gould, 
1868,  Lord  Chelmsford. 

In  HarriS'Gasirell  v.  Harris-Gastrell  the  jury  found  that 
the  husband  had  fraudulently  concealed  from  the  Wiesbaden 
Court  an  agreement  signed  by  the  parties  a  few  years 
previously,  and  had  also  kept  from  it  the  circumstance  that 
he  had  turned  the  wife  out  of  his  house  in  Vienna,  and  the 
rejection  of  the  German  divorce  seems  to  have  been  partially 
founded  on  this  ground. 

(2.)  The  foreign  decree  of  divorce  will  be  avoided  in  this 
country  if  the  proceedings  are  contrary  to  natural  justice. 
(Shaw  y.  Att.-Gen,,  1870;  Collis  v.  Hector,  1875;  Briggsy. 
Briggs,  1880 ;  Harris-Gastrell  v.  Harris-Gastrell,  1890.) 

The  want  of  natural  justice  in  the  proceedings  refers 
merely  to  the  absence  of  personal  service  on  the  respondent. 
In  Shaw  v.  Att.-Gen.,  1870,  the  Court  in  Iowa  had  ordered 
the  notice  of  the  petition  to  be  advertised  in  a  local  news- 
paper for  three  weeks.  It  appeared  that  the  whereabouts 
of  the  husband  was  not  known,  and  that  no  personal  notice 
had  been  served  on  him,  nor  had  the  daily  advertisement 
ever  come  to  his  knowledge.  Held,  that  a  judgment  so 
obtained  has,  in  addition  to  the  want  of  jurisdiction  (the 
parties  being  domiciled  in  England),  the  incurable  vice  of 
being  contrary  to  natural  justice  because  the  proceedings 
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are  ex  parte  ^  and  take  place  in  the  absence  of  the  paity 
affected  by  them.  {Shaw  v.  A  tU-Gen.y  1870.)  Collis  v.  Hector , 
1875,  is  a  strong  case  on  the  point.  Where  a  domiciled  Turk 
had  married  in  England  an  Englishwoman,  and  both  had  co- 
habited in  Turkey,  and  a  Court  of  that  country  had  dissolved 
the  marriage,  the  parties  retaining  their  Turkish  domicile, 
the  wife  being  however  at  the  time  of  the  suit  resident  in 
England  with  her  children,  the  Vice-Chancellor  held  that, 
the  lady  having  no  notice  of  the  divorce  proceedings 
in  Turkey,  and  not  being  represented  there,  the  dissolution 
of  the  marriage  pronounced  under  such  circumstances 
could  not  be  recognised  in  England  as  effectual  so  as 
to  annul  a  valid  English  marriage  contract.  The  petition 
of  the  husband  in  Briggs  v.  Briggs,  1880,  and  Harris- 
Gastrell  v.  Harris-Gastrell^  1890,  had  not  been  personally 
served  in  either  case  on  the  wife,  who  was  resident  in 
England,  and  both  the  foreign  sentences  would  have 
been  invalid  on  this  ground  alone,  on  the  authority  of 
Lord  Penzance  and  the  Vice-Chancellor. 

E.   H.   MONNIER. 
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O INCE  the  first  instalment  of  the  translation  of  this  Code 
^^  appeared  in  the  February  number  of  the  Law  Magazine 
and  Review,  the  hope  then  expressed  that  Denmark  and 
Norway  would  soon  adopt  the  Code  has  been  realised  in  the 
case  of  the  former  country,  and  it  appears  from  a  very 
interesting  and  instructive  Report  on  the  subject  by  Mr.  A.  P. 
Inglis,  H.B.M.  Consul  at  Copenhagen  (see  Pari.  Papers, 
Foreign  Office,  1892,  Miscellaneous  Series,  No.  240),  that 
the  Swedish  Code  here  translated  is  practically  identical  with 
that  of  Denmark,  except  that,  of  course,  for  "  Swedish," 
"  Norwegian,"  &c.,  we  must  substitute  '*  Danish," 
"  Danes,"  &c.  A  discussion  arose  with  reference  to  Art.  i, 
but  in  the  result  the  proportion  of  a  ship  required  to  be 
owned  by  Danes,  in  order  to  entitle  the  vessel  to  Danish 
nationality,  was  settled  at  i,  as  in  Sweden,  to  entitle  to 
Swedish  nationality,  and  it  also  appears  that  there  is  a 
slight  difference  as  to  payment  of  seamen  for  work  on 
Sundays  and  holidays  in  port,  which  will  be  noticed  in 
due  course,  when  the  relative  Art.  96  is  reached. 

In  subsequent  numbers  it  is  hoped  that  great  assistance 
may  be  derived  from  Mr.  Schmidt,  the  British  Vice-Consul 
at  Elsinore,  who  has  promised  to  make  a  translation  of  the 
Danish  Code  for  this  series. 

Chapter  III. 
Shipmasters. 

Art.  24.  An  owner  of  more  than  a  moiety  of  a  vessel  is 
entitled  to  take  the  command  of  it,  if  he  fulfil  the  legal 
requirements.  If  there  is  a  disagreement  as  to  the  rate  of 
wages,  it  will  be  settled  by  the  decision  of  experts. 

B.  Bk.  II.,  IX,  P.  220,  S.  596. 
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25.  The  master  engages  and  discharges  the  members  of 
the  crew ;  he  may  not  engage  a  seaman  who  is,  to  his  owo 
knowledge,  already  engaged  elsewhere. 

B.  Bk.  II.,  14,  F.  223,  G.  495,  H.  343,  I.  499,  P.  498,  R.  256,  S.  610  (i), 
634»  635. 

26.  Before  he  undertakes  a  voyage,  the  master  must  take 
care  that  the  vessel  is  seaworthy,  properly  fitted  out,  and 
adequately  manned,  and  properly  supplied  with  provisions, 
water,  and  medical  requisites,  and,  if  a  steam-vessel,  with 
coal  and  other  engine-room  stores,  and  that  the  prescribed 
signalling  and  life-saving  apparatus  as  well  as  proper  sea 
charts  and  navigating  instruments  are  on  board. 

He  must  take  care  that  the  vessel  is  not  overloaded; 
that  the  cargo  is  properly  stowed,  to  secure  which,  the 
ship  must  be  provided  with  the  necessary  gear,  dunnage, 
stanchions,  bulkheads,  and  supports,  and  that  the  hatches 
are  properly  secured  and  tight. 

If  cargo  is  laden  on  deck,  it  must  be  so  stowed  as  to 
interfere  as  little  as  possible  with  the  working  of  the  ship. 
If  the  vessel  sails  in  ballast,  the  master  must  take  care 
that  there  is  enough  of  it,  and  that  it  is  so  secured  as  not 
to  shift  during  the  voyage. 

He  will  be  responsible  for  deterioration  in  grain .  stowed  too  close  to  a 
bulkhead  or  the  other  side  of  which  the  boilers  were.  Court  of  Appeal, 
Seamee,  8th  May,  1886,  14  j.D.l,P.  758,  3  R.I.D.M,  105. 

B.  Bk.  II.,  13,  16,  F.  222,  225,  G.  480,  481,  H.  346,  347,  I.  502,  P.  505,  508, 
R.  227,  228,  238,  339,  S.  612  (4),  (5). 

27.  The  master  must  have  all  necessary  ship's  papers  on 
board,  as  well  as  a  copy  of  this  law  and  of  the  regulations 
for  the  dietary  of  sailors. 

Amongst  such  documents  is  one  from  the  Swedish  Consul  at  loading  port 
when  the  ship  is  bound  to  Sweden,  the  absence  of  which  in  the  case  of  small 
vessels  may  cause  the  confiscation  of  the  cargo  and  a  heavy  fine.  Ths  Svala^ 
Sup.  Ct.,  7  RJ.DM.  191- 

B.  Bk.  II.,  17,  F.  226,  G.  480,  H.  357,  I.  503,  P.  499,  R.  185-189,  243,  S.  612. 

28.  A  captain  cannot  load  goods  on  his  private  account 
without  leave  from  the  owner,  nor  take  them  in  his  cabin 
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or  any  other  part  of  the  vessel  not  used  for  cargo,  either 
on  his  own  account  or  that  of  other  persons.  If  he  does 
so,  he  must  pay  a  freight,  the  rate  of  which  will  be  settled 
by  experts,  and  also  compensate  the  owner  for  all  loss 
which  he  may  sustain  in  consequence. 

B.  Bk.  II.,  29,  66,  F.  239,  251,  G.  514.  565,  H.  352,  353,  410,  I.  515,  527, 
P.  520,  R.  222,  S.  613. 

29.  The  master  must  not  leave  the  ship  without  giving 
instructions  and  necessary  orders  to  the  chief  officer,  or  if 
he  is  not  on  board,  to  some  other  member  of  the  crew. 
Unless  the  vessel  is  moored  in  harbour  or  anchored  in  a 
safe  anchorage,  the  master  must  not  leave  the  ship  except 
in  a  case  of  necessity,  even  if  he  has  a  pilot  on  board.  In 
case  of  danger  he  must  not  leave  at  all. 

B.  Bk.  II..  18,  G.  484,  H.  361,  362,  I.  504,  P.  508  (3,  4),  R.  235. 

30.  If  the  captain  is  obliged  to  resign  the  command  on 
account  of  sickness  or  other  unavoidable  cause,  the  owner 
must  at  once  be  informed.  If  the  wish  of  the  shipowner 
cannot  be  waited  for  without  loss,  the  master  must — when 
abroad,  after  consultation  if  possible  with  the  Swedish 
Consul — take  steps,  specially  by  engaging  the  chief  mate 
or  some  other  experienced  man,  or  one  who  is  deserving  of 
confidence,  to  take  the  provisional  command.  If  the  master 
is  not  in  a  fit  state  to  do  his  duty  in  this  respect, 
or  if  he  neglects  it,  the  Consul  must  take  the  necessary 
measures. 

G.  483,  H.  356. 

31.  The  niaster  must  see  that  the  loading  and  discharging 
are  done  with  despatch,  and  that  the  sailing  of  the  ship  is 
not  delayed.  He  must  not  deviate  from  his  course  on  his 
voyage,  or  delay  it  any  other  way  unless  for  urgent  cause, 
except  to  save  life.  He  must  not  stop  to  salve  another  ship 
or  goods,  unless  the  salvage  service  can  be  rendered  without 
risk  to  the  ship  or  serious  inconvenience  to  the  owner  or 
other  persons  whose  interests  the  master  is  bound  to  guard. 

F.  295,  G.  483,  H.  345,  354,  p.  508,  R.  343,  S.  610  (2). 

3—? 
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32.  The  master  is  bound  to  do  all  he  can  during  the 
voyage  to  keep  the  ship  seaworthy.  In  case  of  stranding 
or  any  accident  of  a  nature  to  occasion  damage  to  the  ship 
the  master  must  have  her  surveyed  at  the  first  port  at  which 
a  survey  can  be  held. 

G.  610  (5). 

33.  The  master  must  make  himself  acquainted  before 
hand  with  all  the  regulations  and  customs  in  force  in  the 
ports  he  touches  at  in  the  course  of  the  voyage.  In  time 
of  war  or  blockade  he  must  also  take  all  necessary 
precautions  for  the  safety  of  the  ship  and  cargo. 

G.  4S2,  R.  240,  346,  s.  622. 

34.  A  master  must  convey  to  his  destination  or  other 
port  of  call,  at  a  fare  which  will  be  fixed  by  the  King,  Swedish 
seamen  whom  the  Consul  orders  home.  Swedish  ships  are 
under  the  same  obligation  with  regard  to  Norwegian  sea- 
men on  condition  of  the  destination  being  a  Norwegian  port. 

Seamen  so  brought  home  are  bound  to  conform  to  the 
rules  and  customs  observed  by  the  crew,  and  if  necessary 
they  are  also  bound  to  assist  in  work  required  for  the  ship's 
service. 

S.  Decree  of  27th  December,  1872, 1.  M.M.C.  75,  Z14. 

35.  A  log-book  must  be  kept  on  board  all  sailing-ships  of 
50  tons  measurement  and  upwards,  and  on  board  all  steam- 
vessels  which  sail  from  a  port  in  the  kingdom  other  than 
those  of  the  Baltic  to  the  coasts  of  Denmark  and  Norway 
inside  the  lights  of  the  Scaw  and  Lindesnaes.  An  engine- 
room  log  should  also  be  kept  in  steam-vessels. 

The  log-books  will  be  kept  in  a  ruled  form  prescribed  by 
a  Royal  decree,  and  which  can  be  obtained  at  the  Marine 
Ofiice  at  the  place  of  departure. 

B.  Bk.  II.,  15,  F.  224,  G.  486,  489,  H.  358, 1.500,  P.499»  500»  S.612  (3)1629. 

56.  The  log-book  is  kept  by  the  master  or  by  the  mate 
under  his  control  and  responsibility,  the  engine-room  log 
by  the  engineer  under  the  control  and  responsibility  of  the 
master. 
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They  are  written  up  every  24  hours  in  port,  and  at  sea 
after  each  watch  ;  the  incidents  that  happen  during  a  watch 
may  be  noted  on  a  rough  log,  but  must  be  entered  up  before 
the  end  of  the  day ;  the  book  must  be  kept  regularly  and 
legibly.  What  has  been  written  must  not  be  erased, 
crossed  out,  or  otherwise  made  illegible.  If  a  correction  is 
necessary  it  must  be  entered  at  the  special  place  in  the 
log-book. 

G.  486,  487,  H.  359.  R.  187,  2S6  (8),  S.  612  (3),  629. 

37.  Every  incident  and  occurrence  which  happens  during 
the  voyage  and  the  knowledge  of  which  may  be  of  service 
to  the  owners  of  the  ship  or  cargo,  to  underwriters,  or  to 
others  who  have  an  interest  in  the  voyage,  ought  to  be 
accurately  entered  in  the  log-book. 

(i.)  It  must  mention  the  time  at  which  the  services  of 
the  crew  commence  and  finish ;  it  will  also  state 
the  date  on  which  provisions  and  water  are  taken 
on  board,  the  time  at  which  loading  and  discharging 
commence  and  end,  and  any  interruptions,  as  well 
as  the  amounts  taken  in  or  discharged  each  day  ;  the 
taking  in  of  ballast,  its  approximate  weight,  its 
description,  and  the  manner  in  which  it  is  stowed ; 
the  employment  of  hands  beyond  the  crew,  the 
draught  of  water  forward  and  aft,  and  the  general  con- 
dition of  the  equipment  at  the  time  of  getting  under 
way  ;  the  quality  and  condition  of  the  cargo,  and  if 
goods  are  carried  on  deck,  their  number  and  weight ; 
the  adjustment  of  the  compasses  and  their  deviation ; 
the  time  when  the  ship  leaves  or  arrives  at  a  port  or 
shifts  her  berth,  the  wind,  weather,  height  of 
barometer,  currents,  course  steered,  speed,  sail 
carried,  distance  made  good,  lights,  soundings,  obser- 
vations and  bearings  taken,  and  land  seen  each 
day ;  the  time  and  place  at  which  a  pilot  comes  on 
board  and  leaves,  the  working  of  the  pumps,  the 
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number  of  times  it  takes  place,  the  time  and  number 
of  hands  occupied  at  the  work  on  each  occasion,  as 
well  as  the  height  of  the  water  in  the  well. 
(2.)  When  there  is  a  ship's  council,  the  opinions  expressed 
and  the  captain's  decision  will  be  entered  in  the  log 
and  signed  by  those  who  assisted  at  the  council  to 
shew  the  truth  and  correctness  of  the  entry. 
(3.)  It  must  record  all  occasions  on  which  a  man  falls  sick, 
dies,  or  deserts,  and  on  which  the  captain  considers 
it  desirable  to  put  the  crew  on  short  allowance. 
(4.)  The  log-book  must  contain  an  accurate  account  of 
every  accident  that  happens  to  ship  or  cargo,  accom- 
panied by  a  description  of  the  causes,  and  of  any 
special  circumstances,  and  of  the  measures  adopted. 
In  the  engine-room  log  must  be  entered  the  amount  of 
coal   and   other  necessaries   for  working  the  engines  on 
leaving  each  port,  the  daily  consumption,  and  also  every- 
thing relating  to  the  engines,  their  working  and  the  care  of 
them. 

B.  Bk.  II.,  15.  F.  224,  O.  487,  H.  358,  36S,  I.  500,  P.  503.  S.  612  (3),  629. 

38.  When  the  log-book  is  filled,  or  if  for  any  other  reason 
it  can  no  longer  be  used,  the  captain  must,  if  in  a  Swedish 
port,  go  to  the  Marine  Ofi&ce  of  the  place,  or  if  there  is  none 
at  the  place,  to  the  nearest  that  there  is,  to  obtain  another. 
If  the  ship  is  abroad,  he  must  make  himself  another  book 
according  to  the  form,  which  will  receive  the  visa  of  the 
Swedish  Consul  in  the  first  port,  and  the  two  will  be  sewn 
together. 

When  a  new  book  is  thus  made  and  has  received  the  visa, 
the  master  must  produce  the  previous  one,  and  give  all 
necessary  explanations  to  the  Commissary  or  Consul,  who 
will  write  at  the  end  of  the  last  entry  that  the  book  has 
received  the  visa  and  a  new  one  been  made.  If  the  captain 
cannot  possibly  produce  the  old  book,  the  circumstance 
will  be  mentioned  and  entered  in  the  new  one. 
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39.  Any  person  who  can  shew  a  bond  fide  interest  can 
insist  on  being  allowed  to  inspect  the  contents  of  the 
log-book  and  take  copies. 

When  it  is  full  it  ought  to  be  preserved  for  two  years  at 
least,  reckoning  from  the  end  of  the  voyage,  and  if  any 
proceeding  relating  to  the  voyage  has  been  commenced 
before  the  Courts,  until  the  final  determination  of  the  matter. 

G.  492.  H.  381. 

40.  If  an  accident  happens  at  the  loading  or  discharging 
port  or  during  the  voyage,  which  causes  the  loss  of  the 
ship  or  cargo,  or  serious  injuries  to  either,  or  which  gives 
reason  to  suppose  that  such  injuries  will  ensue ;  also  if 
any  person  on  board  is  killed  in  consequence  of  an  accident, 
or  if  damage  and  loss  are  caused  to  another  ship  by  a 
collision,  the  captain  ought  to  make  a  report  of  the  accident. 

Within  the  realm  the  master  must  make  his  report  to 
the  local  Court.  If  the  accident  or  misfortune  has 
happened,  or  if  the  damage  has  been  found  out,  when  the 
vessel  is  still  in  port,  the  report  must  be  made  within  three 
days,  not  counting  the  day  of  the  damage  or  accident,  in 
other  cases  as  soon  as  possible.  The  report  must  be  in 
writing  and  accompanied  by  a  true  and  complete  copy 
of  everything  relating  to  the  accident  which  has  been 
entered  in  the  log,  or  when  the  log  is  not  kept,  a  written 
description  of  the  accident,  the  names  of  those  of  the  crew 
and  other  persons  who  are  in  a  position  to  give  explanations, 
and  as  far  as  possible  of  all  persons  interested,  must 
be  added. 

When  abroad  the  master  must  as  soon  as  possible  make 
his  report  before  the  Swedish  Consul  or  competent 
authorities.  The  master  must  produce  his  log-book  to 
the  Swedish  Consul  at  the  place  where  he  makes  his 
report,  or  if  there  is  no  Consul  there,  to  the  first  Swedish 
Consul  he  falls  in  with,  and  make  him  attach  his  visa. 

B.  Bk.  II.,  32,  O.  490,  49Z,  H.  3S3,  384,  I.  M.M.C.  112,  P.  506,  S.  624. 
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41.  If  the  ship  has  suflfered  damage  in  consequence  of 
an  accident  at  sea,  which  necessitates  extensive  repairs 
or  occasions  prolonged  delay,  the  master  must  call  si 
formal  survey.  The  surveyors  must  ascertain  and  estimate 
the  damage  sustained,  state  what  repairs  are  to  be  done, 
give  their  views  as  to  the  best  method  of  doing  them,  and 
estimate  the  expense.  If  the  cargo  has  sustained  serious 
injury  in  the  course  of  the  voyage  in  consequence  of  perils 
of  the  sea,  storms  and  similar  events,  or  if  there  is  reason 
to  believe  that  it  will  be  found  in  such  a  state  that  landing 
it  or  other  measures  are  necessary  for  its  preservation,  and 
that  the  landing  must  take  place  on  account  of  the  ship, 
the  master  must  have  a  formal  survey.  If  the  cargo  is 
found  to  be  in  a  damaged  condition,  the  surveyors  will 
state  their  opinion  as  to  the  probable  causes  of  the  damage, 
and  as  to  the  best  measures  to  be  taken.  The  surveyors 
are  appointed  by  the  Court,  or  if  there  is  no  Court  at  the 
place  where  the  damage  is  found  out,  then  by  the 
Court  of  the  nearest  place,  or  the  Crown  Bailiff  (Mayor). 
If  abroad,  the  master  must  have  them  (surveyors)  appointed 
in  accordance  with  the  Law  or  Customs  in  force  at  the 
place  where  he  is,  or  by  the  Swedish  Consul.  If  the 
master  is  at  a  place  where  it  is  not  usual  to  make  such 
appointments,  he  must  himself  get  a  certificate  from 
competent  persons. 

42.  If  there  is  reason  to  believe  that  the  damage  has 
been  caused  by  improper  stowage,  dunnage,  or  closing  of  the 
hatchways,  or  such  like  defect,  the  surveyors  must  be  present 
when  the  hatches  are  opened  and  during  the  discharge  and 
examination  of  the  goods ;  if  there  is  reason  to  fear  that 
the  goods  have  sustained  damage  in  the  course  of  the 
voyage,  the  master  must  have  a  survey  before  delivering 
them  to  the  consignees. 

G.  609. 

43.  When  the  ship  is  in  danger,  the  master  is  bound  to 
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do  his  utmost  to  avoid  the  danger,  and  must  not  abandon 
the  ship  as  long  as  there  is  any  hope  of  saving  it. 

If  it  is  impossible  to  save  it,  and  if  the  peril  is  so 
imminent  that  he  is  obliged  to  abandon  the  ship,  it  is  his 
first  duty  to  place  the  log-book  and  ship's  papers  in  safety  ; 
he  must  also  endeavour  to  salve  the  ship  and  cargo  and  seek 
to  obtain  any  help  that  is  needed. 

In  case  of  salvage,  the  master  superintends  the  opera- 
tions, unless  the  laws  of  the  place  or  a  special  salvage 
agreement  forbid.  The  master  must  either  himself  or  by 
his  mate  draw  up  an  exact  statement  of  everything  that  is 
salved,  also  of  the  number  of  persons  who  take  part  in  the 
salvage,  and  in  taking  the  salved  property  to  a  place  of 
safety ;  he  is  also  bound  as  far  as  possible  to  check  and 
certify  his  approval  of  the  correctness  of  the  accounts 
rendered  with  reference  to  the  salvage,  carriage,  and 
warehousing.  The  master  must  as  soon  as  possible  have  a 
formal  survey  of  the  ship  which  is  wrecked,  in  accordance 
with  Art.  41,  as  also  of  the  goods  which  are  salved  and  pay 
all  possible  attention  to  their  preservation. 

B.  Bk.  II.,  31,  F.  241,  H.  362,  I.  M.M.C.  11 1,  123,  P.  508  (4,  7),  697,  R.  232, 
233,  S.612  (14). 

44.  The  master  must  treat  his  subordinates  as  the  head 
of  a  household,  and  in  the  arrangement  of  work  must  as  far 
as  possible  have  regard  to  the  position  of  each  person  in 
the  service  ;  he  cannot  inflict  corporal  punishment. 

The  master  must  take  special  care  that  prayers  and 
divine  service  are  not  neglected  on  board,  and  that  the 
crew  are  not  employed  on  any  work  which  can  be  avoided 
on  Sundays  and  other  legal  Swedish  holidays. 

G.  (1872),  72-74,  78,  79.     I.  M.M.C.  92,  R.  290,  298,  299. 

45.  The  master  must  take  care  that  the  crew  get  good  and 
sufficient  food ;  and  with  regard  to  this  he  must  conform 
to  the  regulations  as  to  scale  of  diet  for  Swedish  merchant 
vessels.     If  during  the  voyage  he  finds  it  necessary  to  put 
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the  crew  on  short  allowance  he  can  do  so,  but  they  have  a 
right  to  a  fair  compensation  which,  if  they  cannot  agree, 
will  be  fixed  by  experts. 

I.  M.M.C.  94-96.     R.  258  (4),  284,  291-296. 

46.  When  a  member  of  the  crew  dies  during  his  engage- 
ment, the  master  will  see  to  his  burial ;  he  must  also  draw 
up  an  inventory  of  all  effects  left  on  board  by  the  deceased. 
If  the  effects  cannot  at  once  be  handed  over  to  a  person 
entitled  to  them,  or  to  someone  on  his  account,  and  if  they 
can  remain  on  board  without  risk,  the  master  will  hand 
them  over  to  the  first  Swedish  Consul  that  he  meets  on  his 
voyage,  or  sell  them,  being  bound  to  render  an  account  of 
the  proceeds  on  his  return  to  Sweden  to  the  Official  of  the 
Navigation  Office  at  the  ship's  home  port. 

G.  (1872)  51-53,  H.  429-430,  I.  M.M.C.  98-100,8.  612  (10). 

47.  If  a  member  of  the  crew  or  a  passenger  commits  a 
serious  offence  on  board,  and  the  vessel  is  not  in  a  Swedish 
port ;  if  the  local  authorities  do  not  prosecute,  the  master 
must  interrogate  both  the  accused  and  members  of  the 
crew  and  others  who  can  give  any  information  about  the 
affair  in  the  presence  of  two  of  the  most  important  members 
of  the  crew ;  the  enquiry  is  entered  in  the  log  after  being 
read  over  to  the  persons  who  must  sign  it. 

The  master  must,  so  far  as  possible,  secure  the  person  of 
the  accused,  and  for  this  purpose  may  put  him  in  confine- 
ment on  board  until  he  can  hand  him  over  to  a  Consul  or 
to  the  Police  authorities  in  this  Kingdom.  But  if  he  treats 
him  with  greater  severity  than  is  necessary  he  renders 
himself  responsible. 

G.  (1872),  102,  I.  M.M.C.  88,  93,  R.  283,  299. 

48.  When  the  ship  is  abroad,  the  master,  as  such,  has 
authority  to  contract  with  third  parties  on  behalf  of  his 
employers  as  to  all  matters  which  relate  to  steps  to  be 
taken  for  the  prosecution  of  the  voyage,  such  as  re-fitting, 
provisioning,  and  keeping  up  the  vessel,  as  also  to  charter- 
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ing  the  ship,  and  instituting  actions  relating  to  the  ship's 
afifairs  in  the  name  of  the  owners.  At  the  ship's  home  port 
the  master  has  no  right  beyond  shipping  the  crew,  unless 
specially  authorised. 

B.  Bk.  II.,  22,  24,  F.  216,  234,  G.  495,  496,  H.  321,  349,  I.  491,  510,  P.  492 
(2),  509,  R.  324-326,  S.  610  (4). 

49.  If  the  master  requires  money  elsewhere  than  in  the 
ship's  home  port,  he  can,  in  accordance  with  Article  48, 
obtain  it  either  by  borrowing  upon  or  by  selling  a  portion  of 
the  property  of  the  owners  or  even  of  the  cargo.  The  fact 
that  he  had  other  resources  or  that  he  borrowed  or  sold  more 
than  was  necessary  does  not  afifect  the  rights  of  the  lender 
or  purchaser,  if  the  circumstances  give  rise  to  the 
presumption  that  they  acted  in  good  faith. 

B.  Bk.  II.,  24,  F.  234,  G.  497,  503,  H.  372, 1.  509,  p.  511,  R.  249,  S.  610  (6), 
611,  617. 

50.  A  master  cannot  sell  the  ship  without  the  consent  of 
the  owners,  unless  she  has  been  condemned  as  being 
incapable  of  repair  after  formal  survey ;  in  such  case  the 
sale  must  be  by  public  auction. 

B.  Bk.  II.,  27,  F.  237,  Q.  499,  H.  376, 1.  513.  p.  513,  R.  250. 

51.  If  the  owners  have  placed  special  limitations  on  the 
master's  powers  as  laid  down  in  Articles  48,  49,  and  50, 
such  limitations  cannot  be  pleaded  against  third  parties, 
who  have  acted  in  good  faith. 

G.  500. 

52.  The  master  must  keep  the  owners  constantly 
informed  of  the  condition  of  the  ship,  the  progress  of  the 
voyage,  the  contracts  which  he  has  made,  and  in  general  of 
all  matters  that  may  concern  them.  In  all  important 
matters  he  must,  so  far  as  circumstances  permit,  ask  for 
instructions  from  the  owners  or  from  the  agent  to  whom  he 
has  been  consigned.  If  he  requires  money  for  the  use  of 
the  ship,  and  cannot  wait  for  instructions  from  the  owners, 
the  master  must  take  care  to  obtain  it  on  the  best  terms 
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for  the  owners.     It  is  only  in  the  case  of  urgency  that  he 
can  sell  a  part  of  the  cargo. 

B.  Bk.  II.,  25,  F.  235,  G.  503.  H.  360,  377,  I.  511,  P.  508  (11),  511, 
S.  612  (12). 

53.  The  master  is  bound  to  take  care  of  the  cargo,  and  to 
look  after  the  interests  of  its  owners  generally  during  the 
voyage. 

B.  Bk.  II.,  13,  G.  504,  H.  345-348,  I-  498,  514,  P.  508  (i),  513,  R-34I,  S.  619. 

54.  He  is  authorised  as  master,  without  other  special 
powers,  to  make  contracts  on  their  (owners  of  cargo)  account 
with  reference  to  measures  to  be  taken  for  the  preservation 
of  the  cargo,  or  for  forwarding  it  to  its  destination.  If,  to 
facilitate  such  measures,  he  requires  money,  the  master  has 
authority  to  borrow  it  on  account  of  the  owners  of  the 
cargo,  or  even  to  sell  a  portion  of  the  cargo  in  the  case 
provided  for  in  Art.  49. 

Owners  of  cargo  are  only  bound  so  far  as  the  goods  laden 
are  concerned  by  contracts  made  in  this  way  by  the  master 
on  their  account. 

G-  504»  507,  H.  478, 1. 5i4»  p.  513*  R-  224,  345,  432. 

55.  If  in  the  cases  mentioned  in  Art.  41,  a  formal  survey 
states  the  cargo  cannot  be  warehoused  without  deteriora- 
tion, the  master  is  authorised  to  sell  it.  In  case  of  ship- 
wreck, or  of  the  ship  being  condemned  as  incapable  of 
repair,  the  sale  may  also  take  place  if  the  survey  states  that 
the  expense  of  warehousing  will  be  too  great  in  proportion 
to  the  value  of  the  goods,  or  that  it  would  be  too  expensive 
to  forward  them  to  their  destination. 

G.  499,  504. 

56.  If  cargo  owners  have  placed  special  limitations  on 
the  master's  powers  under  Articles  54  and  55,  such  limita- 
tions cannot  be  pleaded  against  third  parties,  unless  these 
have  not  acted  bond  fide. 

G.  497,  506,  511,  512. 

57.  The  master  must,  if  possible,  seek  instructions  from 
the  cargo  owners  or  the  person  to  whom  he  is  consigned 
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before  making  contracts  on  behalf  of  the  cargo  for  loans, 
or  selling  goods  of  which  it  is  composed,  or,  speaking 
generally,  before  taking  any  special  steps  on  their  behalf. 

In  case  of  wreck  of  the  ship,  or  its  condemnation  as  un- 
seaworthy,  it  is  the  duty  of  the  master,  acting  on  behalf  of 
the  cargo  owners,  if  they  have  no  authorised  agent  at  the 
place,  and  he  cannot  await  their  instructions,  either  to 
forward  the  goods  to  their  destination  at  the  lowest  freight, 
or  to  warehouse  them  or  sell  them,  as  circumstances  may 
direct. 

A  sale  of  cargo  must,  if  possible,  be  by  auction. 

G.  504,  H.  478. 1.  509,  514. 

See  The  August,  L.R.  [1891]  P.  328. 

58.  A  master  is  not  personally  liable  for  contracts  made 
by  him  in  that  capacity  for  owners  of  ship  or  cargo. 

G.  502,  s.  620. 

59.  A  master  is  bound  with  regard  to  his  duties  to  ship 
and  cargo  to  act  in  a  seamanlike  manner.  He  is  responsible 
for  loss  occasioned  to  the  owners  of  ship  or  cargo  in  con- 
sequence of  default  or  negligence.  If  he  has  acted  in 
pursuance  of  instructions,  he  is  not  free  from  responsibility, 
except  with  regard  to  the  person  who  gave  the  instructions. 

Even  if  a  decision  has  been  taken  after  consultation  with 
his  ofl&cers,  he  is  responsible  for  the  measures  adopted. 

B.  Bk.  II.,  12,  F.  221,  G.  478,  479,  H.  345, 1.  496,  P.  496,  508,  R.  227.  231, 
S.  6x8. 

60.  A  master  must  render  accounts  as  soon  as  the  voyage 
is  finished  and  the  ship  has  come  back  to  her  home  port, 
and  also  at  all  such  times  as  the  owner  requires.  If  the 
owner  wishes  to  dispute  the  accounts  he  must  commence 
proceedings  within  six  months  of  the  day  on  which  they  are 
delivered ;  after  this  period  has  elapsed  the  employer  loses 
all  his  rights.  The  master  is  bound  to  credit  the  owners  in 
his  accounts  with  any  special  remunerations  he  has  received 
from  the  charterer,  the  owner  of  the  cargo,  the  shipper,  or 
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any  other  person,  unless  he  has  been  expressly  authorised 
to  retain  them. 

G.  503,  H.  387-389»  P-  SH.  R-  248,  251- 

61.  A  master  may  be  dismissed  at  any  time ;  if  he  is 
himself  owner  of  more  than  half  the  ship,  he,  as  also  his 
co-owners  who  desire  his  dismissal,  can  have  it  decided  by 
the  Court  whether  there  is  good  ground  for  his  discharge. 

B.  Bk.  II..  8,  9,  F.  218,  219,  G.  515,  H.  328,  329, 1.  494,  P.  493,  R.  252. 
S.  603,  606,  607. 

62.  If  a  master  is  engaged  for  a  voyage  or  for  a  fixed  time, 
and  the  agreement  contains  no  clause  giving  him  a  right  to 
leave  the  ship,  he  must  remain  until  the  vessel  arrives  at  a 
Swedish  port  or  concludes  her  voyage,  but  he  has  the  right, 
if  he  has  been  away  more  than  three  years  without  the 
voyage  terminating,  to  leave  the  ship  at  the  end  of  a 
passage,  provided  that  he  gives  notice  of  his  intention  soon 
enough  to  allow  the  employer  time  to  get  another  master. 
If,  when  the  master  has  sent  in  his  resignation,  the 
employer  wishes  the  vessel  to  come  home  to  Sweden,  the 
master  is  bound  to  bring  her  home,  even  if  he  has  to  load  a 
cargo  at  the  place  where  he  wished  to  leave  the  ship,  or  at 
some  other  place  en  route,  or  even  to  discharge  during  the 
homeward  voyage.  When  in  a  port  where  he  is  entitled 
to  leave  the  ship,  he  must  remain  in  charge  till  the 
discharge  is  completed.  When  the  vessel  is  sold  to  a 
foreigner,  or  from  any  other  reason  ceases  to  be  Swedish, 
the  master  may  at  once  give  up  his  command. 

B.  Bk.  II.,  28,  F.  238,  G.  521,  H.  386,  I.  514,  p.  517,  518. 

63.  If  the  master  is  dismissed  on  account  of  incapacity, 
default,  or  negligence  in  the  ship's  service,  his  wages  are 
only  due  up  to  the  date  of  dismissal.  This  is  also  the 
case  if  he  is  discharged  on  account  of  the  breaking  up  of 
the  voyage,  or  great  prolongation  either  of  the  voyage  itself, 
or  of  its  prosecution,  by  war,  blockade,  embargo,  prohi- 
bition of  export  or  import,  or  delays  occasioned  by  ice,  or  by 
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damage  which  renders  the  vessel  unseaworthy  for  the 
intended  voyage. 

If  the  ship  is  wrecked,  condemned,  captured  by  the  enemy 
and  declared  good  prize,  or  if  it  is  taken  by  pirates,  the  captain 's 
service  and  consequently  his  right  to  subsequent  wages  cease. 
It  is  always  his  duty  in  case  of  disaster  to  remain  on  the  spot 
until  everything  relating  to  ship  and  cargo  is  settled. 

G.  516,  517,  L  535,  p.  52S,  S.  604,  605. 

64.  If  a  master  is  discharged  in  consequence  of  sickness  or 
injuries  which  render  him  unfit  to  command,  he  has  also  a 
right  to  his  wages  up  to  the  date  of  discharge.  If  the  sickness 
or  injuries  were  contracted  in  the  service  of  the  ship,  and  with- 
out any  fault  on  his  part,  the  owner  must  pay  for  his  medical 
treatment  for  four  weeks  from  the  date  of  his  being  put  ashore. 

G.  523,  H.  386, 423-427.  P-  529- 

65.  If  a  captain  is  discharged  for  any  other  cause  than 
those  mentioned  in  Articles  63,  64,  he  can  claim  all  the 
wages  agreed  for  if  he  engaged  for  a  specific  voyage  or  fixed 
period,  and  if  at  the  time  of  his  discharge  he  had  begun  a 
voyage  or  had  taken  steps  to  commence  it  with  the  owners' 
consent,  he  may  claim  not  only  the  wages  for  the  time  he 
has  served,  but  in  addition  one  month's  pay  if  discharged 
in  a  port  within  the  realm,  in  the  Baltic  or  North  Seas, 
two  months'  if  in  another  European  port,  and  three  months' 
if  in  a  port  out  of  Europe.  Ports  of  the  Mediterranean, 
Black  Sea,  and  Sea  of  Azof,  though  out  of  Europe,  are  for 
this  purpose  treated  as  European  ports. 

G.  518,  H.  386,  423,  435. 

66.  A  master  who,  in  the  case  provided  for  in  Art.  65, 
gives  up  his  command  in  a  different  place  from  that 
contemplated  in  his  agreement,  has  a  right  to  be  indemni- 
fied for  the  expense  of  his  return  voyage  to  the  port  where 
he  joined  if  within  the  realm,  and  if  not,  to  his  home  port. 
This  indemnity  includes  his  keep  during  the  voyage.  The 
same  rule  applies  when  the  master  is  discharged  abroad  in 
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accordance  with  Art.  63,  Clause  2,  or  has  been  left  ashore 
in  consequence  of  sickness,  under  circumstances  in  which 
the  employer  is,  by  Art.  64,  bound  to  keep  and  look  after 
him  at  his  own  expense.  When  a  vessel  is  wrecked  or 
sustains  such  serious  damages  abroad  that  she  cannot  be 
repaired,  the  State  pays  the  expense  of  sending  the  captain 
home,  as  also  when  a  vessel  is  captured  and  declared  good 
prize  where  the  news  of  the  outbreak  of  war  had  not  reached 
the  last  place  at  which  the  ship  touched  and  the  master 
was  unaware  of  it  before  he  left. 
G-  453.  519. 520, 523. 525*  H.  386, 423-435. 

67.  If  a  master  dies  during  his  services,  his  wages  are 
calculated  up  to  the  date  of  death  ;  if  the  vessel  is  lost  with 
all  hands,  and  there  is  a  doubt  as  to  the  date,  the  disaster 
and  death  are  deemed  to  have  taken  place  when  hjilf  the 
usual  time  occupied  by  such  a  ship  at  such  a  season  in 
making  the  voyage  from  the  place  where  she  was  last  heard 
of  to  her  destination  has  expired. 

G.  453»  524»  525.  H.  386,  429-431.  P.  53i.    Cf.  M.S.A.  1862,  §  21. 

68.  If  the  master  receives  in  return  for  his  services, 
instead  of  or  in  addition  to  regular  wages,  a  share  of  freight 
or  other  proceeds  of  the  voyage,  and  his  service  terminates 
before  the  conclusion  of  the  voyage,  the  master  will  take 
the  share  which  his  time  of  service  bears  to  the  probable 
length  of  the  voyage.  If,  according  to  the  provisions  of 
Art.  65,  he  has  a  right  to  wages  for  a  longer  time,  they  are 
calculated,  including  everything,  at  double  the  mate's 
wages ;  he  will  always,  however,  get  his  wages  as  master  if 
these  are  higher.  If  the  time  and  wages  due  to  the  master 
cannot  be  agreed,  the  amount  will  be  fixed  by  experts. 

A  master  has  no  legal  right  to  *'  Hat  money,*'  which  is  usually  a  percentage 
on  freight,  unless  there  is  a  special  agreement  for  it.  Pappius  v.  Drohtrg, 
Appeal  Ct.,  Stockholm,  26th  February,  1886,  14  yj).l,P,,  and  its  payment  is  in 
Norway  dependent  on  the  carrying  of  freight.  Reppen  v.  Jensen,  Sup.  Ct., 
Christiania,  13th  March,  1884,  2  RJ.DM,  68. 

G.  513,  H.  386,  390,  431. 
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69.  When  a  ship  is  cleared  and  ready  to  sail,  her  master 
cannot  be  arrested  for  debt,  neither,  under  such  circum- 
stances, can  any  effects  of  his,  which  are  on  board,  and 

which  he  requires  for  his  duties,  be  sequestrated  or  seized. 
F.  231,  S.  584. 

F.  W.  Raikes. 


v.— RIGHTS    OF    RAILWAY    PASSENGERS. 

(POUNDER  V.  NORTH  EASTERN  R,  CO,) 

"'^rOT  SO  very  long  ago  a  learned  Judge,  so  the  story 
^^  goes,  in  the  course  of  an  argument  before  him, 
interrupted  counsel  with  an  inquiry  what  authority  he  had 
for  a  proposition  he  was  urging.  **  I  have  a  case  in  Meeson 
and  Welsby,  my  Lord,'*  was  the  answer.  ^'Meeson  and 
Welsby  !  We  are  long  past  that.  It  is  no  use  citing  them. 
Can't  you  give  me  something  modern  ?  "  The  story  is  very 
possibly  not  exactly  true  to  fact,  but  if  not,  it  is  at  least,  as 
Carlyle  was  used  to  say — true  to  nature. 

In  these  days,  then,  when  legal  education  is  being 
organised  with  an  eye  to  the  most  perfect  theory,  and 
when  experts  contemn  those  ways  of  legal  learning  that 
produced  such  lawyers  as  Tindal,  C.J.,  and  Barons  Parke, 
Alderson,  Rolfe  and  a  multitude  of  others,  scarcely  less 
adepts  in  a  science  which,  with  them,  was  a  system,  the 
outcome  of  principles ;  wise  with  the  wisdom  of  ceuturies  of 
growth  and  experience  and  development ;  tested  and  proved 
in  every  aspect  both  by  searching  analysis  and  b>  complex 
combinations;  and  moving  onward  with  the  calm  precision  and 
relentlessness  of  an  almost  flawless  logic,  where  prejudice 
could  scarcely  enter  and  individual  predilection  was  help- 
less; it  may  be  well  to  consider  a  specimen  of  the  "  some- 
thing modem  "  which,  in  the  opinion  of  those  qualified  to 
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speak,  has  superseded  the  need  of  reference  to  the  recorded 
decisions  of  the  giants  we  have  named.  Meanwhile,  those 
who  think  differently  need  not  abandon  hope.  The  achieve- 
ments of  these  great  ones  of  the  past  yet  remain  with  us  ; 
fashions  change ;  novelty  has  its  day  and  dies,  and  what 
are  merely  its  works  follow  it ;  and  men  who  can  contem- 
plate the  better  rarely  permanently  choose  the  worse. 

"  Scilicet  et  tcmpus  veniet  quum  finibus  illis 
Agricola,  incurvo  terram  moliius  aratrOy 
Exesa  inveniet  scabra  robigine  pila, 
Aut  gravibus  rastris  gakas  pulsabit  inanis 
Grandlaque  effossis  mirabiiur  ossa  sepulcrisJ" 

While  there  was  a  probability  of  the  case  of  Pounder  v. 
North  Eastern  R,  Co.  being  considered  in  the  Court  of  Appeal, 
where  still  English  Law  intaminatis  fulget  honoribus,  the  case 
was  inapplicable  as  a  study  of  a  class  of  decisions  that, 
without  the  correction  of  the  Court  of  Appeal,  appear  with 
ever  greater  frequency  in  the  Reports.  Its  selection  here, 
however,  is  not  due  to  any  inherent  virtue  or  otherwise  in  the 
case  itself;  it  is  taken  simply  as  a  type  of  cases  which  the 
modern  system  of  shifting  Divisional  Courts  divorced  from 
comparison  and  competition,  and  of  ex  cathedra  pronounce- 
ments* which  have  made  all  but  obsolete  the  careful  and 
abundant  expositions  of  the  great  Judges  in  the  old  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  render 
a  distinct  element  in  the  Law.  On  Un  average,  perhaps 
half-a-dozen  might  be  culled  from  an  ordinary  volume  of 
recent  Law  Reports,  and  of  unreported  cases  the  curious 

*  Parke,  B.,  elaborated  his  Judgments  with  anxious  care.  A  competent 
authority  and  contemporary  records  of  him — "he  considered  a  judgment 
imperfect  if  it  did  not  refer  to  every  case  in  the  books  that  bore  on  the 
question  " ;  and  the  same  expresses  the  opinion  that  "  the  lucid  and  elaborate 
judgments  that  he  delivered  will  ever  be  referred  to  as  containing  the  soundest 
exposition,  both  of  legal  principles  and  legal  practice  to  which  recourse  can  be 
had." 
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and  diligent  frequenter  of  the  Law  Courts  might  secure  an 
equal  average  per  week. 

The  learned  Judges,  moreover,  who  decided  the  case, 
treated  it  as  a  matter  of  "  novelty,"  to  the  elucidating  of 
which  the  well-recognised  principles  of  the  Common  Law 
are  applicable,  and,  therefore,  its  discussion  is  likely  to 
prove  the  more  profitable. 

The  facts,  then,  in  Pounder's  case,  as  collected  from  the 
two  reports  in  the  Law  Reports  and  in  the  Law  Journal 
(L.R.  [1892J  I  Q-B.  385;  61  L.J.  Q.B.  136),  are  as 
follows : — 

The  Plaintiff  took  a  ticket  for  the  purpose  of  travelling 
on  the  Defendants'  railway  in  the  ordinary  manner ;  so  that 
there  was  nothing  to  fix  the  Railway  Company  with  a 
greater  liability  towards  him  than  towards  any  other 
passenger  they  might  carry  in  ordinary  course,  but  the 
Plaintiff  happened  recently  to  have  been  engaged  upon  the 
eviction  of  pitmen  from  their  houses  consequent  upon 
disputes  then  in  progress,  and  was  thus  very  odious  to 
pitmen  and  in  danger  of  molestation  from  them.  When 
he  got  to  the  platform  there  were  a  number  of  pitmen 
waiting  for  a  train.  Fearing  injury  he  sought  to  ride  in 
the  Guard's  van,  but  was  not  allowed  to  do  so,  since  this 
was  prohibited  by  the  Company's  bye-laws.  The  Plaintiff, 
with  two  companions  similarly  obnoxious,  was  then  placed 
by  a  servant  of  the  Company  in  a  third-class  carriage  in 
which  were  seated  six  or  seven  unexceptionable  passengers. 
The  carriage  was  constructed  for  ten  passengers.  The 
Company's  servants  were  at  the  time  aware  of  the  danger 
which  the  Plaintiff  apprehended  from  the  pitmen.  When 
the  Plaintiff  was  seated,  six  or  seven  pitmen  did  rush  in. 
They  were  not  restrained  by  the  Company's  servants,  nor 
was  any  attempt  made  to  get  the  Plaintiff  a  seat  in  another 
carriage.  During  the  journey  to  the  first  stopping  place 
the  pitmen  assaulted  the  Plaintiff.     There  they  got  out,  and 

4—2 
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another  relay  got  in  and  repeated  the  assault  upon  him. 
At  each  station,  the  miners  who  were  in  the  compartment 
with  the  Plaintiff  and  his  colleagues,  and  had  assaulted 
them  while  the  train  was  in  motion,  got  out,  and  their 
places  were  taken  by  another  lot,  who  committed  similar 
assaults.  It  was  alleged  that  at  each  station  the  Defendants* 
servants  were  informed  of  the  assaults  and  were  requested 
to  put  the  Plaintiff  and  his  colleagues  in  separate  compart- 
ments, but  that  the  Defendants'  servants  refused  to  comply 
with  such  request.  This  was  also  denied  by  the  Defendants' 
witnesses  (6i  L.J.  N.S.  136).  The  learned  County  Court 
Judge  accepted  the  Plaintiff's  account  of  the  matter,  and 
was  of  opinion  that  **  the  allowing  the  carriage  to  be  over- 
crowded, and  especially  after  notice  that  the  pitmen  were 
threatening  and  intending  to  assault  the  Plaintiff,  and  also 
the  not  removing  either  the  pitmen  or  the  Plaintiff  from  the 
carriage  at  two  different  stations  was  negligence  on  the 
part  of  the  officers  or  servants  of  the  Defendants'  and  that 
the  assault  was  in  consequence  of  such  negligence,  and, 
under  the  circumstances,  not  too  remote  "  (L.R.  [1892]  i 
Q.B.,  at  p.  386). 

Accordingly,  the  question  of  law  raised  was  whether  there 
is  a  duty  on  a  Railway  Company  to  use  the  means  they 
have  available  for  the  safeguarding  a  passenger  after 
receiving  notice  of  a  danger  likely  to  happen  to  such 
passenger  while  actually  travelling  on  their  line,  notwith- 
standing that  the  danger  to  which  he  is  exposed  arises 
from  circumstances  peculiar  to  him,  and  is  not  communi- 
cated to  the  Railway  Company  till  subsequently  to  the 
making  of  the  contract  of  carriage  with  the  passenger.  A 
Divisional  Court  (Smith  and  Mathew,  JJ.)  held  there  was 
no  duty  in  such  a  case ;  because  the  duty  of  a  Railway 
Company  to  its  passengers  **  arises  out  of  the  contract  and 
must  be  determined  upon  the  facts  known  to  the  contracting 
parties  at  the  time  of  the  contract  "  (L.R.  [1891]  i  Q.B., 
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at  p.  388),  meaning  prcbably  at  the  time  of  the  making  of  the 
contract. 

Mathew,  J.,  in  addition,  pointedly  remarked,  '*  I  desire 
to  add  that  we  are  not  laying  down  in  this  case  any  new 
principle  of  law.*'  So  that  no  decision  could  be  more  apt 
for  the  purpose  of  instituting  a  comparison  between  the  old 
and  the  "  modem  "  methods. 

Now  as  to  the  duty  of  a  Railway  Company  to  its  passengers 
arising  " only  "(^^r  Mathew,  J.,  L.R.  [1892]  i  Q.B.,atp.39o) 
by  reference  to  their  contract  with  passengers,  this  is  so 
clearly  not  the  law  of  England,  apart  from  this  particular 
case,  that  we  need  not  be  detained  long  over  considering  it. 

In  the  dark  days  when  George  III.  was  King,  in  a  case 
where  the  declaration  was  for  not  safely  carrying  a 
passenger  (1817,  Ansell  v.  Waterhouse,  2  Chitty  i),  Abbott  J., 
is  reported  as  saying :  **  The  declaration  contains  an 
accurate  description  of  a  common  carrier.  Plaintiff  has 
his  election  and  may  declare  in  either  form,  either  for 
a  tort  or  in  assumpsit  on  the  expressed  or  implied 
contract."  And  Bayley,  J.,  is  even  more  emphatic : 
"  Declarations  against  carriers  in  tort  are  as  old  as  the  law, 
and  continued  till  Dale  v.  Hall  (Selwyn,  N.P.,  5th  Ed.,  412), 
when  the  practice  of  declaring  in  assumpsit  succeeded  ;  but 
this  practice  does  not  supersede  the  other.  Here  there  is 
no  word  of  contract :  there  is  nothing  to  shew  that  it  was 
not  a  declaration  on  the  custom  of  the  realm."  Four  years 
later  the  Court  of  Exchequer  Chamber  had  to  deal  with 
the  same  point.  Their  Judgment  was  delivered  by 
Dallas,  C.J.,  who  said  (1821,  Bretherton  v.  Wood, 
3  B.  &  B.  54) :  "  The  action  is  on  the  case  against  a 
common  carrier  upon  whom  a  duty  is  imposed  by  the 
custom  of  the  realm,  or  in  other  words  by  the  common  law 
to  carry  and  convey  their  goods  or  passengers  safely  and 
securely,  so  that  by  their  negligence  or  default  no  injury  or 
damage  happen.     A  breach  of  this  duty  is  a  breach  of  the 
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law,  and  for  the  breach  an  action  lies  founded  on  the 
common  law,  which  action  wants  not  the  aid  of  a  contract 
to  support  it." 

Again,  in  another  "  very  familiar  case,"  Marshall  v.  The 
Yorky  Newcastle  and  Berwick  R.  Co.  (ii  C.B.  655),  Jervis,  CJ., 
said :  "  Upon  what  principle  does  the  action  lie  at  the  suit 
of  the  servant  for  his  personal  suffering  ?  Not  by  reason 
of  any  contract  between  him  and  the  Company,  but  by 
reason  of  a  duty  implied  by  law  to  carry  him  safely ;  "  and 
Williams,  J.,  said  :  "  It  seems  to  me  that  the  whole  current 
of  authorities  beginning  with  Govett  v.  Radnidge  (3  East  62), 
land  ending  with  Pozzi  v.  Shipton  (8  Ad.  &  E.  963), 
establishes  that  an  action  of  this  sort,"  i.e.,  for  breach  of 
Defendants'  duty  safely  to  carry  the  Plaintiff  and  his 
luggage,  "  is  in  substance  not  an  action  of  contract,  but  an 
action  of  tort  against  the  Company  as  carriers."  The 
learned  Judge  then  considers  whether  the  allegation  of  a 
contract  is  necessary,  and  concludes  :  "  It  seems  to  me  to 
follow  that  the  allegation  of  a  contract  in  a  case  of  this  kind 
is  altogether  unnecessary."  Again  in  Austin  v.  Great  Western 
R.  Co.  (L.R.  2  Q.B.  442,  at  p.  445),  Blackburn,  J.,  said: 
"  I  think  that  what  was  said  in  the  case  of  Marshall  v. 
Newcastle  and  Berwick  R.  Co.  was  quite  correct.  It  was 
there  laid  down  that  the  right  which  a  passenger  by  railway 
has  to  be  carried  safely  does  not  depend  on  his  having 
made  a  contract,  but  that  the  fact  of  his  being  a  passenger 
casts  a  duty  on  the  company  to  carry  him  safely."  Yet 
again,  in  a  case  most  indisputably  "  modern  " — Foulkes  v. 
Metropolitan  District  R.  Co.  (1880,  5  C.P.D.  157,  at  p.  164)— 
Baggallay,  L.J.,  says  :  **  Irrespective  of  any  such  questions," 
i.e.,  whether  there  was  a  contract,  "  a  duty  or  obligation 
was  imposed  upon  the  District  Company  when  they  accepted 
the  Plaintiff  as  a  passenger  by  their  train,  not  only  to  carry 
him  safely,"  &c. ;  and  Thesiger,  L.J.  (at  p.  169),  after 
noticing  the  statement  of  Blackburn,  J.,  in  Austin  v.  Great 
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Western  R.  Co.,  and  the  views  in  the  same  case  expressed  by 
Lush  and  Sbee,  JJ.,  concludes:  "Whichever  ground  be 
taken  the  responsibilities  are  not  directly  founded  upon 
contract "  (see,  too,  4  C.P.D.  267,  per  Grove,  J.,  at  p-  277, 
SLudper  Lopes,  J.,  at  p.  281). 

Thus,  the  starting  point  of  the  decision  is  far  from 
coinciding  with  the  conclusions  of  the  other  authorities. 

But,  dismissing  for  the  moment  any  consideration  of  the 
Railway  Company's  duty  to  the  Plaintiff  apart  from 
contract,  and  proceeding  on  the  assumption  that  the 
dictum  of  the  learned  Judges  as  to  the  sole  application 
of  the  principles  of  the  Law  of  Contracts  is  correct, 
let  us  endeavour  to  ascertain  as  precisely  as  possible  what 
that  contract  was  and  what  were  its  incidents. 

To  this  end  the  actual  language  of  the  learned  Judges 
must  be  considered.  The  proposition  of  Smith,  J.,  is  ex- 
pressed as  follows : — "  What  is  the  duty  of  a  Railway  Com- 
pany to  its  passengers  ?  It  arises  out  of  the  contract,  and 
must  be  determined  upon  the  facts  known  to  the  contracting 
party  at  the  time  of  the  contract.  Ordinarily  it  is  the  duty 
of  a  carrier  of  passengers,  arising  out  of  the  contract  of 
carriage,  to  carry  the  passenger  upon  the  contracted  journey 
with  due  care  and  diligence,  and  to  afford  him  reasonable 
accommodation  in  that  behalf.  If  the  carrier  omits  to 
perform  either  of  these  duties,  he  is  responsible  for  the 
ordinary  consequences  arising  to  the  ordinary  passenger 
therefrom.  There  is  no  duty  in  these  circumstances  to 
take  extraordinary  care  of  a  passenger  by  reason  of  any 
unknown  peculiarity  then  attaching  to  him." 

Mathew,  J.,  is  equally  explicit: — "  I  am  clearly  of  opinion 
that  it "  {i,e.,  the  amount  of  reasonable  care  the  Railway 
Company  is  to  afford)  **  can  only  be  ascertained  by  reference  to 
the  ordinary  incidents  of  a  railway  journey,  and  by  reference 
to  what  must  be  taken  to  have  been  in  the  contemplation  of 
the  parties  when  the  contract  of  carriage  was  entered  into." 
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Now,  having  the  authoritative  statement  of  the  principle 
applied  before  us,  again  the  inquiry  is,  what  was  the 
contract  ?  The  contract  made  by  a  Railway  Company  is 
most  obviously  an  uniform  one,  and  does  not  eternally  shift 
with  each  individual  passenger.*  The  Company  offers  to 
carry  all  members  of  the  community  indifferently,  on  their 
complying  with  certain  preliminaries.  The  signification  of 
compliance  is  marked  by  the  issue  of  a  ticket.  The  terms 
on  which  the  ticket  is  issued  are  embodied  in  the  proposals 
by  the  Company  through  its  bills  and  time  tables ;  and 
other  incidents  are  attached  by  the  Jaw  of  the  land.  One 
of  these  incidents  is  to  carry  safely.t  And  this  obligation 
is  unvarying  in  the  case  of  all  classes  of  passengers.  "  Life 
and  limb  are  as  valuable,*'  says  an  American  case  of  the 
very  highest  authority,!  "  and  there  is  the  same  right  to 
safety  in  the  caboose  as  in  the  palace  car."  This  obligation 
to  carry  safely  extends  not  merely  to  safeguard  those 
matters  directly  under  their  control,  but  to  protect  from 
any  other  injuries  against  which  the  company  can  provide. 
This  suflBciently  appears  from  the  opinion  of  the  Lord 
Chancellor  in  the  case  which  Mathew,  J.,  adduces  as  **  very 
clearly  "  illustrating  his  position  {Daniel  v.  Metropolitan  R.  Co., 
L.R.  5  H.L.  45,  at  p.  55).  "They"  (i.e.,  the  Railway 
Company)  **  are  bound  to  see  also  if  there  be  a  certain  and 
definite  risk  as  to  which  they  have  any  knowledge,  or  can 
reasonably  be  supposed  to  have  any  knowledge,  that  it  is 
sufficiently  guarded  against.     For  instance,  a  trench  may 

•  As  is  said  in  Watkins  v.  Rymilly  lo  Q.B.D.,  at  188,  the  contract  is,  **  in  a 
common  form,*'  to  the  conditions  embodied,  in  which  the  acceptor  is,  **  as  a 
general  rule,  bound.*' 

t  ♦'  If,*'  says  Lord  Campbell,  C.J.,  in  ColUtt  v.  London  6*  N.WJt.  Co,, 
16  Q.B.  984,  at  989,  "  they  (t./.,  a  Railway  Company)  are  bound  to  carry,  they 
are  bound  to  carry  safely.**    Ross  v.  Hill,  2  C.B.  877. 

J  Indianapolis f  6*^.,  Railroad  Co,  v.  Horst,  93  U.S.  (3  Otto)  291 ;  see  the 
same  point  put  in  other  language,  per  Bramwell,  L.J.,  Phillips  v.  London  ^ 
S,W.R.  Co.,  5  C.P.D.,  at  p.  288. 
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be  dug  across  a  road  through  no  fault  of  theirs,  and  in  such 
a  case  they  could  not  be  held  liable ;  but  if  there  is  any 
reasonable  ground  for  apprehending  that  extraordinary 
precaution  is  wanted  they  would  be  liable.'*  Their  duty 
is  also  to  provide  a  sufficient  staff  to  prevent  their 
passengers,  in  all  ordinary  cases,  from  being  overcrowded 
and  inconvenienced  (Metropolitan  R.  Co.  v.  Jackson ^ 
3  App.  Cas.  193 ;  per  Lord  Cairns,  at  p.  198,  per  Lord 
O'Hagan,  at  pp.  203-4 ;  per  Lord  Blackburn,  at  p.  209) ;  and, 
a  fortiori,  to  prevent  drunken,  disorderly,  or  ruflBanly 
passengers  carousing  unchecked.  If,  too,  an  emergency 
suddenly  arises  in  which  one  of  their  passengers  assaults 
another,  however  the  fray  may  be  brought  about,  their  duty 
is  to  protect  their  passenger  and  to  preserve  order.  Railways 
are  highways  for  the  moment  denuded  of  police  protection! 
Passengers  are  entitled  to  look  for  the  same  protection  from 
the  servants  of  the  Company  while  travelling  on  a  Railway 
as  they  are  from  the  police  while  travelling  along  an  ordinary 
highway.  Were  the  law  otherwise,  the  public  opinion 
of  the  community  would  alone  stand  in  the  way  of  accord- 
ing to  every  Railway  line  in  the  country  the  immunities  of 
an  Alsatia,  a  happy  recreation  ground  for  the  bully  and  the 
thief.  True,  the  formulating  of  any  such  claim  could  only 
by  an  instant  precede  its  extinction.  But  no  need  can 
arise  to  put  an  end  to  a  condition  of  things  that  has  never 
arisen.  Every  Railway  is  habitually  alive  to  its  duties,  and 
quicker  than  the  complaint  would  come  the  remedy. 

If,  then,  an  ill-conditioned  passenger  gets  into  a  carriage 
with  an  ordinary  passenger  and  molests  him,  whether  the 
aggressor  be  drunk  or  quarrelsome  merely,  or  a  rough,  elate 
with  unbridled  insolence,  it  is  the  clear  duty  of  the 
Company's  servants,  a  duty,  too,  constantly  performed,  to 
remove  the  author  of  disturbance,  and  to  secure  their 
passenger  his  safe  journey.  So  far  the  duty  is  admitted,  if 
the   outbreak  is  that  of  mere  folly  or  motiveless  black- 
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guardism ;  but  suppose  the  violence  is  not  motiveless,  but 
the  outbreak  of  calculated  blackguardism  against  a  fellow 
passenger  specially  obnoxious  to  it — an  isolated  policeman, 
perhaps,  a  too  faithful  witness — an  upright  and  impartial 
magistrate.  Are  the  Company's  servants  to  forbear  because 
their  passenger  has  not  contracted  to  be  protected  against 
such  risks  ?  Are  they,  or  is  the  Law  which  controls  them  to 
sanction  a  division  of  lawful  employments,  the  persons 
engaged  in  one  class  being  entitled  to  protection,  and 
the  persons  engaged  in  the  other  travelling  at  their 
own  risks  ? 

To  take  an  extreme  case.  Is  a  Judge,  say,  whose  method 
of  performing  his  duties  excites  the  indignation  of  a 
numerous  and  powerful  class,  to  be  delivered  over  to  the 
rage  of  the  most  ungoverned  of  those  to  whom  he  has 
become  personally  obnoxious  so  soon  as  he  is  ensconced 
in  a  first  class  carriage,  with  Railway  servants  alone 
within  call ;  because,  indeed,  in  the  chosen  language 
of  Mr.  Justice  Mathew,  the  meditated  attack  has  "reference 
to  the  exceptional  and  extraordinary  circumstances  affect- 
ing a  particular  individual  "  ? 

The  Judge  who  summed  up  in  William  O'Brien's  libel 
case  might  have  been,  in  some  districts  of  the  United 
Kingdom,  as  the  Judge  who  summed  up  in  Mrs.  Maybrick's 
case  actually  was,  the  object  of  a  hostile  popular  demon- 
stration. Were  a  Judge,  then,  in  such  circumstances  to  be 
escorted  by  the  police  to  a  Railway  station,  and  so  soon  as 
seated  in  a  Railway  carriage  to  find  himself  surrounded  by 
infuriated  partisans ;  can  it  be  contended  that  to  his  call 
for  such  assistance  as  the  Company  has  at  hand,  to  extri- 
cate him,  the  servants  of  the  Company  may  with  impunity 
reply:  "  There  is  no  duty  to  take  extraordinary  care  of  a 
passenger  by  reason  of  an  unknown  peculiarity  attaching 
to  him  at  the  time  when  he  took  his  ticket ;  and  you  are  a 
passenger  so  placed." 
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Passing  then  to  the  other  portion  of  the  learned  Judge's 
leading  position  that,  given  a  contractual  duty,  the  liabilities 
thereunder  "  must  be  determined  upon  the  facts  known  to 
the  parties  at  the  time  of  the  contract,'*  we  must  note  that 
this  assumes  as  incident  to  contracts  in  general  a  rule  of 
very  special  application. 

The  statement  that  the  damages  recoverable  for  breach 
of  contract  "must  be  determined  upon  the  facts  known 
to  the  parties  at  the  time  of  the  contract  **  need  detain 
us  only  for  a  moment.  Broom's  Commentaries  (4th  Ed., 
at  p.  622)  seems  the  appropriate  vehicle  for  reminding  us 
that  in  estimating  damages,  **  the  motive  or  intention  of 
the  Defendant  will  be  immaterial,"  and  Mayne  on  Damages 
(4th  Ed.,  p.  9)  that  the  test  is  **  the  primary  and  immediate 
result  of  the  breach." 

Now,  there  is  one  species  of  contract  where  the  know- 
ledge of  the  parties  at  the  time  of  the  contract  is  of  import- 
ance. This  is  where  special  damage  is  claimed.  But 
special  damage  is  an  incident  of  a  special  contract  point- 
ing thereto.  Where  there  is  no  special  contract  either 
actually  entered  into  or  implied  by  law,  no  special  damage 
can  arise.* 

For  example,  two  people  hire  a  special  train.  One 
engages  it  for  the  express  purpose  of  performing  some 
engagement  which  he  communicates  to  the  Railway 
Company  as  the  reason  of  his  application  to  them, 
and  as  the  benefit  he  expects  from  the  incurring  the 
expense;  the  other  says  nothing  beyond  asking  for  the 
train  at  the  specified  time ;  through  default  of  the 
Company  the  train  is  shunted  and  the  travellers  delayed. 
The  second  can  recover  only  ordinary  damage,  even  though 
his  loss  is  far  more  serious  than  that  of  his  brother  traveller. 

•  Where  in  certain  kinds  of  actions,  eg.,  certain  slanders,  it  is  laid  down 
that  there  is  no  right  to  recover  in  the  absence  of  special  damage,  the  words 
are  used  in  a  different  sense,  and  mean  rather  *'  actual  damage." 
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The  first,  over  and  above  ordinary  damage,  will  be  entitled 
to  the  special  damage  resulting  from  his  losing  the  particular 
advantages,  the  securing  of  which  were  the  ground  of  the 
contract  between  him  and  the  Railway  Company.  Or, 
again,  an  "  ordinary  passenger  "  is  assaulted  in  a  Railway 
carriage,  and  through  the  default,  say,  of  the  Company's 
servants  in  not  stopping  the  train  and  answering  the  calls 
of  the  plaintiff  by  the  "  means  of  communication  "  afforded 
with  the  guard's  van,  is  so  seriously  injured  that  he  is 
disabled  from  taking  an  appointment.  He  cannot  recover 
more  than  the  damage  arising  from  the  assault.  The 
special  circumstances  which  make  the  assault  more  serious 
in  his  case  than  in  the  case  of  any  other  passenger  travelling 
by  the  train  were  not  communicated  to  the  Company,  and 
the  contract  was  consequently  not  made  with  reference  to 
them,  and  so  they  cannot  be  made  material  of  a  claim. 
It  is  obvious,  then,  that  between  special  damage  and  the 
circumstances  of  the  case  under  consideration,  there  is  a 
vital  difference.  Two  things  in  their  nature  different  are 
treated  as  if  they  were  one  thing  only.  The  question 
of  special  damage  does  not,  and  cannot,  arise  till  that  of 
liability  is  fixed.  In  Pounder's  CasCy  the  moment  the 
question  of  liability  is  fixed  there  is  no  question  of  special 
damage  to  arise.  Pounder  alleged  no  special  damage. 
Though,  perhaps,  he  might  have  done  so  ;  for  instance,  had 
he  said  that  by  reason  of  the  assault  he  lost  the  opportunity 
of  getting  a  good  engagement.  Had  he  done  this,  the  con- 
sideration of  "  the  facts  known  to  the  parties  at  the  time  of 
the  contract "  would  have  come  in.  But  Pounder  com- 
plained of  a  breach  of  the  Defendants'  contract  with  him  in 
not  using  the  means  available  to  carry  him  safely.  Had  the 
Railway  Company's  servants  intervened  and  moved  him 
into  another  carriage,  he  would  not  have  been  assaulted  by 
the  men  who  were  threatening  to  assault  him  and  who  did 
assault  him. 
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The  first  rule  laid  down  in  Hadley  v.  Baxendale  is  then 
manifestly  the  rule  applicable  in  Pounder's  Case^  if  liability 
can  be  established,  that  damages  which  may  fairly  and 
reasonably  be  considered  as  naturally  arising  from  a  breach 
of  contract,  according  to  the  usual  course  of  things,  are 
always  recoverable.  The  man  was  assaulted;  the  con- 
sequence of  assault  is  injury  ;  for  the  injury  he  may  recover 
against  those  whose  breach  of  contract  permitted  the 
assault.* 

Thus,  to  say  that  the  terms  of  the  contract  "must  be 
determined  upon  the  facts  known  to  the  parties  at  the  time 
of  the  contract,"  is  not  only  ^.  petitio  principii  but  is  also  the 
assumption  of  an  altogether  irrelevant  proposition. 

The  matter  in  controversy  is  the  liability  simpliciter  of 
the  defendants.  Surely  then  it  is  not  an  accurate 
process  of  reasoning  to  assume  the  application  of  a  special 
and  exceptional  rule  as  to  damages — that  they  must  be 
ascertained  by  reference  to  what  must  be  taken  to  have 
been  in  the  contemplation  of  the  parties  when  the  contract 
of  carriage  was  entered  into ;  which  cannot  arise  until  the 
question  of  liability  has  been  decided  in  favour  of  the 
plaintiff.  So  soon,  however,  as  that  question  is  determined, 
the  rule  invoked  for  its  defeat  becomes  absolutely  non- 
essential to  the  point  sought  to  be  established.  If,  that  is, 
the  Railway  Company  is  under  any  liability  for  the  assault 
on  the  plaintiff,  it  is  liable  for  the  whole  damages  claimed  ; 
for  the  plaintiff  never  alleged  any  special  contract.  Or, 
again,  admitting  the  plaintiff  has  no  claim  on  a  special 
contract,  his  right  to  damage  for  breach  of  the  ordinary 

*  The  possible  objection  that  it  does  not  follow  that  the  intervention  of  the 
Defendants'  servants  would  have  been  effectual  will  not  avail  the  Defendants. 
Tindal,  C.J.,  long  ago  laid  down,  in  an  action  on  contract,  too  (Davis  y,  Garrett, 
6  Bing.  716),  that  a  wrong-doer  cannot  set  up  as  an  answer  to  an  action  the  bare 
possibility  of  a  loss  if  his  wrongful  act  had  never  been  done ;  and  his  view  was 
adopted  in  Lilley  v.  DoubUday^  7  Q.B.D.  511. 
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contract  is  absolutely  untouched  by  the  argument.  The 
law  on  this  point  is  made  clear  by  a  study  of  the  judgment 
of  Lord  Esher,  M.R.,  in  The  Argentino,  13  P.D.  191,  at  195, 
citing  and  adopting  the  statement  on  the  point  in  Mayne  on 
Damages.  The  ordinary  damages  recoverable  both  in 
contract  and  tort  are  those  immediately  and  necessarily 
flowing  from  the  act  or  default  founding  the  liability.  But 
in  contract  further  damages  are  allowed  "  if  it  {i.e.,  the 
special  circumstance  of  loss  out  of  which  they  arise) 
appears  to  have  been  contemplated  by  both  parties."  The 
remarks  of  Lord  Herschell,  delivering  the  leading  opinion 
in  this  case  in  the  House  of  Lords,  14  App.  Cas.,  at  523,  may 
also  be  studied  with  advantage  with  reference  to  a  point 
presently  to  be  touched  on. 

But,  having  considered  the  general  position  taken  up  by 
the  learned  Judges  in  their  Judgments,  it  may  be  well  to 
consider  more  in  detail  the  reasons  by  which  they  support 
their  enunciation  of  the  accepted  principles  of  the  Common 
Law  of  England,  and  in  treating  of  these  it  is  more 
convenient  to  deal  first  with  them  as  expressed  in  the 
Judgment  of  Mathew,  J.,  where  they  appear  more  distinctly 
and  unambiguously  than  in  the  Judgment  of  the  senior 
Judge  of  the  Court.  The  statement  of  the  duty  of  a 
Railway  Company  as  being  **  to  take  reasonable  care  for  the 
safety  of  their  passengers  '*  is  the  starting-point  of  all  the  law 
and  reasoning  on  the  case.  But  the  very  next  position  which 
the  learned  Judge  takes  up  introduces  the  element  of  con- 
fusion beyond  remedy.  "  The  controversy,"  says  Mathew,  J., 
**  was  as  to  how  that  reasonable  care  was  to  be  measured." 
The  contention  of  the  plaintiff  was  concerned  with  no  such 
controversy.  The  County  Court  Judge's  findings  established 
that  the  defendants  had  notice  of  the  peril  of  the  plaintiff, 
that  they  had  assistance  available  and  did  not  afford  it  to 
the  plaintiff.  The  question,  then,  was  not  how  was 
reasonable  care  to  be  measured  ;  but  the  preliminary  and 
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very  different  question  whether  any  care  at  all  in  the 
circumstances  was  to  be  used  to  the  plaintiff.  The 
difference  between  the  two  propositions  goes  to  the  very 
root  of  the  case.  The  proposition  of  Mathew,  J.,  assumes 
that  all  ordinary  care  was  used,  and  proceeds  from  this  to 
consider  whether  more  care  was  due  to  the  plaintiff  than  to 
any  other  passenger.  The  correct  inquiry  was  whether  the 
same  amount  of  care  was  used  on  the  plaintiff's  behalf  as  it 
was  the  duty  of  the  Company  to  use  to  an  ordinary 
passenger  in  similar  circumstances  of  assault  by  pitmen, 
rowdies,  ruffians,  or  disturbers  of  any  sort,  as  the  case 
might  arise.  Or,  otherwise  stating  the  proposition, 
and  admitting  the  duty  in  ordinary  cases,  which 
Smith,  J.,  in  his  Judgment  apparently  does,  whether, 
assuming  the  plaintiff  to  be  a  '*  particular  individual," 
the  duty  to  him  was  less  than  that  due  to  an  "  ordinary 
individual." 

Mathew,  J.,  then  states  his  proposition  of  Law,  which  has 
already  been  generally  considered.  The  duty  to  the  plaintiff 
arises  "  only  "  on  the  contract,  and  the  contract  must  be  taken 
to  refer  to  those  facts  which  were  **  in  the  contemplation  of 
the  parties  when  the  contract  of  carriage  was  entered 
into."  "  This  principle,"  continues  the  learned  Judge, 
"is  very  clearly  illustrated  by  two  very  familiar  cases, 
Readhead  v.  Midland  R.  Co.  (L.R.  2  Q.B.  412  ;  L.R.  4  Q.B. 
379)  and  Daniel  v.  Metropolitan  R.  Co.  (L.R.  5  H.L.  45)." 

If  this  be  so,  cadit  qtuestio.  The  matter  is  no  longer  open. 
As  a  matter  of  reasoning,  much  might  be  said  still.  But  in 
a  matter  of  law,  against  a  very  weighty  decision  of  the 
Exchequer  Chamber  and  a  decision  of  the  House  of  Lords, 
there  is  no  rising  up.  It  becomes,  then,  necessary  to  refer 
to  the  reports  of  these  cases  and  to  ascertain  what  exactly 
they  did  decide. 

In  the  former  case,  there  is  indeed  a  passage  dealing 
apparently  very  directly  with  the  matter  now  in  hand. 
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There  Mellor,  J.,  giving  a  considered  Judgment  in  the 
Court  of  Queen's  Bench  (L.R.  2  Q.B.  412,  at  421,  see  also 
423),  says  :  "  The  responsibility  both  of  common  carriers  of 
goods  for  hire  and  of  common  carriers  of  passengers  for 
hire,  notwithstanding  some  important  differences  between 
them,  rests  for  its  foundation  upon  the  general  custom  of 
the  realm ;  in  other  words,  upon  the  Common  Law ;  and 
the  liability  of  each  class  of  carriers,  where  it  is  not  affected 
by  some  special  contract,  arises  from  a  duty  implied  by 
Law,  although  the  Law  will  raise  a  contract  as  springing 
from  that  duty."  This  by  the  way.  The  point  actually 
decided  in  Readhead  v.  Midland  R.  Co.  is  that  the  duty  of 
a  carrier  of  passengers  is  to  take  "  due  care,"  and  that 
'*  due  care  "  does  not  comprehend  being  compelled  by  the 
Law  to  make  reparation  for  a  disaster  arising  from  a  defect 
in  the  machinery  **  which  no  human  skill  or  care  could 
either  have  prevented  or  detected  " — not  at  the  time  of  the 
contract  merely,  but  at  any  time  previously  to  the  occur- 
rence of  the  disaster.  But  in  Pounder^s  Case  the  County 
Court  Judge  found,  and  the  Divisional  Court  was  bound  by 
his  finding,  that  the  defendants'  servants  were  informed  of 
the  assaults  and  were  requested  to  put  the  plaintiff  and  his 
colleagues  in  separate  compartments,  and  through  their 
refusal  to  act,  the  results  accrued.  In  short,  that  human 
skill  or  care  did  detect,  and  could  have  prevented,  the 
mischief.  It  may  be  at  once  conceded  that  if  the  danger 
was  not  notified  to  the  Company's  servants  in  time  to 
prevent  the  occurrence  of  the  injury,  there  could  be  no 
liability.  But,  this  being  conceded,  Readhead  v.  Midland 
R.  Co.  is  plainly  wholly  irrevelant. 

Then  as  to  Daniel  v.  Metropolitan  R.  Co.  (L.R.  5  H.C.  45). 
The  only  point  decided  in  that  case  is  that  when  a  Railway 
Company  has  notice  that  dangerous  work  about  their  line, 
''extraneous  altogether  to  the  work  in  which  they  are 
engaged,"  is  being  carried  on  by  responsible  persons,  they 
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are  not  bound  to  anticipate  such  persons  failing  in  their 
duty.  The  Lord  Chancellor  thus  describes  their  duty  (at 
P-  55)  •  "  I  apprehend  that  all  that  is  to  be  done  by  those 
who  carry  passengers  for  hire  is,  that  they  are  bound  to  see 
that  everything  under  their  own  control  is  in  full  and 
complete  order.  They  are  bound  to  see  also,  if  there  be  a 
certain  and  definite  risk  as  to  which  they  have  any  know- 
ledge, or  can  reasonably  be  supposed  to  have  any  knowledge, 
that  it  is  sufficiently  guarded  against.  For  instance,  a 
trench  may  be  dug  across  a  road  through  no  fault  of  theirs, 
and  in  such  a  case  they  could  not  be  held  liable ;  but  if 
there  is  any  reasonable  ground  for  apprehending  that  extra- 
ordinary precaution  is  wanted,  they  would  be  liable."  Now 
in  Pounder's  Case  the  question  is  whether,  when  they  knew 
of  a  danger  to  one  of  their  passengers,  "  extraneous 
altogether  to  the  work  in  which  they  are  engaged,'*  but 
which  may  be  averted  by  precautions,  they  were  not  bound 
to  use  what  facilities  they  had  available  to  avert  it.  As  to 
this,  DanieVs  Case  at  least  affords  Mathew,  J.'s  view  no 
assistance. 

The  two  cases  just  considered  never  so  much  as  hint  at 
the  pivot  of  the  learned  Judge's  position  that  the  rights 
are  fixed  by  the  knowledge  of  the  parties  at  the  time  the 
contract  was  entered  into.  Yet  further,  if  the  statement  of 
the  law  by  Mathew,  J.,  is  right,  then  the  Lord  Chancellor's 
with  regard  to  the  duty  in  certain  cases  to  use  "  extra- 
ordinary precaution"  is  wrong.  But  if  Mathew,  J.,  is 
wrong,  then  the  question  might  have  arisen  whether  the  facts 
in  Pounder's  Case  brought  it  within  the  class  where  the 
Company  have  "  reasonable  ground  for  apprehending  that 
extraordinary  precaution  is  wanted."  If  so,  there  is  the 
Lord  Chancellor's  statement  that  the  Law  requires  that  it 
should  be  afforded.  This  inquiry  is,  however,  saved  us; 
for  in  Pounder's  Case,  so  far  from  using  "  extraordinary 
precaution,"     "the    Company's     servants    did    nothing" 
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(L.R.  [1892]  I  Q.B.,  at  p.  386),  not  even  giving  him  the 
aid  they  would  have  rendered  to  a  passenger  molested  by 
tipsy  trippers.  Yet  more,  assuming  the  Lord  Chancellor 
in  the  House  of  Lords  to  be  wrong,  and  Mathew,  J.,  in  the 
Divisional  Court  to  be  right,  in  the  statement  of  the  Law  on 
this  point,  as  a  matter  of  reason,  it  plainly  does  not  follow 
that  because  there  is  no  duty  to  afford  extraordinary  assistance 
there  is  none  to  afford  what  assistance  they  have  at  hand. 

Mathew,  J.,  next  turned  to  refuting  what  he  regarded  as 
the   contention    of  the  learned   counsel  for  the   plaintiff. 

*'  The  learned  counsel  for  the  plaintiff,"  we  are  told, 
*'  contended  for  the  broad  proposition  that  the  Railway 
Company  were  bound  to  take  reasonable  care  for  the 
safety  of  their  passengers  under  all  circumstances." 

Logically,  any  such  contention  was  unsound  by  reason  of 
its  undertaking  to  prove  too  much.  Whether  the  proposi- 
tion is  well  or  ill-founded  it  is  more  than  is  required  to 
sustain  the  position  in  support  of  which  it  is  advanced. 
But  possibly  the  proposition  may  be  somewhat  differently 
stated  from  the  way  in  which  it  is  put  as  it  now  stands  in 
the  Judgment  of  the  learned  Judge,  ready  to  have  sentence  of 
death  passed  upon  it.  To  say,  for  example,  a  Railway  Com- 
pany is  bound  to  take  reasonable  care  for  the  safety  of  their 
passenger  even  under  circumstances  where  "  there  is  any 
reasonable  ground  for  apprehending  that  extraordinary 
precaution  is  wanted"  (L.R.  5  H.L.,  at  p.  56),  has  at  least 
three  merits  distinguishing  it  from  the  proposition  formulated 
in  the  Judgment  of  Mathew,  J.  First,  it  has  the  merit  of  being 
the  considered  and  deliberate  utterance  of  a  Lord  Chancellor 
giving  the  leading  opinion  in  the  House  of  Lords  ;  secondly, 
it  avoids  the  objection  which  is  urged  against  its  less 
cautious  kinsman ;  and  thirdly — no  mean  recommendation 
— it  is  a  proposition  strictly  relevant  to  the  case. 

The  next  step  in  the  Judgment  of  Mathew,  J.,  is  remark- 
able.    It    affects    to    refute    the    proposition    set    up  by 
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instancingf  cases  falling  within  its  terms,  where  the  absence 
of  liability  on  the  part  of  the  Company  is  incontestable. 
But  to  essay  the  refutation  of  an  argument  importing  a 
Railway    Company's    liability     for    mischances,    of     the 
imminency  of  which  they  have  notice,  by  alleging  cases  of 
admitted  and  incontestable  non-liability  for  mischances  of 
which  they  could,  by  the  very  terms  of  the  proposition, 
have  no  notice — "  an  unexpected  landslip,  of  a  storm  which 
could   not  have  been  foreseen,  or  of  a  riot  occurring  at  a 
country  station  " — does  not  seem  a  very  promising  adven- 
ture  if  tested  by  the  ordinary  rules  of  logical  reasoning. 
Yet  it  may  be  noted  that  even  an  '* unexpected  landslip" 
does  not  release  a  Railway  from  the  obligation  to  have  a 
care   for    their    passengers.      Suppose    passengers  buried 
beneath  a  most  appalling  and  sudden  landslip,  it  would 
be  probably  a  most  perilous  proposition  to  contend  for,  at 
least   in   the   Court   of  Appeal,   that   the  disaster  having 
happened  without  any  fault  there  was  no  legal  duty  to  dig 
the   survivors  of  the  calamity  out  with  all  expedition,  and 
that  loss  and  suffering  brought  about  by  delay  would  import 
no  liability.     May  be  there  is  yet  another  logical  fallacy 
lurking.     The  statement  by  Mathew,  J.,  of  the  obligations 
of  the  Railway  Company  "to  take  reasonable  care  for  the 
safety   of  their   passengers   under  all   circumstances,"  as 
argued  by  counsel,  probably  meant  to  use  ordinary  care 
even  in  extraordinary  circumstances  ;  as  used  by  the  learned 
Judge,  the  words  mean,  to  use  extraordinary  care  in  all 
circumstances.     If  so  a  Judicial  ignoratio  elenchi  is  at  the 
bottom  of  the  whole  trouble.     The  point  put  involved  the 
validity  of  one  proposition  ;  the  apparent  annihilation  of  it 
was  effected  by  dealing  death  to  another  whose  existence 
was  in  no  way  dependent  on  the  former. 

But  counsel's  first  position — so  unnecessary,  by  the  way, 
to  be  maintained  at  all,  at  any  rate  with  the  interpretation 
put  upon  it  by  the  learned  Judge — having  perished,  whether 
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by  felo  de  sCy  or  by  mere  assassination,  or  Judicially,  by 
lawful  judgment  of  execution,  is  perfectly  immaterial. 
"  Counsel,"  says  Mathew,  J.,  "  fell  back  upon  the  position 
that  a  Railway  Company  are  bound  to  take  care  for  the  safety 
of  the  passenger  under  such  circumstances  as  those  in  this 
case."  As  a  proposition  this  may  be  true.  One  of  the 
objects  of  the  present  Paper  is  to  shew  that  it  is  true 
beyond  a  doubt,  whether  tested  in  tort  or  in  contract  by 
decided  cases  or  by  incontestable  principles ;  but  as  a 
logical  argument  it  has  a  suspicious  appearance  of  con- 
cluding idem  per  idem.  There  is  an  ignoring  of  the 
existence  of  those  axiomata  media  whose  utility  Lord  Bacon 
so  greatly  commends  as  "  true  and  solid  and  living  axioms 
on  which  depend  the  affairs  and  fortunes  of  men."  The 
appropriate  one  has  already  been  indicated  in  this  Paper, 
t  is  this:  Railway  Companies  are  bound  to  use  all  the 
means  they  have  available  for  the  protection  of  their 
passengers  where  they  have  received  notice  of  danger 
threatening  such  passengers  while  under  their  charge. 

Mathew,  J.,  thus  sums  up  his  Judgment:  "  The  truth  is 
that  no  obligation  is  entered  into  by  the  Railway  Company 
with  reference  to  the  exceptional  and  extraordinary  circum- 
stances affecting  a  particular  individual.  If  the  Railway 
Company  were  to  become  liable  for  an  assault  under  these 
circumstances,  they  would  be  liable  for  a  murderous  attack, 
and  for  loss  of  life  in  consequence,  and  might  be  made 
responsible  under  Lord  Campbell's  Act.  Those  instances 
show  that  there  can  be  no  such  obligation." 

Now,  adopting  the  hypothesis  of  the  learned  Judge,  it  is 
strange  that  the  consequences  he  adduces  as  the  reductio  ad 
absurdum  of  the  proposition  he  is  demolishing  are  well 
within  the  principle  which  the  Court  of  Exchequer  Chamber 
in  Smith  v.  London  and  South-Western  R,  Co.  (L.R.  6  C.P.  14) 
indicates  as  governing  in  the  matter  of  damages.  "  When 
it    has  been  once   determined  that  there   is  evidence  of 
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negligence,  the  person  guilty  of  it  is  equally  liable 
for  its  consequences  whether  he  could  have  foreseen 
them  or  not ; "  and  there  seems  no  absurdity  in  con- 
cluding that  if  the  servants  of  a  Railway  Company  stand 
by,  and  will  not  afford  the  assistance  they  are  able  to 
give  in  rescuing  a  passenger  from  a  danger  he  is  involved  in 
through  no  fault  of  his  own — for,  truly,  being  engaged  in  the 
execution  of  the  law  can  scarcely,  in  law,  be  regarded  as  a 
fault — the  Company  will  be  liable,  even  though  the  injury 
results  in  death ;  rather  than  that  they  should  escape  on 
account  of  the  severity  of  the  consequences  to  the  Company 
with  which  they  are  identified  through  these  omissions. 
If  this  be  so,  the  "instances"  do  not  prove  that  "there 
can  be  no  obligation ; "  and  the  matter  is  not  advanced 
beyond  the  more  general  considerations  into  which  we  have 
previously  entered. 

In  the  Judgment  of  Smith,  J.,  in  Pounder's  Case^  the 
reasons  for  the  decision  are  mainly  those  already  considered, 
though  possibly  not  stated  in  terms  so  crude  and  uncom- 
promising. There  is,  therefore,  nothing  to  be  gained  by  an 
analysis  of  his  Judgment  similarly  minute  with  that  used  in 
examining  that  of  Mathew,  J.  One  point,  however,  must 
be  noticed.  "  The  cases  put  in  argument,"  says  Smith,  J., 
"  of  the  Company  putting  a  known  lunatic,  or  a  known 
biting  dog,  or  a  known  leper,  or  a  man  known  to  be  drunk 
and  quarrelsome,  into  a  carriage  with  one  of  the  ordinary 
travelling  public,  have  no  bearing  upon  the  present  case, 
for  the  consequences  likely  to  arise  therefrom  would  be  well 
known  to  the  Company  when  they  contracted  to  carry  the 
passenger.  The  consequences  likely  to  arise  from  putting 
pitmen  to  travel  with  a  passenger,  at  the  time  of  the 
contract  believed  to  be  one  of  the  ordinary  travelling 
public,  would  not  be  that  the  pitmen  should  break  the  law 
and  assault  their  fellow  passenger.  This  is  the  difference 
between  the  cases."     This  passage  has  a  strong  likeness  to 


70  RIGHTS  OF   RAILWAY   PASSENGERS. 

an  old  scholastic  acquaintance,  commonly  known  by  his 
Latin  n^me,  fallacia  accidentis.  A  "  quarrelsome  person  " — 
it  is  assumed  that  he  must  not  of  necessity  add  drunkenness 
to  his  undesirable  qualities — let  us  call  him  rather  a  person 
bent  on  quarrelling — must  not  be  put  with  an  ordinary 
traveller;  but  if  the  essence  of  being  quarrelsome  is  joined 
with  the  accident  of  being  a  pitman  the  principle  is  saved. 
Yet  when  it  is  known  that  the  consequences  likely  to  arise 
from  putting  pitmen  to  travel  with  a  passenger  are  assault 
and  law-breaking,  it  is  assuredly  a  hard  saying  that  such 
passenger,  so  far  as  the  Railway  Company  goes,  must 
suffer  unsuccoured,  not  from  any  fault  in  him — the  man 
from  all  that  appears  was  peaceable  enough,  and  ordinary 
passenger  enough — but  from  an  antipathy  of  the  pitmen, 
which  would  have  been  effectless  had  not  the  Railway 
Company's  servants,  after  knowledge  of  its  active  existence, 
persisted  in  combining  the  dangerous  elements  which  apart 
were  quite  harmless. 

Therefore,  neither  on  general  grounds,  nor  on  the  special 
arguments  advanced  in  the  Judgments,  does  the  point 
insisted  on  by  the  Court  seem  to  be  established. 

But  there  is  another  view.  The  Judges  have  told  us  the 
principles  from  which  the  immunity  of  the  Defendants  are 
worked  out  are  not  **  new  principles."  If  so,  we  are  to 
draw  from  the  principles  of  the  Common  Law.  And  these 
are  the  cherished  possessions,  not  of  Englishmen  only,  but  of 
citizens  of  the  United  States,  and  Canada,  and  Australia, 
and  New  Zealand.  On  a  question  of  pure  principle,  the 
consensus  of  the  opinion  of  the  great  communities  governed 
by  the  Common  Law  as  evidence  of  what  that  Law  truly  is 
(and  no  Judge's  opinion  is  more  than  this),  would  outweigh 
any  departure  unsustained  by  the  most  cogent  reasoning 
and  policy.  A  cursory  glance  through  the  Reports  of  the 
American  States,  or  of  our  own  Colonies,  is  alone  required 
to  shew  how  absolutely  isolated  is  the  view  we  are  now 
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considering.  It  is  impossible  here  to  do  more  than  point 
to  the  overwhelming  unanimity  of  the  Judges  of  the  various 
States  of  the  American  Union  against  the  view  of  the  two 
English  Judges.  But  it  may  be  objected  —  American 
decisions  are  not  authority  here.  Probably  no  one  whose 
opinion  is  worth  the  asking  or  recording  ever  thought 
they  were,  that  is,  with  the  limitation  in  the  use  of  the 
word  authority  that  is  implied.  Probably,  too,  no  one 
whose  Judicial  utterances  are  worth  attention,  would  fail  to 
give  the  utmost  consideration  to  the  reasoning  of  American 
Judges  on  the  principles  of  the  Common  Law  unfettered  by 
legislative  differences.  At  least,  the  greatest  and  most 
vigorous  of  our  Judges,  past  and  present,  have  treated  the 
reasoning  of  American  lawyers  with  respect  that  is  almost 
deference.  In  the  House  of  Lords,  the  reasoning  of  American 
Judges  has,  on  more  than  one  occasion,  been  adopted  as 
the  ground  of  the  Resolutions  of  the  House.  Lord  Chief 
Justice  Cockbum  and  Lord  Blackburn,  amongst  former 
Judges,  Lord  Esher  and  Bowen,  L.J.,  amongst  Judges  that 
now  are,  may  be  instanced  as  "  authorities  "  of  the  very 
highest  rank,  habitually  testifying  to  the  value  of  the 
contributions  of  American  Judges  to  the  elucidation  of  the 
true  principles  of  the  Common  Law.  And  if,  on  the  other 
side,  there  are  any  who  refuse  to  carefully  consider  American 
decisions  on  such  points,  they  are  not  to  be  looked  for  in 
the  ranks  of  those  Judges  whose  opinions  are  the  weightiest 
and  held  in  most  respect.  After  this  proem,  let  us  call  our 
evidence.  The  rule  in  America  was  laid  down  by  Shipley, 
J.,  in  Flint  v.  Norwich  and  New  York  Transportation  Co. 
(34  Con.  554,  which  case  was  carried  to  the  Supreme  Court 
of  the  United  States  and  affirmed,  13  Wal.  3).  "The 
defendants  were  bound  to  exercise  the  utmost  vigilance  and 
caxe  in  maintaining  order  and  guarding  the  passengers 
against  violence  from  whatever  source  arising,  which  might 
reasonably  be  anticipated,  or  naturally  be  expected,  to  occur 
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in  view  of  all  the  circumstances,  and  of  the  number  and 
character  of  the  persons  on  board  *' ;  and  has  been  frequently 
approved  (Pittsburg  and  Connellsville  Railroad  Co.  v.  Pillow 
(1874),  76  Pa.  St.  510, 18  Am.  R.  424;  Putnam  v.  Broadway  and 
Seventh  Avenue  Railroad  Co.  (1873),  55  N.Y.  108,  at  p.  118 ; 
Holly  v.  Atalanta  St.  Railroad,  34  Am.  St.  R.  97). 

The  considerations  that  have  influenced  the  American 
Courts  in  asserting  this  liability  which  the  English  Court 
in  Pounder* s  Case  has  denied,  are  set  out  at  length  in  an 
admirable  judgment  of  Chalmers,  J.,  in  New  Orleans,  St. 
Louis  and  Chicago  Railroad  Co.  v.  Burke  (24  Am.  R.  689, 
1876). 

The  considerations  applicable  are  thus  stated :  "  The 
right,  and  consequently  the  duty,  of  the  officers  in  charge 
of  a  railroad  train  to  preserve  order  thereon,  and,  if 
necessary,  to  eject  therefrom  all  drunken,  riotous,  and 
disorderly  persons,  as  well  as  all  persons  violating  the 
reasonable  rule  and  regulations  of  the  Company,  has  been 
declared  and  vindicated  in  countless  cases,  both  in  this 
country  and  in  England.  Indeed,  we  are  not  aware  that  it 
has  ever  been  seriously  questioned  by  any  respectable  Court. 
It  was  said  by  the  Supreme  Court  of  Massachusetts,  in  a 
well-considered  case,  that  a  conductor  may  expel  from  the 
train  a  person  who,  by  reason  of  intoxication  or  otherwise, 
is  in  such  a  condition  as  to  render  it  reasonably  certain  that 
by  act  or  speech  he  will  become  oflensive  or  annoying  to 
other  passengers,  although  he  has  not  actually  committed 
any  act  of  offence  or  annoyance  (Vinton  v.  Middlesex  Rail- 
road, II  Allen  304). 

"  Now  for  what  purpose  is  this  power  intrusted  by  law  to 
the  officers  in  charge  of  a  train  ?  Partly,  doubtless,  for 
their  own  personal  protection  in  the  discharge  of  their 
duties.  Partly,  also,  for  the  protection  of  the  property  and 
interests  of  the  Company,  but  surely  not  less  for  the 
protection  likewise  of  the  passengers  who,  for   the   time 
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being,  are  under  their  care  and,  to  some  extent,  in  their 
custody.  If  a  railroad  conductor  in  charge  of  a  train  is 
assaulted  by  a  personal  enemy  on  some  private  grievance, 
he  may,  of  course,  defend  himself  like  any  other  man.  But 
he  may  do  more.  He  may  stop  the  train,  call  to  his  assist- 
ance all  his  fellow  employes  and  the  willing  passengers, 
and  eject  his  antagonist  from  the  train ;  and  this,  too, 
without  regard  to  the  merits  of  the  private  quarrel  between 
himself  and  his  enemy.  Why  is  this?  Because,  apart 
from  his  rights  as  a  man,  he  may  defend  his  official  position 
for  the  benefit  of  the  Company  and  of  the  passengers 
intrusted  to  his  care.  So  likewise  if  he  sees  one  passenger 
making  upon  another  an  assault,  unprovoked  at  the  time, 
be  may  command  the  peace,  and,  without  regard  to  the 
merits  of  the  quarrel,  compel  it,  if  necessary,  by  an  ejection 
of  the  unruly  party.  In  so  doing,  he  decides  nothing  as  to 
the  merits  of  the  quarrel,  and  will  no  more  be  liable  for  an 
honest  and  impartial  mistake  than  a  police  officer  would  be 
under  similar  circumstances.  He  merely  says,  in  effect : 
*  You  shall  not  fight  nor  quarrel  on  this  train.  By  virtue  of 
my  position,  and  by  the  duty  that  I  owe  to  the  other 
passengers,  I  command  the  peace,  and,  if  necessary,  I  will 
summon  the  power  of  my  train  to  enforce  it.'  Can  there 
be  any  doubt  of  his  authority  to  do  this  ?  Are  not  the  cases 
numerous  where  men  have  been  put  off  trains  for  being 
drunk  or  noisy  or  blasphemous  in  the  presence  of  lady 
passengers;  and  has  not  the  action  of  conductors  in  so 
doing  been  uniformly  sustained  by  the  Courts  ?  But  if  he 
may  do  this  voluntarily  at  his  option,  is  he  not  compelled  to 
do  it  when  requested  by  those  for  whose  benefit  the  power 
has  been  conferred  upon  him  ? 

"  Powers  and  duties  are  usually  reciprocal,  and  may  be  said 
to  be  uniformly  so  when  the  power  is  of  a  public,  official 
character  conferred  for  the  benefit  of  others.  The  failure 
or  refusal  of  the  official  to  exercise  such  a  power  in  a  proper 
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case  when  called  upon  by  those  for  whose  protection  he  has 
been  invested  with,  it  amounts  to  negligence  or  wilful  mis- 
conduct as  the  circumstances  of  the  case  may  indicate. 

"  If  two  or  three  burly  blackguards  boarding  the  train  of  the 
Defendant  railroad,  at  the  Louisiana  line,  should  ride  through 
the  State  insulting  and  beating  every  man,  woman,  and 
child  who  entered  the  cars,  can  there  be  any  doubt  of  the 
authority  or  duty  of  the  officers  in  charge,  to  use  their 
utmost  power  to  prevent  the  outrage  ?  Can  they,  disre- 
garding the  cries  of  the  passengers  for  help,  proceed  quietly 
with  their  accustomed  duties,  and  to  every  appeal  respond, 
'  It  is  none  of  our  business.  You  must  help  yourselves  ? ' 
Surely,  to  ask  these  questions  is  to  answer  them. 

"  We  conclude,  then,  that  the  undoubted  power  which  is 
vested  in  railroad  officials,  to  preserve  peace  and  good 
order  on  their  trains,  and,  if  necessary  for  this  purpose,  to 
eject  therefrom,  turbulent  and  disorderly  persons,  carries 
with  it  the  absolute  duty  to  exercise  the  power,  when  called 
upon  so  to  do,  in  a  proper  case,  by  the  other  passengers ; 
that  a  failyre  to  discharge  this  duty  stands,  to  some  extent, 
upon  the  same  footing  as  the  omission  to  perform  any  other 
official  duty,  and,  upon  the  maxim  respondeat  superior^ 
renders  the  Corporation  liable." 

As  is  the  American  law  so,  did  space  permit,  it  might  be 
shewn  is  the  Colonial. 

Neither  does  the  law  in  England  differ  in  those  points 
touched  on  in  the  extract,  and  not  previously  noticed.  That 
the  servants  of  a  Railway  Company  have  power,  and  also  a 
duty,  to  preserve  order,  is  clear  from  one  of  the  cases  cited 
in  Pounder's  Case — Jackson  v.  The  Metropolitan  R.  Co.  (3  App. 
Cas.  193).  That  where  there  is  a  power,  there  is  also  an 
absolute  duty  to  exercise  the  power  when  called  on  by 
those  entitled  to  the  benefit  of  its  exercise,  is  also  plain  (see 
Judgments  in  Julitis  v.  Lord  Bishop  of  Oxford^  5  App.  Cas. 
214,  particularly  per  Lord  Blackburn,  at   244).    Save  the 
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present,  there  is  not  a  case  where  the  duty  of  a  Railway 
Company  to  its  passengers,  is  not  stated  in  the  most  com- 
prehensive manner. 

Reverting  now  for  a  moment  to  a  point  glanced  at  in  the 
outset.     It  was  there  shewn  that  the  duty  of  a  Railway 
Company  to  its  passengers  exists  altogether  apart  from 
contract.*     But  assuming  the  authonties  do  not  establish 
this,   some  absurd   consequences   would  arise  under  The 
Regulation  of  Railways  Act,  1868,  sec.  22.     By  this,  every 
Railway  Company  is  to  maintain  communication  between 
passengers  and  the  servants  of  the  Company  in  charge  of  a 
train  travelling  more  than  twenty  miles  without  stopping. 
What   for,   if    not  to  summon  the    servants    in  matters 
extraordinary  and   of   emergency?     But   in   what    extra- 
ordinary   circumstances,     unless    in    cases    of    unlawful 
interferences  of  passengers  one  with  another  ?    Then,  by 
statute,  where  the  journey  is  uninterrupted  for  more  than 
twenty  miles,  a  duty  exists.     Suppose  the  journey  less  than 
twenty  miles,  but  the  communication  being  established,  the 
servants  are   summoned,   does  the  duty  remain?      Is  it 
dependent    on    summoning    by  the    statutory    means    of 
communication  ?     If  not,  are  not  the  servants  bound  to  do 
what    they    can,    whenever    summoned    to    protect  their 
passenger,  without  an  inquiry  why  he  is  assaulted,  aye,  and 
even  if  he  is  himself  the  actual  provoker  and  aggressor  and 
beginner  of  the  fray.     In  fact,  does  not  the  statute  merely 
recognise  the  duty  existing  at  Common  Law  and  prescribe 
greater  facilities  for  its  discharge  in  extraordinary  circum- 
stances?     It   is  noteworthy  that  in  terms,  at  any  rate,  it 
creates  no  duty  and  treats  the  duty  it  has  regard  to  as 
antecedently  existent.     But  suppose  it  does  create  the  duty, 
then  if  a  passenger  is  going  nineteen  miles  without  a  break 

•  A  study  of  Bttllcn  and  Leake  on  Pleadings  3rd  Edit.,  pp.  282-5,  may  re-inforce 
what  has  already  been  said  on  this  point. 
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in  the  journey,  the  servants  of  the  Company,  when  sum- 
moned to  rescue  an  assaulted  passenger,  may  with  impunity 
refuse ;  but  if  he  is  going  twenty-one  miles  the  Company  is 
bound. 

One  word  as  to  the  facts.     It  may  be  urged  that  the  case 
turned  on  the  "  peculiar  facts."     And  it  certainly  is  open 
to  say  on  the  facts  as  reported  that  the  plaintiff  was  the 
author  of  his   own   wrong.      Why    did    he    not   get   out 
of  the  carriage  ?      His  remaining  might  be  construed  as  an 
election  to  stand  the  risk  of  the  assault  he  apprehended. 
If  so,  the  facts  would  not  fix  the  Company  with  liability, 
for  if  the  plaintiff  had  used  ordinary  care  the  assaults  would 
not  have  happened.     The  answer  to  this,  however,  is  con- 
clusive— the  point  was  not  taken,  and  what  is  more,  could 
not  be  taken.     The  County  Court  Judge  found  there  was 
evidence     sufi&cient    to     charge    the    Defendants.       The 
Divisional  Court  decided  that,  on  the  facts  as  found,  no 
duty  in  law  was  raised.    The  case,  then,  must  be  considered 
on  the  basis  that  so  far  as  the  plaintiff  was  concerned,  he 
was  restrained  from  doing  more  than  he  did  by  force,  or 
fear,  or  circumstances.     Assuming  that  the  ambiguity  in 
the    facts  was  not  foreclosed  against  the  Defendants  the 
utmost  that  could  be  urged  was  that  the  case  must  go  for 
a  new  trial  to  clear  up  the  ambiguity.     So  far  from  raising 
this,  the   Divisional    Court's    decision  proceeded   on   the 
assumption  that  all  findings  of  fact  necessary  to  the  County 
Court  Judge's    decision  were   in    favour  of  the  plaintiff. 
This,  too,  concludes  another  point  that  has  been  raised  in 
palliation  of  the  decision,  whether  sufficient  notice  of  the 
particular  danger  to  the  passenger  was  given.  The  Judgment 
assumes  that  it  had,  but  subsequently  to  the  time  when,  in 
the  words  of   Mathew,  J.,  "  the  contract  of  carriage  was 
entered  into."     Moreover,  the  County  Court  Judge,  acting 
as  a  jury,  found  there  was  both  notice  of  the  danger  and  an 
opportunity  of  averting  it  in  **  removing  either  the  pitmen 
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or  the  plaintiff."  Again,  it  has  been  said  by  very  competent 
authority,  that  the  real  question  was  whether  any  reasonable 
means  existed  of  providing  then  and  there  against  the 
danger.  Had  the  Company  used  what  means  they  actually 
had  at  hand,  and  ineffectually,  this  question  might  have 
arisen.  But  the  ground  of  the  liability  was  plainly  not  the 
lack  of  reasonable  means  of  dealing  with  an  extraordinary 
occurrence,  but  the  refusal  to  use  the  means  which  they 
indisputably  had  to  prevent  an  injury  to  a  passenger  which 
they  foresaw.*  They  had  means;  they  refused  to  use 
them  ;  and  there  was  no  evidence  that  the  means  would 
not  have  been  amply  effectual.  The  question  suggested, 
then,  is  subsequent  to  any  that  can  possibly  arise  in  this 
case. 

We  are  accordingly  now  in  possession  of  a  sample  of 
the  "  something  modern,"  that  has  for  the  moment  super- 
seded Meeson  and  Welsby,  and  the  severely  accurate 
Judicial  methods  they  record. 

Certain  differences  between  then  and  now  may  be  noted. 
Putting  Law  altogether  aside,  the  Court  that  was  suc- 
cessively presided  over  by  Lord  Abinger,  C.B.,  and  Pollock, 
C.B.,  whose />tt/s««  were  Barons  Parke  and  Alderson  and 
Rolfe,  was  a  Court  so  rich  in  wide  and  varied  scholarship, 
and  almost  universal  accomplishments,  that  it  would  be, 
perhaps  not'impossible,  but  assuredly  difficult,  nowadays  to 
compose  a  Divisional  Court  that  could  in  any  point  hope  to 
compare  with  the  Court  just  named,  save  in  the  all  important 
respect  of  being  "  something  modern."  Those  great  Judges 
were  mostly,  too,  men  versed  in  the  affairs  of  the  world, 
courtly  and  experienced,  and  proved  by  honourable  and 
arduous  service  in  most  responsible  posts  of  practical  work 
before  they  undertook  the  most  honourable  and  responsible 

*  If  authority  is  needed  for  so  apparently  obvious  a  proposition,  it  may  be 
found  in  Pitt%hurgk,  6*^.,  R,  Co,  v.  Hinds  (1866),  53  Pa.  St.  512. 
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of  all — the  interpretation  of  our  laws  and  the  even-handed 
dispensing  of  Justice.  They  are  our  Papinians  and  Ulpians, 
and  English  Law  may  dare  the  comparison.  Their 
exceptional  endowments  by  nature  and  education  found 
appropriate  and  almost  inevitable  utterance  in  a  Judicial 
style  of  the  very  highest  literary  merit,  terse,  nervous,  and 
perspicuous.  There  are  no  traces  of  the  sloven  or  of  the 
dogmatist ;  moreover,  the  greatest  of  them*  had,  in  a  peculiar 
degree,  the  Judicial  faculty,  a  faculty  as  rare  as  precious, 
which,  if  not  inborn,  cannot  be  acquired,  and  whose 
counterfeit,  the  product  of  circumstance  merely,  will  break 
down  just  at  the  time  of  greatest  stress  : — 

"  Naturam  expellesfurcd  tamcn  usque  rccurret,'' 

When  these  high  qualities  of  the  scholar,  the  philosopher, 
the  man  of  affairs,  the  polished  and  urbane  gentleman, 
conjoined  with  the  practised  art  of  the  literary  man, 
were    applied    to    the  exposition   of  the   Common   Law, 

*  Baron  Bramwell,  charging  the  Grand  Jury  on  the  Home  Circuit,  at  the 
Spring  Assize  after  Lord  Wensleydale's  death,  said  : — **  No  greater  lawyer 
and  judge  ever  sat  on  the  Bench.    His  supremacy,  I  venture  to  say,  was 

acknowledged  by  his  brethren  and  the  Bar The  most  unknown 

and  friendless  person  he  listened  to  with  as  much  attention  as  to  the  most 
distinguished  Queen's  Counsel,  encouraged  him  to  say  what  he  had  to  say, 
and  commended  him  when  he  had  acquitted  himself  well."  In  the  Court  of 
Exchequer,  about  the  same  time,  Baron  Martin  said :  — "  He  "  (Lord  Wensley- 
dale)  **was  without  doubt  the  ablest  and  best  public  servant  I  have  been 
personally  acquainted  with  in  the  whole  course  of  my  life."  And  years  after 
his  death,  Blackburn,  J.,  in  delivering  a  Judgment  in  the  Exchequer  Chamber 
(Brinsmead  v.  Harrison^  L.R.  7  C.P.  at  554),  paused  to  speak  of  Baron  Parke 
as  "  probably  the  most  acute  and  accomplished  lawyer  this  country  ever  saw." 
Further  testimony  seems  superfluous,  but  a  very  modern  instance  may  be 
given.  When  the  House  of  Lords  was  considering  the  case  of  The  Bemina^  it 
was  mentioned  that  in  the  copy  of  Common  Bench  Reports  belonging  to 
Baron  Parke  there  was  a  query  against  the  case  of  Thorogood  v.  Bryan^  and 
this  seems  to  have  been  regarded  by  the  learned  Lords  as  of  not  inferior 
authority  to  the  decisions  of  certain  Courts.  See  13  App.  Cas.,  at  bottom  of 
p.  15. 
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their    possessors    recognised    that    they     were     dealing 
with    a    legal    system    built    up    by    men    as    wise    and 
accomplished  and   many  sided   as  themselves — by    Hale, 
by  Holt,   by  Mansfield,  and  by  Ellenborough ;   to  which 
Bacon  had  contributed  from  the  stores  of  his  teeming  and 
ingenious  mind,  and  which  Fortescue  had  proclaimed,  even 
in  its  infancy,  to  demand  the  devotion  of  at  least  '*  viginti 
annorum  lucubrationes."    They  saw  that  the  Common  Law 
was  built  up,  as  it  were,  like  a  coral  reef,  to  which  each 
generation  contributed  its  harmonious  fragment,  working 
out  the  common  plan  with  entire  abnegation  and  as  entire 
a  trust,  that  the  foundations  proved  by  time  were  the  sure 
basis  of  their  building.     To  ascertain  what  these  principles, 
the  foundation  of  our  Law,  certainly  were,  was  the  first  aim 
of  those  great  Judges,  and  to  secure  success,  they  grudged 
neither  time,  nor  labour,  nor  reference ;  and  when,  at  length, 
the  true  doctrine  of  the  Common  Law  was  manifested,  its 
application   became  the  work  of  a  logic,  irresistible  and 
impersonal,   which,  even  if  it  failed  to  do  justice  to  the 
individual,  established  a  principle  that  secured  the  certainty 
of  the  Law.     Now  it  seems  that  there  is  a  tendency  for 
Law  not  to  be  built  up  as  the  coral  reef,  but  to  break  forth 
rather  like  the   spontaneous  growths  in  a  tropic   soil  in 
tangled  confusion  and  opposition,  with  entire  uncertainty 
as  to  where  the  development   may  lead,  or,  indeed,  what 
may  be   its   character  ;    in  the   present   case,    moreover, 
apparently    without   even    an    examination    of  the   cases 
cited  in    the   Judgment    as    authorities    for    propositions 
which     they,     in    fact,     do     not    bear    out.       A    great 
Judge,  nay,   even   a    "pretty   considerable"  Judge,  may 
often  be,  as   Lord   Bramwell   says,    **  instinctively  right, 
without    at    the    moment    being    able    to    give    a    good 
reason   for   his   opinion."      There  are   plenty  of  cases  in 
the    Reports    where   Judgment    has    been    at    once    pro- 
nounced which  illustrate   this.      But   it    is   quite   another 
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thing  having,  hap-hazard  apparently,  lighted  on  a  con- 
clusion to  support  it  with  propositions  of  Law,  more 
numerous  probably  in  their  departure  from  what  has  been 
laid  down  of  old  time  than  could  be  gleaned  in  a  diligent 
search  through  the  sixteen  volumes  of  Meeson  and  Welsby, 
and  indubitably  advanced  under  cover  of  more  numerous 
illicit  processes  of  reasoning  than  could  be  extracted  by 
an  expert  from  the  whole  of  the  forty  years*  published 
Judicial  utterances  of  Baron  Parke. 

Thomas  Beven. 
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Divorce— Domicile. 
TN  Grange  v.  Grange  and  Amot,  L.R.  [1892]  P.  245,  a 
-■-  co-respondent,  after  entering  an  appearance  uncon- 
ditionally, filed  an  answer  alleging  that  his  domicile  was 
German,  that  the  adultery,  if  committed  at  all,  was 
committed  in  Germany,  and  that  the  citation  had  been 
served  on  him  in  the  United  States.  The  Court  held  that 
under  the  circumstances  he  was  entitled  to  be  dismissed 
from  the  suit. 

Compare  with  Goywor  V.  Gaynor,  31  L.J.  P.  &  M.  116, 
and  Wilson  v.  Wilson,  L.R.  2  P.  &  D.  353. 

WillB  and  SuooeBSion  on  Death. 

The  very  important  case  of  In  re  Grey's  Trusts,  Grey  v. 
Stamford,  to  which  we  referred  in  our  last  issue,  is  now 
fully  reported  in  L.R.  [1892]  3  Ch.,  p.  88. 

The  competency  of  a  foreign  Court  of  an  intestate's 
domicile  to  grant   administration,  which  will  be  followed 
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in  our  own  Courts,    was  recognised  in  In  the  Goods  of 
Spenceley,  L.R.  [1892]  P.  255. 

A  very  improbable  construction  of  Lord  Kingsdown's 
Act  (24  &  25  Vict.,  c.  114),  Sections  i  &  2,  was  contended  for 
in  the  recent  case  of  In  re  the  Goods  of  Keller,  61  LJ.  P.  39. 
The  deceased  was  a  subject  of  the  Grand  Duchy  of  Baden, 
domiciled  in  England  both  at  the  time  of  the  execution  of 
his  will  and  at  his  death.  He  made  a  will  in  the  form 
prescribed  by  German  Law,  but  not  in  proper  English 
form.  He  had  also  made  a  will  in  English  form,  which,  it 
was  contended,  referred  to  and  incorporated  the  German 
will.  The  President  held  that  Lord  Kingsdown's  Act  did 
not  apply  so  as  to  validate  the  German  will,  on  the  ground 
that  the  Testator  was  not  a  British  subject.  Note  and 
distinguish  In  the  Goods  of  Lord  Howden,  43  L.J.  Pr.  &  M.  26, 
and  In  the  Goods  of  Gaily,  L.R.  i  P.D.  438. 

John  M.  Cover. 


Soonomioal  Science  and  the  Civil  Service  of  India. 

The  well-known  Economist,  Mr.  H.  D.  Macleod,  whose 
various  works  on  Economical  Science  have,  on  different 
occasions,  been  noticed  in  these  pages,  sends  us,  for  our 
information,  a  copy  of  an  Address  which  he  has  lately 
sent  to  the  Civil  Service  Commissioners,  on  their  neglect  of 
Economics  as  part  of  the  training  of  Selected  Candidates  for 
the  Civil  Service  of  India. 

It  is  from  the  point  of  view,  which  Mr.  Macleod  has 
always  consistently  advocated,  that  Economics  must  be 
considered  as  a  Juridical  Science,  that  we  have  to  a  great 
extent  been  interested  in  his  works,  having  ourselves  long 
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been  persuaded  of  this  truth,  and  knowing  it  to  be  held  by 
distinguished  Continental  Jurists  and  Economists. 

From  this  point  of  view,  Mr.  Macleod  has  for  years  past 
urged  that  Economics  should  be  made  a  substantive  part 
of  the  training  for  the  Bar,  and  his  contention  was  so 
fully  admitted  by  such  high  authorities  as  Sir  James 
Stephen  and  Lord  Justice  Bowen,  that  they  both  supported 
the  claim. 

It  cannot  be  doubted  that  a  Science  which  has  such 
strong  grounds  for  being  made,  as  it  is  largely  on  the 
Continent,  a  part  of  the  ordinary  training  for  the  Legal 
Profession,  ought  also  to  form  a  large  and  important 
element  in  the  training  of  Selected  Candidates  for  the  Civil 
Service  of  India.  But  this,  unfortunately,  is  not  the  case, 
nor  does  it  appear  that  the  Civil  Service  Commissioners 
think  that  any  necessity  is  laid  upon  them  to  exercise  even 
ordinary  care  in  the  choice,  whether  of  the  works  to  be  studied 
by  the  Candidates,  or  of  the  Examiners  who  are  to  test  their 
knowledge  of  the  subject.  The  Commissioners,  indeed, 
disclaim  the  exercise  of  any  judgment  in  the  choice  of  the 
Examiners  whom  they,  appoint  in  this  branch,  and  the 
Examiners,  when  they  come  to  test  the  knowledge  of  the 
Candidates,  kindly  tell  them  that  they  are  not  bound  to 
**  believe  "  the  books  which  they  read. 

This  is,  no  doubt,  true,  but  it  is  true  also  of  any  books  on 
any  subject  which  may  be  offered  by  Candidates  out  of  the 
lists  of  works  ordered  or  recommended  for  their  study.  It 
is  perfectly  open  to  a  Candidate,  at  the  Universities  at  any 
rate,  to  write  a  Thesis  in  a  sense  diametrically  opposed  to 
the  known  received  views  on  a  subject  of  examination, 
provided  the  matter  be  handled  scientifically,  and  the 
opposition  case  be  supported  with  pertinent  arguments. 
But  this  fact  affords  no  excuse,  as  far  as  we  can  see,  for 
action  such  as  that  which  is  openly  admitted  by  the  Civil 
Service  Commissioners  in  the  matter  of  Economics.     The 
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case  is  peculiarly  grave,  because  the  old  Text-books  prac- 
tically require  to  be  turned  inside  out,  as  it  were,  and  the 
subject  demands  to  be  treated  afresh  ab  ovo  usque  ad  mala. 
Such,  at  least,  is  the  case  urged,  and  very  strongly  urged, 
by  Mr.  Macleod.  It  is  one  thing  to  read  such  writers  as 
Adam  Smith,  and  Mill,  and  Ricardo,  and  then  to  compare 
their  treatment  of  the  subject  with  the  strictly  Legal  and 
Philosophical  treatment  given  to  it  by  Mr.  Macleod,  and  it 
is  another  thing  to  have  nothing  but  old  and  long  exploded 
systems  set  before  a  student,  with  the  knowledge  that  he 
will  be  examined  in  them,  and  in  them  alone,  and  that 
acquaintance  with  more  modern  and  truer  systems  will 
avail  nothing,  on  the  consolatory  theory  that  the  student  is 
not  bound  to  believe  the  books  which  he  reads  for  examina- 
tion. This  does  not  seem  to  us  a  fair  method  to  pursue* 
whether  as  regards  Examiners  or  Examinees,  especially  when 
we  consider  the  magnitude  of  the  interests  to  be  entrusted 
to  the  Selected  Candidates  when  they  enter  upon  their 
task  of  administration  in  the  Indian  Empire. 

^*  ** 

The  Imperial  Institute  and  the  Laws  and  Constitutions  of 
British  and  Foreign  Colonies. 

It  appears  to  us  on  considering  the  programme  which 
the  Imperial  Institute  sets  before  it,  that  one  point  of  no 
slight  importance  has  been  overlooked,  but  it  is  fortunately 
an  omission  which  may  very  easily  be  repaired. 

It  is  a  very  good  thing  to  collect  samples  of  the  products 
and  industries  of  the  numerous  Colonies  and  Dependencies 
of  the  United  Kingdom,  but  it  would  be  a  still  better  thing 
to  let  us  know  the  Laws  and  Constitutions  under  which  our 
fellow-countrymen  in  these  Colonies  and  Dependencies  are 
living.  Now  there  is  no  little  difficulty  in  obtaining  that 
knowledge  in  some  cases,  and  the  reason  is  not  far  to  seek. 
When,  for  instance,  we  have  endeavoured  to  obtain  copies 
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of  a  particular  Act,  say  of  the  Indian  Government,  we  have 
found  that  we  could  not  get  it  at  all  in  this  country,  but 
must  order  it  from  India,  and  then  wait  and  see  whether 
we  should  be  able  to  get  it  after  all. 

This  strikes  us  as  a  misfortune  alike  for  this  country  and 
for  the  Colonies.     No  doubt  the  statement  made  by  the 
ordinary  agents  for  such  special  publications  is  a  perfectly 
true  statement  as  far  as  it  goes,  viz.,  that  there  is  not  a 
sufficient  demand  to  make  it  worth  their  while  to  keep  Indian 
and  Colonial  Acts  in  store.     But  that  is  only  a  strengthening 
of  our  own  argument  that  an  organisation  like  that  of  the 
Imperial  Institute  ought  to  have  a  full  collection  of  such 
documents,  carefully  kept  up  to  date.     And   another  not 
less  important  feature  of  its  Library  should  be  an  equally 
full  collection  of  the  Laws  and  Constitutions  of  the  Colonies 
and  Dependencies  of  Foreign  Countries,  which  in  so  many 
cases  closely  border  upon  our  own.      France,  Germany, 
Holland,  Italy,  Portugal,  Spain,  all  have  Colonial  interests 
which  the  most  recent  events  shew  to  be  inextricably  inter- 
twined with  our  own.     Again,  the  LaWs  and  Constitutions  of 
the  Congo  State,  and  of  the  South  African  States  of  Dutch 
origin  are  full  of  importance  for  us.     We  do  not  say  that 
the  ordinary  Emigrant,  or  even  the  ordinary  Colonist,  thinks 
of  these  things,  but  one  of  the  objects  of  the   Imperial 
Institute  surely  is  to  try  and  make  men  think,  and  great  as 
no  doubt  will  be  the  value  of  the  Commercial  collections 
of  that  body,  the  value  of  the  Institute  as  an  intellectual 
centre  of  information  will  be  greatly  increased  if  it  places 
in  its  Library  collections  of  the  Laws  and  Constitutions 
not  only  of  our  Colonies  and  Dependencies,  but  also  of 
Foreign  States  and  Colonies,  whose  interests,  as  we  have 
said,  are  frequently  very  closely  bound  up  with  our  own. 
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A  Treatise  on  the  Construction  and  Effect  of  Statute  Law, 
With  Appendices^  S'C.  By  Henry  Hardcastle,  of  the  Inner 
Temple,  Barrister-at-Law.  Second  Edition,  revised  and 
enlarged  by  William  Feilden  Craies,  M.A.,  of  the  Inner 
Temple  and  Western  Circuit,  Barrister-at-Law.  Stevens  and 
Haynes.     1892. 

A  Law  book,  and,  in  like  manner,  a  book  on  medicine,  is  not 
justly  subject  to  the  same  laws  of  criticism  as  are  applied  to 
ordinary  literary  eflforts.  In  kind,  though  very  different  in 
d^ee.  Law  books  may  be  said  to  approximate  to  the  beautiful 
pictures  commending  Pears*  soap  to  our  notice.  There  are,  no 
doubt,  epoch-making  books  amongst  Law  books ;  and  Law  is 
concerned  with  problems  than  which  none  can  call  for  the 
exercise  of  higher  faculties,  while  it  is  of  more  absorbing 
importance  than  most  Literary  topics.  But  what  strikes  us 
forcibly  is  that  very  much  Law  work  is  done,  in  essentials,  on  the 
principles  of  the  tradesman  and  not  on  those  of  the  man  of 
science.  For  example,  take  Registration  Law.  Three  con- 
ceivable reasons  might  induce  a  man  to  select  such  a  subject  as 
the  topic  of  a  treatise.  He  might  possibly  do  so  with  regard  to 
the  national  demand  for  Revising  Barristers,  and  hope  by  the 
merits  of  his  treatise  to  appeal  to  the  open  mind  of  some  Judge 
going  his  circuit.  He  might  be  too  sanguine,  and  very  likely 
would  be  disappointed,  still  he  would  have  his  object  and  that 
neither  literary  nor  legal.  Or  he  might,  having  already  appealed 
to  that  open  mind  on  some  other  score,  be  unduly  anxious  to 
master  the  chaotic  mass  called  Registration  Law.  In  that 
case  his  conscience,  and  neither  his  legal  nor  his  literary 
instincts  would  set  him  to  work.  Or,  thirdly,  he  might,  through 
sheer  lack  of  imagination,  pitch  upon  Registration  Law  as  a 
suitable  subject  whereon  to  display  his  lawyer-like  capacities. 
Now,  in  none  of  these  three  cases  does  appropriateness  of 
person  or  appropriateness  of  subject  enter  into  consideration  as 
the  leading  feature  of  this  enterprise.  It  will  thus  be  seen  that 
in  revievring  a  Law  book  the  test  applicable  is  not  that 
fulness    of   the    subject   and  that   love    for  it  which  are  the 
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inducement  to  the  writing  of  most  good  books,  but  rather 
the  performance  of  a  piece  of  intellectual  athleticism  in  a 
satisfactory  manner.  In  the  field  of  Law,  therefore,  a 
treatise  that  shews  anything  of  the  mind  and  the  inner 
life  of  the  writer  is  a  rarity,  and  precious  as  it  is  rare. 
The  present  edition  of  the  book  that  is  before  us  is  one  that 
does  not  come  within  any  of  the  categories  we  have  indicated 
in  our  illustration  from  the  journeyman  work  on  Registration 
Law.  Mr.  Hardcastle*s  volume  is  highly  fortunate  in  its  editor 
— more  fortunate,  perhaps,  than  Mr.  Craies  is  in  the  materials 
which  he  originally  had  to  work  on. 

The  first  edition  of  Hardcastle  on  Statute  Law  is,  so  far  as  we 
are  aware,  very  little  known.  Published  some  thirteen  years  ago 
its  ill  fortune  waS  to  be  largely  jostled  out  of  sight  by  the  treatises 
of  Maxwell  and  Wilberforce  on  the  same  subject ;  the  one  pub- 
lished about  four  years  before — the  other  three  years  after  the 
appearance  of  Mr.  Hardcastle's  book  ;  and  this,  notwithstanding 
some  marked  and  distinctive  merits  in  his  work.  Circumstance 
rather  than  demerit  must  account  for  Mr.  Hardcastle's  com- 
parative missing  of  his  mark.  But  time  is  apt  to  take  its 
revenge,  and  to  some  extent  Mr.  Hardcastle  is  now  in  a  fair 
way  to  take  his.  In  bringing  out  a  second  edition  Mr. 
Hardcastle  has  had  a  slice  of  luck  that  may  serve  to 
place  Craies*s  Edition  of  Hardcastle  on  Statutes  far  above  its 
erstwhile  successful  rivals  in  Professional  esteem.  Excepting 
Lord  Thring,  Sir  Courtenay  Ilbert,  Mr.  Justice  Wright,  and 
possibly  some  one  or  two  other  draftsmen  of  fame,  whose  services, 
however,  were  absolutely  not  available  for  the  editing  of  a  book, 
it  would  have  been  difl&cult  to  pitch  on  an  editor  with  anything 
like  the  qualifications  Mr.  Craies  brings  to  the  work  to  which 
he  has  here  put  his  hand.  An  Oxford  man  of  some  distinction, 
he  is  well  known  to  have  made  drafting  in  ver}'  various 
directions  a  special  study  for  some  years  past.  Moreover,  his 
general  attainments  as  a  lawyer  have  been  gained  and  proved 
by  exceptional  and  unsurpassed  opportunities  of  practice.  The 
learning  of  indictments  is  as  familiar  to  Mr.  Craies  as  the 
drafting  of  those  more  complicated  documents  which  men  of 
his  class  of  mind  more  readily  turn  to  in  preference  to  Criminal 
matters.  Besides,  it  is  an  open  secret  that  he  has  been  engaged 
in  the  production  of  some  of  the  most  arduous  and  important 
specimens  of  Bill  drafting  of  recent  years.  With  a  knowledge 
of  his  pre-eminent   qualification  for  the  work,  we  feel  some 
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amount  of  regret  that  Mr.  Craies  did  not  prefer  writing  a  Treatise 
of  his  own  to  working  up  the  materials  of  an  earlier  author. 
His  freedom  would  have  been  greater  ;  perhaps,  too,  the  scope 
of  his  work  would  have  been  wider.  But  very  likely  there  are 
reasons  for  the  course  adopted  ;  and  though  we  do  not  doubt 
that  a  Treatise  from  the  pen  of  Mr.  Craies  would  have  been 
even  better  than  what  he  has  here  given  us,  yet  what  we  have 
got  is  so  much  better  than  any  previous  performance  in  the 
same  line  that  we  must  not  allow  our  speculations  on  what 
might  have  been  to  prevent  our  doing  justice  to  what  we  have 
got.  To  call  the  book  before  us  Hardcastle  on  Statutes  is  a  little 
unjust  to  Mr.  Craies.  There  would  have  been  precedents,  we 
believe,  which  have  been  taken  advantage  of  with  a  justification 
far  less  abundant  than  in  the  present  case,  for  calling  the  book — 
Crates  on  Statutes — founded  on  Hardcastle,  If  we  were  in  Mr. 
Hardcastle*s  position  we  might  have  preferred  the  latter 
nomenclature  ;  if  we  were  in  the  position  of  Mr.  Craies,  we 
should  probably,  like  Mr.  Craies,  have  adopted  the  former. 

In  order  to  shew  approximately  what  Mr.  Craies  has  done  it 
is  necessar)'  to  institute  some  sort  of  a  comparison  between  his 
work  and  that  of  Mr.  Hardcastle.  In  the  edition  of  1879 
there  are  342  pages ;  in  the  book  we  are  reviewing  there  are 
659  pages.  Thus,  in  mere  bulk  of  matter,  if  every  word  Mr. 
Hardcastle  wrote  were  retained  by  Mr.  Craies,  Mr.  Craies  has 
about  equal  title  to  the  authorship  with  the  original  author. 
But  a  very  slight  examination  will  shew  that  the  contributions  of 
Mr.  Craies  are  much  greater  even  than  a  statistical  com- 
parison shews.  For  example,  taking  the  book  absolutely  at 
haphazard,  we  lind  it  opens  at  Part  III.,  Penal  Statutes; 
p.  472  of  the  new  edition — p.  248  of  the  original  work.  In 
the  original  work  there  is  a  dry  extract  or  two  on  the  subject  of 
what  is  a  penal  statute,  flung  disconnectedly  at  the  reader  without 
even  the  pretence  of  symmetrical,  much  less  of  scientific,  arrange- 
ment. Turning  from  this  to  the  treatment  of  the  same  subject 
by  Mr.  Craies,  we  change  at  once  to  the  region  of  scientific  and 
orderly  treatment  of  Law.  This  is  what  Mr.  Hardcastle  says : 
**  Any  statute  by  which  a  penalty  of  any  kind  is  imposed  for 
doing  or  neglecting  to  do  some  specified  act,  may  be  called  a 
penal  statute.  In  some  cases,  however,  the  question  has  been 
raised  as  to  whether  a  statute  should  be  considered  a  penal 
statute  or  not."  Then  follows  the  best  part  of  a  page  of  clip- 
pings unassisted,  or  it  may  be,  unretarded,  by  comment.     The 
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opening  of  the  very  same  chapter  at  the  hands  of  Mr.  Craies 
runs  thus : — •*  The  term  *  penal  statute,*  if  employed  without 
qualification,  is  ambiguous."  Then  follows  an  examination  of 
the  source  of  possible  ambiguity,  and  a  division  of  penal  statutes 
into— 

(i.)    Acts  enforceable  by  Criminal  remedies. 

(2.)    Acts  enforceable  by  Civil  remedies,  by  way  of  damages. 

(3.)  Acts  enforceable  by  Civil  remedies,  in  the  form  of 
penalties. 

The  third  class  is  again  subdivided  into — 

(a.)    Actions  by  the  Attorney-General  or  a  public  official. 

{b,)    Actions  by  common  informers. 

(c.)    Actions  by  persons  aggrieved. 

The  difference  here  is  even  less  in  amount  than  it  is  in 
quality.  These  headings  are  then  treated  in  order,  in  the  best 
style  of  Mr.  Craies ;  and  it  is  not  till  we  come  to  page  476  that 
we  are  brought  up  by  what  we  instinctively  feel  is  a  clipping 
belonging  to  the  original  form  of  the  book.  Even  this,  however, 
is  toned  down  and  corrected  by  a  reference  to  Hobbs  v.  Hudson, 
1890,  25  Q.B.D.  232.  Upon  this  there  follow  three 
lines  remodelled  from  the  original,  then  some  more  of  Mr. 
Craies  ;  and  when  we  once  more  get  back  to  the  original,  it  is 
not  pure  original,  but  original  amended.  Our  conclusion,  on  a 
comparison  of  the  whole  of  this  chapter  with  the  first  edition, 
is  that  if  Mr.  Craies  had  published  it  as  an  essay  of  his  own, 
and  without  acknowledgment,  the  probabilities  of  a  detection  of 
any  piracy  would  have  been  infinitesimal. 

But  to  continue  our  comparison  in  another  part  of  the  book, 
a  very  important  chapter  is  that  on  the  Interpretation  of  Words; 
in  the  new  edition  this  includes  from  p.  172  to  p.  209 ;  in  the 
original,  the  corresponding  chapter  begins  on  p.  73,  and  ends 
on  p.  90.  All  that  appears  between  pp.  172  and  180  of  the 
new  edition  is  the  work  of  Mr.  Craies.  We  have  not  space  to 
make  extracts  for  purposes  of  comparison  between  the  passages 
from  the  old  and  the  new  edition  respectively  which  follow. 
The  ground- work  may  be  Mr.  Hardcastle's,  but  the  particular 
form  now  given  to  the  Treatise  is  the  work  of  Mr.  Craies.  This 
is  very  noticeable  on  the  self-same  page  we  have  just  referred 
to.  Mr.  Hardcastle  had  quoted  foiu:  lines  of  the  Judgment  of 
Bramwell,  B.,  in  re  Barker,  7  H.  and  N.  117.  Mr.  Craies  quotes 
from  the  more  accessible  L.J.  report,  and  compresses  the 
quotation  into  little  more  than  two  lines  of  his  book,  still  using 
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the  ipsissima  verba  of  Bramwell,  B.  The  quantity  of  the 
additions  made  is,  however,  of  little  importance,  compared  with 
the  quality  of  the  new  matter.  The  reputation  of  Mr.  Craies 
raised  a  strong  presumption  that  his  treatment  would  be  of  a 
high  d^ree  of  merit.  The  thoroughness  of  his  work  cannot  be 
better  tested,  and  there  can  be  no  more  severe  test,  than 
by  looking  through  the  Appendix  of  words  used  in  statutes, 
which  have  been  judicially  or  statutably  explained.  This 
is  the  expansion  of  a  feature  of  novelty  and  value  in  the 
original  work,  but  the  material  which  is  now  collected  in  the 
book  is  of  an  amount  and  value  nowhere  else  approached,  to 
our  knowledge.  The  labour  involved  in  the  production  of  this 
Appendix  must  have  been  very  great,  but  the  value  of  it  to  the 
practitioner  will  be  even  greater. 

Still,  while  highly  commending  the  new  edition,  we  must  not 
refrain  from  noting  at  least  one  considerable  omission.  There  is  a 
certain  case  of  Taylor  v.  Melthatn  Local  Board,  47  L.J.  C.P.  12, 
followed  in  Kay  v.  Atherton  Local  Board,  42  J. P.  792,  which  is  a 
very  bite  noire  to  us.  There  Grove  and  Denman,  JJ.,  held  that 
where  a  Local  Board,  under  the  Public  Health  Act,  1848,  were 
sued  as  surveyors  of  highways,  they  were  precluded  from 
taking  advantage  of  the  notice  of  action  section  in  the  Highway 
Act,  and  had  to  resort  to  the  less  liberal  section  in  the  Public 
Health  Act,  because  in  eflfect  the  later  general  section  repealed 
the  earlier  special  one.  In  Burton  v.  Corporation  of  Salford, 
n  Q.B.D.  286,  Cave,  J.,  refused  to  follow  this  strange  decision, 
which  has  been  widely  viewed  with  disapprobation.  When  we 
turned  then  to  the  Table  of  Cases  in  the  edition  before  us,  we 
were  surprised  to  find  that  Mr.  Craies  had  not  noticed  our  aversion 
— very  probably  he  was  of  opinion,  and  with  good  ground,  that 
the  case  was  beneath  notice.  Still  he  was  editing  a  book  to 
which  practitioners  troubled  by  the  stubborn  eccentricity  of 
the  case  would  go  for  solace  or  guidance.  Turning  then  to  the 
Index  under  Maxims,  we  found  **  Generalia  specialibus  non 
derogatUy'  and  at  p.  357  a  quotation  from  Lord  Selborne's 
opinion  in  Seward  v.  Vera  Cruz,  10  App.  Cas.  59,  at  p.  68, 
utterly  subversive  of  our  enemy's  position,  yet  still  no  reference 
to  him  whatever.  We  also  failed  to  find  any  reference  to  Lord 
Blackburn's  kindred  distinction  in  Gamett  v.  Bradley,  3  App. 
Cas.  950,  at  pp.  968-969,  between  legislation  for  the  benefit  of 
a  limited  class  and  a  subsequent  apparently  contrary  legisla- 
tion with  an  eye  to  the  community  at  large.      The  reasoning  is 
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admirable,  the  subject  important,  and  we  think  Mr.  Craies 
should  have  noticed  it  specially.  There  are  one  or  two  curious 
printer's  slips :  for  instance,  Professor  Gneist,  by  a  species  of 
cap,  dem.,  becomes  "  G.  Neist." 

Per  contra,  we  find  indications  of  a  scholarly  habit  and  breadth 
of  culture  getting  every  day  rarer  amongst  lawyers.  Indeed,  in 
one  instance  we  came  across  a  quotation  from  a  Greek  poet,  in 
illustration  of  the  liability  under  the  Employers*  Liability  Act. 
Of  course,  with  the  special  Professional  experience  of  Mr.  Craies, 
references  to  Parliamentary  Papers  and  the  publications  of  the 
Record  Commission  are,  as  might  have  been  expected,  pretty 
frequent;  but  what  has  greatly  pleased  us  is  the  liberal  and 
judicious  reference  he  makes  to  the  principal  American  jurists — 
citations  from  whom,  though  still  deprecated  by  some  possibly 
ultra-conservative  minds  even  in  high  places,  are  destined  with 
a  not  far  distant  posterity  to  be  regarded  with  a  respect  not  less 
than  that  accorded  to  the  utterances  of  our  own  most  renowned 
lawyers.  The  topics  suggested  by  a  perusal  of  the  work  of 
Mr.  Craies  are  far  from  being  exhausted,  but  at  the  present 
moment  we  cannot  pursue  the  attractive  subject  further. 

We  may,  however,  broadly  affirm  from  our  examination  of  the 
work  that  there  is  no  point  likely  to  arise  on  the  construction 
of  statutes  which  may  not  readily  be  solved  by  an  intelligent 
application  to  the  volume  edited  by  Mr.  Craies  ;  and  that  in  the 
case  of  each  topic  he  has  touched  upon,  he  has  not  left  it  till  he  has 
brought  to  bear  on  its  full  elucidation  an  amoimt  of  learning  and 
acuteness,  as  well  of  patient  and  unobtrusive  labour,  largely  in 
excess  of  that  at  the  disposal  of  any,  at  any  rate,  of  his  English 
predecessors. 

Whether  tested  as  a  full  collection  of  the  learning  on  the 
subject,  or  as  a  perspicuous  presentation  of  it,  the  book,  in  our 
opinion,  is  entitled  to  far  higher  rank  than  any  other  Treatise  on 
the  subject  in  the  English  lawyer's  library.  It  is  full,  accurate, 
learned,  clear,  and  suggestive  ;  it  is,  in  short,  an  admirable  book, 
admirably  suited  for  the  use  both  of  the  practitioner  and  of  the 
student ;  for  him  who  wants  a  case  to  support  a  principle ;  and 
for  him  who  wants  the  principle  on  which  the  cases  hang. 
The  book  on  the  Construction  of  Statutes  has,  in  our  opinion, 
yet  to  be  written  which  will  in  any  way  compete  with  the 
present  edition  by  Mr.  Craies  of  HardcastU  on  Statutes, 
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I.— THE   PROPOSED   ABOLITION   OF   TRIAL  BY 
JURY  IN  BENGAL. 

rriHE  important  news,  which  has  lately  reached  us,  as  to 
-*-  the  threatened  abolition  of  Trial  by  Jury  in  Bengal, 
and  the  opposition  which  it  has  provoked,  more  especially 
from  the  Native  Community,,  has  induced  me,  in  my 
promised  contribution  to  the  Law  Magazine  and  Review^ 
to  take  a  somewhat  different  course  from  that  which  I  at 
first  proposed. 

I  cannot  say  that  I  am  much  surprised  either  at  the 
action  of  the  Government  on  the  one  hand,  or  at  the 
resistance  it  has  met  with  on  the  other. 

For  many  years  before  I  left  Calcutta  it  had  been  a 
matter  of  regret  to  the  Judges  of  the  High  Court,  that  the 
Jury  system  in  Bengal,  especially  in  certain  districts,  and  in 
certain  classes  of  crime,  had  not  been  a  greater  success. 
We  were  more  than  once  consulted  by  the  Government  as 
to  the  propriety  of  extending  the  system ;  and  I  think  we 
were  constrained  on  each  occasion,  much  against  the 
inclination  of  some  of  us,  to  advise  against  the  extension. 

I  feel  that  it  would  be  presumption  in  me,  having  seen 
nothing  of  the  working  of  the  system  for  several  years,  to 
express  my  own  opinion  upon  the  question.  I  observe, 
however,  that  the  High  Court  Judges  are  by  no  means 
unanimous  in  favour  of  the  Government  view;  and  that 
the  Bar,  who  have  a  large  experience  of  the  system  in  the 
Mofussil  Courts,  are  strongly  opposed  to  its  abolition. 
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But  whether  the  Government  are  right  or  wrong,  it 
certainly  seems  much  to  be  regretted,  that  in  a  matter 
of  this  kind,  which  essentially  concerns  the  people,  no 
reference  appears  to  have  been  made  to  any  of  those 
influential  bodies,  which  are  generally  and  justly 
considered  as  representing  public  opinion  in  Bengal. 
The  Bar  were  not  consulted,  (not  even  the  Law 
Ofiicers  of  the  Crown),  nor  the  British  Indian  Association, 
nor  the  Chamber  of  Commerce,  nor  indeed  any  other 
authorities,  as  far  as  I  can  learn,  except  certain  Civilian 
officials,  and  the  High  Court  Judges,  who,  as  I  said  before, 
seem  a  good  deal  divided  in  opinion. 

There  is  no  doubt  that  in  a  certain  class  of  cases,  as  for 
instance,  murder,  offences  against  the  public  peace,  and  some 
others,  Native  Juries  are  very  frequently  unwilling  to  convict. 
Their  feelings  and  prejudices,  and  sometimes  influences  from 
without,  too  often  prevail  against  their  better  judgment.  But 
in  a  large  proportion  of  those  cases  their  errors  are  corrected 
by  the  High  Court,  who,  if  the  Sessions  Judge  disagrees 
with  the  Jury,  have  power  to  try  the  case  themselves. 

Of  course  Juries  in  India  make  mistakes;  and  so  they  do 
in  England ;  but  the  question  which  I  think  the  Govern- 
ment have  not  sufficiently  considered  is  this.  Do  the 
Sessions  Judges  make  no  mistakes  when  they  try  questions 
without  a  jury  ?  We  must  remember  that  a  Sessions  Judge, 
especially  in  the  early  part  of  his  career,  is  not  always  con- 
versant with  the  ways  and  habits  of  the  people ;  and  the 
natives  consider,  not  without  reason,  that  a  Jury  of  their 
own  countrymen  are  more  likely  to  see  through  the 
mendacity  of  a  native  witness,  or  the  craft  of  a  native 
policeman,  than  any  English  Judge  or  magistrate,  however 
well  intentioned  he  may  be. 

But  this  brings  us  to  what,  in  my  humble  opinion,  is  the 
true  reason  why  the  Indian  Government  are  so  anxious 
to  abolish  Trial  by  Jury. 
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Juries  may  make  mistakes  ;  Judges  without  a  Jury  may 
make  mistakes.  But  those  made  by  Juries  are  generally  in 
favour  of  the  prisoner ;  whilst  those  made  by  Judges  are 
most  often  against  him. 

Now,  Executive  officers  are  anxious  to  obtain  convictions; 
and  the  Government,  I  think,  are  apt  to  bear  too  strongly 
in  that  direction.  Strange  as  it  may  appear  to  my 
English  readers,  there  is  no  concealing  the  fact,  that  the 
administration  of  Criminal  Justice  in  the  Indian  Mofussil 
is  conducted  in  an  entirely  different  spirit  from  that  which 
we  approve  in  England. 

The  Government  press  for  convictions.  They  wish  to 
present  the  efficiency  of  their  Courts  and  their  Criminal 
administration  generally,  in  the  most  favourable  light,  so 
as  to  satisfy  the  authorities  at  Simla  and  at  the  India 
Office;  and  unless  their  returns  shew  a  large  proportion 
of  convictions,  they  consider  it  a  reflection  upon  the 
efficiency  of  the  service. 

The  consequence  is,  that  there  is  an  almost  unavoidable 
pressure  (an  unwholesome  pressure,  as  it  seems  to  me) 
constantly  put  upon  the  Sessions  Judges. 

A  Judge  who  can  shew  a  large  record  of  convictions  is 
considered  a  strong  man.  Another  Judge,  who  may  be  far 
better  than  the  first,  and  more  painstaking,  but  with  a 
much  poorer  record  of  convictions,  is  a  weak  man.  And 
yet,  in  point  of  fact,  having  regard  to  the  pressure  put  upon 
these  officers  by  the  Police  on  the  one  hand,  and  the  Govern- 
ment on  the  other,  it  often  requires  more  courage  and  much 
higher  Judicial  qualities  to  acquit  a  prisoner  than  to 
convict  him. 

Perhaps  some  of  my  readers  may  say  here,  "  What  has 
this  to  do  with  the  Jury  question  ?  "  My  good  sirs,  it  has 
everything  to  do  with  it.  The  more  your  Courts  of  Justice 
are  subjected  to  influences  of  that  kind,  the  more  necessary 
it  is  for  the  people  to  have  the  protection  of  a  Jury. 
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It  is  now  some  thirty  years  ago  since  the  Parlia- 
ment of  the  United  Kingdom  conferred  upon  India  that 
great  safeguard  against  injustice,  which  our  forefathers  at 
Runnymede  had  centuries  before  secured  for  the  English 
nation.  And  this  safeguard  was,  thirty  years  ago,  and 
is  now,  infinitely  more  required  in  India  than  in  England. 

In  England  we  have  many  safeguards.  We  have  trained 
and  experienced  Judges  ;  a  fearless  and  independent  Bar ; 
an  excellent  Police,  who  are  never  allowed  to  encroach 
upon  the  province  of  the  Judge ;  a  strong  public  opinion ;  a 
vigilant  Press  ;  and,  above  all,  that  just  and  merciful  con- 
sideration for  the  accused,  which  ensures  him  a  fair  trial  at  the 
hand  of  the  Judge,  however  poor  and  friendless  he  may  be. 

How  few  of  these  safeguards  do  we  find  in  the  Indian 
Mofussil !    Too  often,  not  a  single  one. 

I  have  no  wish  whatever  to  disparage  the  merits  of  our 
Sessions  Judges;  far  from  it.  It  has  always  been  a  marvel 
to  me,  considering  how  few  advantages  they  have  in  the 
way  of  training  and  Legal  education,  what  admirable 
officers  many  of  them  become,  when  they  are  emancipated 
from  Government  influence. 

Nor  do  I  wish  to  disparage  the  Pleaders  who  attend  the 
Mofussil  Courts.  But  taking  the  Judges  and  Pleaders  at 
their  best,  so  far  as  the  people  are  concerned,  they  can  have 
nothing  like  the  safeguards  that  we  have  in  England.  Can 
we  be  surprised  if,  under  these  circumstances,  the  Indian 
public  should  feel  aggrieved,  and  testify  their  indignation 
pretty  strongly,  when,  without  any  reference  to  them,  with- 
out giving  them  any  opportunity  of  stating  their  wishes  or 
objections,  they  are  suddenly  deprived,  in  a  very  important 
class  of  cases,  of  a  right  which  they  had  dearly  prized,  and 
looked  forward  to  as  an  ever-increasing  protection  against 
injustice  ? 

If  the  Government  of  India  really  desire  to  improve  their 
administration    of    Criminal   Justice,   and  to   deserve  the 
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respect  and  gratitude  of  the  people,  I  hope  I  may  be 
allowed  to  say  that  there  are  Legal  and  Administrative 
questions  infinitely  more  pressing  for  a  solution,  than  the 
abolition  of  Trial  by  Jury. 

I.  In  the  first  place,  I  would  say,  improve  the  Police. 
The  Native  Policeman  is  a  by-word.  Instead  of  being  the 
preservers  of  the  peace  and  the  protectors  of  the  poor, 
they  are  too  often  the  scourge  of  the  village  community. 
They  are  corrupt,  fraudulent,  and  mendacious.  They  take 
bribes  from  the  rich,  and  extort  money  from  the  poor. 
They  resort  to  intimidation  and  torture  to  procure  false 
evidence  and  confessions.  They  concoct  false  cases  them- 
selves ;  for  reward  assist  others  in  making  false  accusations. 

But  these  are  the  sort  of  witnesses  on  whose  testimony 
Magistrates  in  the  Mofussil  Courts  are  often  called  upon  to 
decide.  Can  we  wonder  that  the  Indian  people  cry  aloud 
for  Justice,  and  cling  to  the  protection  of  a  Jury  ? 

I  say,  then — Improve  your  Police ;  get  a  better  class  of 
men,  and  pay  them  better ;  and,  above  all  things,  try  and 
get  Englishmen,  and,  if  possible,  English  gentlemen,  to  join 
the  force,  and  reserve  for  them  the  better  posts  in  the 
service. 

As  it  is,  English  police  officers  are  utterly  discouraged. 
They  may  spend  the  best  part  of  their  lives  in  a  dangerous 
and  difficult  service,  only  to  find,  when  it  is  too  late,  that  all 
the  good  appointments,  which  they  have  striven  so  hard 
to  obtain,  are  given  away  to  some  favoured  members  of  the 
Civil  Service,  who  have  not  had  one-tenth  of  their  experience, 
and  know  comparatively  little  of  police  duties. 

Lastly,  I  would  say,  do  away  with  that  accursed  system, 
that  lasting  reproach  to  our  Indian  Administration,  the 
union  of  Executive  and  Judicial  functions  in  the  same 
officer. 

This  system  has  been  denounced  by  all  the  great  Indian 
authorities,  from  Lord  Cornwallis  downwards. 


96       THE   PROPOSED  ABOLITION   OF  TRIAL  BY  JURY,   ETC. 

It  has  always  been  acknowledged  to  be  an  anomaly ;  and 
has  only  been  continued,  under  protest,  because  the 
exigencies  of  the  service  were  supposed  to  require  it. 

The  necessity  for  its  continuance,  if  ever  it  existed,  has 
long  since  ceased  ;  and  the  only  excuse  for  it  now  is,  that 
it  is  supposed  to  conduce  to  the  dignity  and  prestige  of  the 
District  Magistrate,  that  he  should  be  invested  with  Judicial 
powers.  What  this  "prestige  "  means,  it  might  be  difficult  to 
explain.  But  practically  it  means  this :  That  the  power  of 
trying  cases  Judicially  (either  by  himself  or  by  his  deputy) 
which  have  been  instituted  by  himself  in  his  Magisterial  or 
Police  capacity,  gives  him  the  means  of  prostituting  a 
Court  of  Justice  to  purposes  of  oppression  and  wrong.  • 

This  Fusion  of  Executive  and  Judicial  Powers  enables 
the  District  Magistrate  to  act  in  the  three-fold  capacity  of 
Policeman,  Magistrate,  and  Judge.  It  makes  him,  contrary 
to  the  well-known  maxim  of  Law,  a  Judge  in  his  own  cause« 

A  most  monstrous  case,  which  has  lately  occurred  at 
Mymensingh,  and  which,  I  understand,  is  to  form  the 
subject  of  an  Article  in  this  Review,  presents  a  forcible 
illustration  of  the  mischief  of  this  system.  Let  us  hope 
that  if  the  Government  appoint  a  Commission  to  enquire 
into  the  Jury  question,  that  Commission  may  also  be 
empowered  to  enquire  into  these  two  other  cognate 
questions,  to  which  I  have  here  drawn  the  attention  of  the 
readers  of  the  Law  Magazine  and  Review. 

Richard  Garth. 


97 


IL— A  RECENT  CRIMINAL  PROSECUTION  IN 
BENGAL. 

TIHE  Law  Magazine  and  Review  for  1892  contained 
-*-  articles  and  letters  on  the  administration  of  justice 
in  India,  which  disclose  the  existence  of  a  most  deplorable 
condition  of  things  in  that  country.*  The  practice  followed 
by  the  Government  of  vesting  Judicial  powers  in  its 
Executive  officers  has  resulted  in  complaints  against  the 
conduct  of  such  officers  being  submitted  to  themselves 
or  to  other  Executive  officers  for  adjudication,  whence 
difficulties  have  arisen  in  the  way  of  obtaining  redress  for 
wrongs  sufiFered  at  their  hands,  which  have  proved 
practically  insuperable.  A  case  has  just  occurred  in 
Bengal,  which  strikingly  illustrates  how  Government 
servants  possessed  of  such  powers  may,  with  perfect 
impunity,  commit  the  most  flagrant  acts  of  injustice  and 
illegality. 

A  wealthy  landowner,  Raja  Surya  Kanta  Acharya,  was 

summoned  in   May    last    by  the  Assistant- Magistrate   of 

Mymensing,  to  answer  charges  brought  against  him  by  the 

District  Magistratet  under  various  sections  of  the  Penal 

Code,  amounting  in  substance  to  his  having,  in  building  his 

palace,  encroached  on  18  inches  of  the  public  road,  and 

closed  a  drainage  channel.    The  trial  commenced  on  the 

2ist  June,  and  while  witnesses  for  the  prosecution  were 

being  examined,  the  prosecutor,  in  his  capacity  of  District 

Magistrate,  directed  a  number  of  labourers,  accompanied 

•  Sec  No.  CCLXXXIV.,  for  May,  Fusion  of  Executive  and  yudicial  Powers 
«»  India ;  No.  CCLXXXV.,  for  August,  Judicial  Independence  in  India  ;  and 
No.  CCLXXXVI.,  for  November,  Letters  to  the  Editor  on  Judicial  Independence 
>«  India. 

t  He  is  also  the  District  Collector  of  Revenue. 
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by  an  armed  police  force,  to  break  down  a  portion  of  the 
wall  of  the  Raja's  palace  and  to  excavate  a  drain  in  its 
grounds.  In  the  meantime,  the  following  words  passed* 
between  the  Assistant-Magistrate  who  was  trying  the  case 
and  Mr.  M.  Ghose,  counsel  for  the  Raja. 

AssL  Mag, :  "  Where  is  the  Raja  ?  I  want  him  to  appear. 
I  want  to  put  questions  to  him.'* 

Counsel:  "The  Raja's  personal  attendance  has  been 
dispensed  with,  and  we  appear  for  him.  We  are  authorised 
to  answer  any  question  that  may  be  put." 

Asst.  Mag. :  **  I  want  to  examine  him." 

Counsel :  "If  you  insist  on  his  appearance,  he  will  be 
bound  to  appear ;  but  you  know  the  ideas  and  prejudices  of 
the  people  on  this  subject." 

Asst.  Mag, :  "  If  the  Raja  is  above  those  prejudices,  why 
should  he  not  appear  ?  " 

Counsel :  **  His  attendance  has  been  excused  by  the 
District  Magistrate.  Why  should  he  now  be  forced  to 
appear  ?  " 

Asst.  Mag. :  "  I  can  reverse  that  order." 

Counsel:  '*  Of  course  you  can.  I  am  sure,  as  a  judicial 
officer,  you  will  not  do  anything  which  will  harass  and 
annoy  and  compel  him  to  come,  except  for  a  good  object." 

Asst.  Mag. :  "  I  think  it  a  good  thing  for  the  Raja  to 
appear.     I  insist  on  having  the  Raja  before  me  to-morrow." 

Counsel :  "I  will  advise  him  to  appear,  but  respect- 
fully protest  again,  and  submit  that  his  attendance  is 
unnecessary." 

Asst.  Mag. :  **  He  has  brought  it  all  on  himself." 

Counsel :  **  That  is  a  statement  made  on  an  ex  parte  view  of 
the  case." 

Asst.  Mag. :  "  I  wish  the  Raja  to  attend  and  to  remain 
present,  and  stand  in  the  dock." 

Coumel :  "  Will  you  insist  on  the  Raja  standing  in  the 
dock  ?  " 
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Asst,  Mag. :  *'  Yes,  he  must  stand  here  like  any  other  man." 

Counsel :  "  You  have  the  power,  but  it  is  a  question  of 
discretion  and  judgment.  I  respectfully  submit,  it  would 
not  be  a  wise  exercise  of  your  power  to  compel  him  to  stand 
in  the  dock." 

Assi.  Mag. :  **  I  have  decided  to  issue  a  process  if  he  is 
not  produced  to-morrow.     I  shall  issue  a  warrant." 

Counsel :  **  Permit  me  to  remind  you  that  our  Indian 
Courts  are  accustomed  to  respect  the  prejudices  of  the 
people  of  this  country  in  these  matters.  Pray  re-consider 
the  matter." 

Asst.  Mag, :  **  He  must  attend  to-morrow." 

Accordingly,  the  next  day,  when  the  trial  was  resumed, 
the  Raja  entered  and  stood  in  the  prisoners'  dock,  and  the 
Assistant-Magistrate,  after  staring  at  him  for  some  time, 
attended  to  another  case  in  which  a  low-class  criminal  was 
made  to  stand  in  the  dock  by  the  side  of  the  Raja,  and  was 
sentenced  to  one  year's  imprisonment.  No  question 
whatever  was  put  to  the  Raja  ;  and,  at  the  end  of  the  day's 
proceedings,  he  was  not  allowed  to  leave  the  Magistrate's 
Court  until  he  had  given  a  surety  of  i,ooo  rupees  and 
his  personal  recognisance  for  a  like  sum  to  attend  the 
next  day.  On  returning  to  his  palace,  he  was  served 
with  an  order  of  the  District  Magistrate  not  to  repeat 
the  public  nuisance  by  filling  the  drain  or  building  up  the 
wall. 

On  the  23rd  June  the  Assistant-Magistrate  proceeded 
to  examine  the  Raja ;  but  the  Raja's  Counsel  objected  to 
the  examination  on  the  ground  that  no  evidence  had  been 
adduced  to  justify  it ;  and,  although  the  objection  was 
over-ruled,  the  Raja  declined  to  answer  the  questions  put  to 
him.  Later,  the  Assistant-Magistrate  stated  that,  acting 
on  the  advice  of  the  District  Magistrate,  he  dispensed  with 
the  personal  attendance  of  the  Raja,  and  cancelled  the  bail- 
bond  executed  the  previous  day. 
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On  the  25th  June  a  new  Pleader  appeared  for  the 
prosecation,  and  asked  for  an  adjournment,  on  the  ground 
of  bis  requiring  time  to  read  the  papers  in  the  case.  The 
Counsel  for  the  defence  protested  against  the  delay  as 
harassing  to  the  Raja ;  but  his  objection  was  over-ruled. 

On  the  27th,  when  the  trial  was  resumed,  witnesses  for 
the  prosecution  were  recalled  and  examined,  although  the 
Counsel  for  the  defence  objected  to  this  renewed  examina- 
tion on  the  ground  that  the  Pleader  for  the  prosecution  had 
intimated  on  the  23rd  that  the  prosecution  bad  closed  its 
case.  Later  on  the  27th,  the  Assistant- Magistrate  read 
out  a  charge,  accusing  the  Raja  of  having,  by  an  illegal 
omission,  caused  mischief  within  the  meaning  of  Section  432 
of  the  Penal  Code,  and  also  of  having  infringed  District 
Board  Bye-Law  No.  2.  The  Counsel  for  the  Raja  asked 
whether  the  Court  would  call  on  the  defence  to  meet  any  of 
the  other  charges  referred  to  in  the  summons,  or  any  other 
charge  whatever,  to  which  the  Assistant-Magistrate 
replied : — "  I  do  not  call  upon  you  to  meet  any  other 
charge  than  those  I  have  mentioned."  Thereupon,  Mr. 
Ghose  called  his  witnesses,  and  the  case  was  concluded  at 
2  p.m.  on  that  day. 

The  Raja  then  filed  a  written  statement  setting  forth, 
inter  alia,  that  the  prosecution  had  been  instituted  and 
carried  on  without  any  reasonable  cause,  and  amounted  to 
a  malicious  prosecution ;  that  there  never  was  any  nuisance 
or  encroachment  likely  to  cause  a  nuisance;  that  the 
prosecutor  must  have  been  aware  of  the  fact,  and  that  he 
continued  the  prosecution  in  the  hope  of  getting  a  con- 
viction which  might  tend  to  justify  his  illegal  proceedings 
in  the  eyes  of  the  Government;  that,  with  regard  to  a 
**  proceeding"  or  statement  signed  by  the  prosecutor  and 
placed  on  the  record  of  the  case,  the  assertion  made  in  it 
that  telegrams  had  been  sent  by  or  on  behalf  of  the  Raja 
to  the  London  Titnes  and  the  Viceroy,  and  that  nearly 
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500  rupees  bad  been  spent  by  the  defendant  on  the  21st  June 
in  sending  telegram's,  was  absolutely  devoid  of  foundation 
and  should  be  expunged  from  the  record. 

On  the  29th  June  the  Assistant-Magistrate  delivered  his 
Judgment,  in  which  he  acquitted  the  Raja  of  the  charge 
under  the  Bye- Law  aforesaid,  but  convicted  him  under 
Section  432  of  the  Penal  Code,  and  sentenced  him  to 
pay  a  fine  of  500  rupees  or  undergo  twenty  days  simple 
imprisonment. 

The  Raja  appealed  firom  this  Judgment  to  the  Sessions 
Court  of  M3mriensing  on  the  following  and  other  grounds : — 

That  the  Assistant-Magistrate  had  been  illegally  and 
improperly  influenced  in  his  Judgment  by  instructions  and 
advice,  written  as  well  as  verbal,  given  from  time  to  time 
by  the  prosecutor ; 

That  the  Assistant-Magistrate  ought  not  to  have  permitted 
the  prosecutor  to  converse  with  him  out  of  Court  or  to 
advise  or  instruct  him  in  any  way  regarding  the  case  ; 

That  the  Assistant-Magistrate,  in  ordering  him  to  attend 
and  stand  in  the  dock,  acted  in  an  illegal  and  unwarrantable 
manner,  and  that  the  sole  object  of  doing  so,  as  a  reference 
to  the  proceedings  would  shew,  was  to  insult  and  annoy 
him,  and  with  no  other  object  whatever ; 

That  the  Assistant-Magistrate  ought  not  to  have  placed 
on  the  record  the  "proceeding  "  or  statement  drawn  up  by 
the  prosecutor^  containing  matters  of  prejudice  against 
him  and  bis  Counsel. 

The  appeal  came  for  hearing  on  the  6th  August,  when 
the  Judge  handed  to  Mr.  Ghose,  Counsel  for  the  Raja,  a 
letter  he  had  received  from  the  prosecutor  on  the  subject 
of  the  appeal.  Later,  the  Judge  handed  to  Mr.  Ghose  a 
printed  paper  which  had  also  been  forwarded  by  the 
prosecutor ;  after  looking  at  that  paper,  Mr.  Ghose  said : 
**  I  ask  your  Honour  not  to  read  that  paper  judicially,  as 
it  relates  to  a  matter  which  the  High  Court  has  already 
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disposed  of,  and  with  which  we  have  nothing  to  do  in  the 
present  appeal." 

(The  matter  alluded  to,  it  may  be  well  to  explain,  was  a 
petition  of  the  Raja  praying  the  High  Court  to  set  aside 
the  District  Magistrate's  order  of  the  22nd  June  forbidding 
him  to  rebuild  his  wall.  A  rule  had  been  granted  calling 
on  the  District  Magistrate  to  shew  cause  why  that  order 
should  not  be  quashed,  and  was  made  absolute  on  the 
returnable  date,  the  5th  August.) 

Mr.  Ghose  expressed  surprise  at  the  letter  which  Mr. 
Phillips,  the  prosecutor,  had  written  to  the  Judge,  and  said 
that  it  contained  a  variety  of  statements,  the  correctness 
of  which  he  had  no  hesitation  in  challenging.  Mr.  Ghose 
then  proceeded  with  his  appeal,  and  after  shewing  that  the 
offence  of  mischief  was  not  made  out,  contended  that  the 
conviction  under  Section  432  of  the  Penal  Code  must 
necessarily  fall  through. 

The  Judge :  **  But  if  the  conviction  for  mischief  is  not 
sustained,  why  should  the  Raja  not  be  convicted  for  a 
public  nuisance  under  Section  290  ?  " 

(This  question  was  suggested  by  a  note  of  the  Assistant- 
Magistrate  attached  to  Mr.  Phillips's  letter  to  the  Judge,  in 
which  the  Assistant-Magistrate  said :  **  If  I  had  given  my 
decision  under  Section  290,  I  should  certainly  have  con- 
victed.") 

Mr.  Ghose :  "  I  must  express  my  surprise  that  Mr. 
Hallifax,  the  Assistant-Magistrate,  should  have  so  far 
forgotten  himself  as  to  oblige  Mr.  Phillips  with  a  note 
such  as  he  wanted,  more  than  a  fortnight  after  the  decision 
of  the  case.  In  this  note  Mr.  Hallifax  not  only  says  that 
he  intended  to  convict  the  Raja  of  a  public  nuisance,  but 
ventures  to  accuse  those  who  have  alleged  that  the  Raja 
was  acquitted  of  that  offence,  with  *  wilful  perversion  of 
truth.'  I  am  one  of  those  who  made  the  allegation,  and  I 
emphatically  repeat  that  Mr.  Hallifax  acquitted  the  Raja 
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of  that  offence,  in  spite  of  anything  which  Mr.  Hallifax 
may  now  choose  to  say  to  the  contrary  to  oblige  Mr. 
Phillips.  We  have  nothing  to  do  with  Mr.  Hallifax's 
intention  expressed  more  than  a  fortnight  afterwards.  The 
question  is  what  is  the  legal  effect  of  Mr.  Hallifax's  action, 

having  regard  to  what  transpired  in  his  Court 

Mr.  Hallifax  is  young  and  inexperienced,  and  the  re- 
sponsibility of  this  sad  exhibition  on  his  part  must 
attach  to  someone  else  who  ought  to  have  known 
better." 

Mr.  Ghose  concluded  by  asking  whether  the  Judge 
wished  him  to  go  into  the  grounds  bearing  upon  the  bofia 
fides  of  the  prosecution,  and  the  remaining  grounds  of 
appeal,  one  of  which  raised  the  very  important  question 
whether  Mr.  Phillips,  as  District  Magistrate,  had  the 
power,  which  he  professed  to  possess,  of  interfering  with 
the  Judicial  discretion  of  a  subordinate  Magistrate  during 
the  pendency  of  a  case. 

The  Judge  :  "  I  think  it  would  be  wiser  in  me  not  to  go 
into  any  of  those  questions.  I  think  I  ought  to  confine 
my  Judgment  to  the  facts  and  the  law  bearing  upon  the 
conviction  itself." 

The  Government  Pleader  then  addressed  the  Court  for 
the  prosecution  ;  and  Mr.  Ghose,  in  the  course  of  his  reply, 
observed  that  it  was  an  insult  to  the  understanding  of  the 
Court  to  argue,  as  the  Government  Pleader  and  Mr.  Phillips 
had  done,  that  the  oflence  of  "  mischief,"  as  defined  in  the 
Penal  Code,  included  the  offence  of  *'  public  nuisance,"  as 
defined  in  Section  268  of  that  Code :'  finally  he  applied  for 
authenticated  copies  of  Mr.  Phillips's  letter  to  the  Judge, 
and  of  the  printed  paper  he  had  also  forwarded.  The  Judge 
granted  the  application  regarding  the  letter,  but  said  he 
would  have  to  consult  Mr.  Phillips  regarding  the  printed 
paper,  and  that  Mr.  Phillips  had  acted  improperly  in  writing 
to  him  while  the  appeal  was  pending. 
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The  Judge  then  said  that  he  would  deliver  Judgment  after 
reading  the  decision  of  the  High  Court  on  the  rule  which 
had  been  made  absolute  on  the  previous  day ;  whereupon 
Mr.  Ghose  observed  that  the  decision  of  the  High  Court  in 
that  matter  had  nothing  to  do  with  his  appeal.  Ultimately, 
on  the  25th  August,  the  Sessions  Court  of  Mymensing  gave 
Judgment,  setting  aside  the  Assistant-Magistrate's  con- 
viction, and  ordering  the  fine,  if  paid,  to  be  refunded. 

Thus  terminated  this  extraordinary  prosecution,  the 
proceedings  in  which  were  marked  throughout  by  unfairness 
and  illegalities  of  a  most  startling  character ;  and  the  Raja, 
in  the  existing  system  of  Criminal  administration  in  India, 
was  left  without  any  practical  means  of  obtaining  redress 
for  the  great  wrong  done  to  him.  A  groundless  Criminal 
charge  had  been  got  up  against  him  ;  his  palace  wall  was 
broken  down  and  his  grounds  were  invaded  in  a  manner 
specially  calculated  to  imply  insult  and  to  lower  his  dignity 
in  the  eyes  of  the  people ;  he  was  illegally  made  to  attend 
before  the  Assistant-Magistrate  and  stand  in  the  prisoners' 
dock  by  the  side  of  a  low-class  criminal  brought  up  for 
sentence ;'  he  was  himself  sentenced  to  Criminal  punishment 
upon  an  obviously  fictitious  charge,  while  the  prosecution 
was  unjustifiably  protracted  by  harassing  proceedings  and 
adjournments,  which  subjected  him  to  prolonged  mental 
suffering,  and  to  a  heavy  expenditure  estimated  at  some 
20,000  rupees. 

That  the  object  of  the  prosecution  was  not  the  removal 
of  a  nuisance,  is  clearly  shewn  by  the  following  and  other 
incidents,  which  are  recorded  in  the  proceedings.  When 
the  Raja  was  charged  with  committing  a  nuisance  by  the 
closing  of  a  drain,  he  immediately  submitted  a  proposal  for 
removing  the  alleged  nuisance,  but  his  proposal  was  rejected 
before  it  was  read,  and  the  prosecution  was  forthwith 
entered  upon,  accompanied  by  the  wanton  act  of  violence 
already  mentioned.    This  incident,  considered  in  connection 
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with  the  indignities  deliberately  inflicted  on  the  Raja  in  the 
course  of  the  proceedings, — with  the  illegal  interference  of 
the  prosecutor  with  the  discretion  of  the  presiding 
Magistrate, — with  the  attempt  of  the  prosecutor  to  influence 
the  Sessions  Judge  at  the  trial  of  the  appeal, — altogether 
betrays  an  intensely  hostile  feeling,  for  which  no  adequate 
cause  was  apparent. 

The  Raja  (who  is  the  head  of  an  ancient  Brahmin  family) 
is  said  to  be  popular  in  society,  with  Europeans  as  well  as 
with  his  own  countrymen ;  and  he  is  held  in  the  highest 
estimation  by  the  people  at  large.  In  August  last  the 
Lieutenant-Governor  of  Bengal,  when  laying  the  foundation 
stone  of  the  Mymensing  Water  Works,  the  erection  of 
which  is  due  to  the  Raja's  liberality,  said  : — **  The  many 
acts  of  utility  and  charity  of  Raja  Surya  Kanta  Acharya 
merit  the  esteem  of  the  public,  and  he  is  reckoned  as  the 
leading  benefactor  of  the  District."  The  Chairman  of  the 
Municipality  had  just  before  referred  to  some  of  the  Raja's 
beneficent  works,  the  Shutea  Bridge,  the  Muktagacha 
Charitable  Dispensary,  his  contributions  in  aid  of  the 
Medical  College  building,  the  Northbrook  Hall,  the 
Imperial  Institute,  Lady  Dufferin's  Fund,  and  the  exten- 
sion of  the  railway  to  Mymensing. 

Now  it  is,  to  say  the  least,  not  creditable  to  the  Govern- 
ment of  Bengal  that  so  distinguished  a  member  of  the 
community,  for  whose  protection  that  Government  is 
directly  answerable,  should  have  been  wantonly  subjected 
by  Government  servants  to  the  outrageous  treatment 
related  above;  and,  in  this  connection,  the  following 
circumstance  deserves  particular  attention. 

On  the  2ist  June,  the  Lieut.-Governor  received  from  the 
R^ja  a  telegram  informing  him  that  the  Assistant-Magistrate 
had  ordered  the  Raja  to  appear  before  him  the  next  day  in 
a  Municipal  case,  and  to  stand  in  the  prisoners'  dock  ;  and 
that  the  motive  was  "  to  disgrace  him  in  the  eyes  of  the 
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people."  The  Lieut.-Governor  had  thus  the  opportunity 
of  preventing  the  intended  indignity,  and  his  not  having 
prevented  it,  nor  subsequently  manifested  any  displeasure 
at  the  unwarrantable  conduct  of  his  subordinates,  must 
create  the  impression  that  their  conduct  had  at  least  his 
tacit  permission,  if  not  his  approval.  This  is  certainly  a 
serious  flaw  in  the  record  of  a  high  official ;  at  the  same 
time  the  circumstance  just  mentioned  strongly  tends  to 
support  it,  while  the  following  considerations  further 
confirm  the  painful  impression  expressed  above. 

Among  the  prominent  measures  recently  initiated  by  the 
Government,  the  following  have  created  widespread  dis- 
satisfaction, namely : — 

The  abolition  of  Trial  by  Jury  in  Bengal  for  offences 
against  the  person ; 

The  appointment  of  a  Government  officer  to  assess 
municipal  rates  and  taxes  in  Bengal ;  and 

The  imposition  on  the  Municipalities  in  Bengal  of 
financial  burdens  hitherto  borne  by  the  Imperial  treasury. 

The  first  of  these  measures  deprives  the  people  of  the 
protection  of  a  tribunal  which  had  their  confidence,  and 
exposes  their  lives  and  liberties  to  Courts  presided  over  by 
Government  servants,  untrained  in  law  and  in  the  spirit  of 
impartiality  required  for  the  proper  administration  of  Justice. 

The  second  measure  takes  from  the  Municipalities  their 
most  legitimate  function,  and  converts  them  into  hollow 
bodies,  calculated  to  create  the  misleading  notion  that 
Indian  communities  exercise  some  measure  of  local  self- 
government. 

The  third  is  a  financial  measure  of  an  anomalous  character, 
inasmuch  as  it  increases  local  taxation,  without  the  safe- 
guard against  abuse  which  is  provided  by  the  Constitutional 
right  of  Municipalities  to  assess  local  taxation. 

It  is  not  intended  here  to  discuss  these  measures,  and 
the  above  remarks  are  submitted  only  to  shew  that  the 
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questions  involved  are  of  a  nature  to  provoke  strong  popular 
opposition.  Such  opposition  has,  in  fact,  already  been 
loudly  manifested  in  India,  where  the  agitation  is  spreading 
and  growing  in  intensity.  One  of  the  steps  adopted  by  the 
Government  for  overcoming  the  opposition  of  Municipalities 
has  been  to  cause  Official  members  of  those  bodies  to  be 
elected  for  presiding  over  them. 

Now,  the  Municipality  of  Mymensing,  ever  since  its 
foundation  in  1886,  invariably  elected  a  non-official  member 
as  Chairman ;  but  when  a  vacancy  occurred  in  that  office 
soon  after  Mr.  Phillips's  appointment  to  the  District,  he 
had  his  name  proposed  at  the  election  by  his  subordinate, 
the  Deputy  Magistrate,  who  presided  on  the  occasion. 
Thirteen  votes  out  of  fifteen,  however,  were  given  against 
Mr.  Phillips,  and,  in  a  letter  which  he  afterwards  addressed 
to  the  Deputy  Magistrate  on  the  subject  of  the  election,  he 
referred  to  the  Raja's  influence  over  the  Municipal  Com- 
missioners as  being  injurious  to  public  interests.* 

This  view  of  the  Raja's  personal  influence  seems  to  have 
been  adopted  by  Mr.  Phillips,  even  before  he  had  any 
ofiBcial  connection,  and  consequently  any  intimate  acquain- 
tance, with  the  affairs  of  the  District,  seeing  that,  in  a 
Report  for  1890-91,  the  year  which  preceded  his  appoint- 
ment, he  inserted  remarks  in  which  the  following  sentences 
occur: — "The  Raja  appears  to  be  facile  princeps  in  power  and 
influence.     I  think  he  is  a  man  of  energy  and  determination 

and  considerable  force  of  character It  is  said 

that  he  shews  want  of  sympathy  for  his  tenantry;  "  then 
referring  to  the  Municipality  of  the  sub-division  of 
Muktagacha,  the  Raja's  native  village,  Mr.  Phillips  goes  on 

*  Soon  after  this  defeat  the  Government  prepared  a  Bill  (to  amend  the 
Municipal  Act  of  1884),  authorising  the  Executive  at  any  time  to  deprive  a 
Municipality  of  the  power  of  electing  its  Chairman,  without  assigning  any 
reason,  or  even  alleging  any  necessity  for  the  change.  The  Bill,  revised  in 
Committee,  now  approaches  its  final  stages. 
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to  say:  ^'Tbe  Raja  is  Chairman,  and,  as  his  influence  is 
paramount,  he  may  be  said  to  be  the  Municipality.** 
Further,  he  remarks  with  reference  to  Mymensing:  "A 
single  powerful  rich  man  can  smash  a  Municipality  with 
litigation.  This  deters  the  Municipality  from  effecting 
improvements  which  they  would  otherwise  effect." 

It  will  be  seen  from  these  reports  that  the  Raja  had  been 
represented  to  the  Government  as  a  man  with  whom  it 
would  be  necessary  to  reckon  in  case  any  measure  distasteful 
to  the  community  had  to  be  carried.  Under  all  these 
circumstances,  and  especially  in  view  of  the  umbrage 
taken  at  the  Raja's  personal  influence,  it  is  quite  probable 
that,  if  the  prosecution  had  been  successful  (and  a  con- 
viction would  certainly  have  been  secured  but  for  the 
intervention  of  the  barristers  from  the  High  Court),  further 
indignities  would  have  been  devised  and  inflicted  on  the 
Raja  for  effectually  lowering  his  social  position  and 
weakening  his  personal  ascendency  over  his  fellow  subjects. 

At  the  time  when  the  prosecution  of  the  Raja  was 
planned,  the  Government  were  preparing  to  bring  out  the 
three  important  measures  already  mentioned,  and  which, 
as  they  had  good  reason  to  believe,  were  certain  to  provoke 
strong  opposition.  There  is  nothing  extraordinary,  there- 
fore, in  Government  servants  striving  to  weaken  such 
opposition  by  all  the  means  in  their  power.  On  the  other 
hand,  no  circumstance  has  come  to  light  shewing  that  any 
private  feeling  of  enmity  had  been  entertained  against  the 
Raja,  either  by  the  two  Mymensing  Magistrates  or  by 
the  Lieut.-Govemor.  His  persecution,  therefore,  by  the 
former,  and  the  countenance  lent  to  it  by  the  Lieut.- 
Govemor,  seem  intelligible  only  on  the  ground  that  the 
object  was  to  destroy  the  Raja's  influence,  and  thus  to 
weaken  his  power  of  opposing  the  distasteful  measures 
which  the  Government  were  about  to  launch  against  the 
community  to  which  he  belonged. 
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A  very  remarkable  feature  in  this  case  is  the  course 
pursued  by  the  Sessions  Judge,  who,  while  stigmatising  as 
"  improper "  the  prosecutor's  attempt  to  influence  him  in 
his  Judgment,  unhesitatingly  yielded  to  that  attempt  so  far 
as  to  call  on  the  appellant,  at  the  prosecutor's  request,  to 
answer  a  charge  of  nuisance  which  formed  no  part  of 
the  order  appealed  against.  Then,  after  alleging  that 
Section  423  of  the  Criminal  Procedure  Code  gave  him 
power  to  substitute  a  conviction  for  nuisance,  as  suggested 
by  the  prosecutor,  he  declared  his  intention  of  not  availing 
himself  of  that  power,  because,  he  said,  among  other 
reasons :  "  I  am  of  opinion  that  it  is  desirable  that  these 
proceedings  should  come  to  an  end  here."  Why,  and  for 
whom  this  was  desirable,  the  Judge  omitted  to  mention, 
but  the  motive  must  have  been  strong,  since  it  induced 
him  to  decide  for  the  appellant,  while  his  opinion  was 
apparently  in  favour  of  the  respondent. 

This  very  extraordinary  conduct,  however,  becomes 
intelligible  when  it  is  considered  that,  had  the  Assistant- 
Magistrate's  order  been  affirmed,  the  case  would  have  gone 
up  on  appeal  to  the  High  Court,  where  there  is  little  room 
to  doubt  that  an  exhaustive  and  authoritative  decision 
would  have  been  given  on  all  the  grounds  of  the  appeal, 
while  the  Sessions  Judge  evinced  a  strong  aversion  to 
discuss  the  following,  namely : — 

That  the  prosecution  was  unjustifiable  and  unwarrantable 
from  every  point  of  view  ; 

That  the  Assistant-Magistrate  had  been  illegally  and 
improperly  influenced  in  his  Judgment  by  the  instructions 
and  advice  of  the  prosecutor ; 

That  the  Assistant-Magistrate  ought  not  to  have 
permitted  the  prosecutor  to  converse  with  him  out  of  Court 
or  to  advise  or  instruct  him  in  any  way  regarding  the  case  ; 

That  the  Assistant-Magistrate  in  ordering  the  appellant 
to  attend  and  stand  in  the  dock,  acted  in  an  illegal  and 

8—3 
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unwarrantable  manner,  with  the  object  of  insulting  and 
annoying  him,  and  with  no  other  object  whatever ; 

That  the  Assistant-Magistrate  ought  not  to  have  placed 
on  the  record,  proceedings  drawn  up  by  the  prosecutor, 
containing  matters  of  prejudice  against  the  appellant  and 
his  Counsel. 

Now,  it  is  an  open  secret  that  the  Government 
particularly  desire  that  appeals  to  the  High  Court,  in 
cases  where  the  conduct  of  Government  officers  is 
questioned,  should,  as  far  as  possible,  be  prevented  ;  and 
the  course  followed  by  the  Sessions  Judge  was  well 
calculated  in  the  present  case  to  give  effect  to  that  wish  of 
the  Government. 

To  the  public  at  home,  and  to  the  English  Legal 
Profession  in  particular,  the  course  of  action  described 
may  appear  scarcely  credible;  but  it  should  be  borne  in 
mind  that  a  Sessions  Judge  in  India  is  not  necessarily  a 
lawyer ;  he  is  a  member  of  the  Covenanted  Civil  Service, 
officially  vested  with  Judicial  powers,  but  directly  answer- 
able to  the  Government  in  the  discharge  of  his  duties.  The 
result  of  this  anomalous  system  of  Judicial  administration, 
in  the  present  instance,  has  been  that  two  Government 
servants,  charged  with  improper  and  illegal  conduct,  have 
evaded  judgment,  while  a  highly  respectable  member  of  the 
community,  placed  under  their  care,  has  suffered  grievous 
wrongs  at  their  hands,  and  is  left  without  any  available 
means  of  obtaining  redress.  And  yet,  this  is  the  system 
which  the  Government  of  India  have  been  at  such  pains  to 
elaborate  during  the  last  thirty  years. 

It  might  well  be  asked,  what  motive  could  the  Govern- 
ment have  had  in  devising  methods  so  well  calculated  to 
defeat  the  ends  of  Justice*  and  to  support  arbitrary  rule  ? 
Inquiry  into  the  circumstances  leads  to  the  conclusion  that 
the  motive  was  essentially  a  financial  motive.  It  is  not 
necessary  to  suppose  that  the  members  of  the  Government 
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were  insensible  to  the  value  of  purity  in  the  administration  of 
Justice ;  but,  under  financial  pressure,  they  appear  to  have 
acted  pretty  much  as  ordinary  mortals  have  sometimes 
acted  under  similar  difficulties — they  have  overlooked 
moral  obligations  in  their  anxiety  to  provide  for  financial 
exigencies ;  and  these  exigencies  having  unfortunately  been 
constantly  increasing,  ever  since  the  irresponsible  form  of 
Government  inaugurated  in  1858-61  has  been  in  operation, 
moral  considerations  seem  now  to  be  almost  entirely  lost 
sight  of.  Measures  violating  the  plainest  principles  of 
Justice,  such  as  the  Northern  India  Rent  and  Revenue  Acts 
and  the  Bombay  Revenue  Jurisdiction  Act,*  are  devised  for 
enforcing  arbitrary  fiscal  demands ;  and  even  undisguised 
spoliation  is  resorted  to,  as  proved  in  the  cases  mentioned 
in  the  Law  Magazine  and  Review  for  May  last. 

The  Supreme  Courts  and  their  successor  the  High 
Courts  occasionally  interfered  with  the  acts  of  the 
Executive  in  India,  when  these  came  under  their  cogni- 
zance and  were  found  to  be  illegal ;  and  the  restraint  thus 
exercised  over  the  action  of  the  Government  has  all  along 
been  resented  by  it  as  intolerable.  So  long  ago  as  1822, 
the  following  sentence  was  indited  in  a  Minute  of  the 
Government  of  Madras  : — *'  It  is  absolutely  necessary  for 
the  good  government  of  this  country  and  the  security  of  the 
revenue,  that  the  jurisdiction  of  the  Supreme  Court  should 
be  more  strictly  limited,  and  that  it  should  be  completely 

*  The  practical  effect  of  these  enactments  is  shewn  in  the  following  fiict 
relating  to  one  of  them : — A  landowner  in  the  Bombay  Presidency  having,  in  an 
appeal  to  the  High  Court,  proved  that  the  assessment  on  his  land  greatly 
exceeded  the  sum  demandable  under  the  regulations  of  the  Government,  a  Bill 
was  introduced  in  the  Legislative  Council,  removing  all  matters  connected  with 
the  land-revenue  and  the  conduct  of  Revenue  officers,  from  the  cognizance  of 
the  Law  Courts.  The  member  in  charge  of  the  Bill  urged  in  its  defence  that 
**  if  every  man  is  allowed  to  question  in  a  Court  of  Law  the  incidence  of  the 
assessment  on  his  field,  the  number  of  cases  which  might  arise  is  likely  to  be 
overwhelming." 
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debarred  from  all  cognizance  in  any  shape  of  the  acts  of 
the  Government." 

The  same  spirit  has  since  moved  the  Indian  Executive ; 
and  their  efforts  to  weaken  and  destroy  the  powers  of 
the  High  Courts  have  been  almost  incessant,  their 
latest  move  in  that  direction  being  the  Madras  City 
Civil  Court  Act,  1892.  When  that  measure  was 
first  brought  out  in  the  form  of  a  Bill,  the  Judges 
of  the  High  Court  of  Madras  condemned  it  as  "a 
proposal  to  place  the  continued  existence  of  the  original 
side  of  the  High  Court  at  the  discretion  of  the  Executive 
Government.**  This  objection  was  met  by  amendments 
which  conferred  on  the  City  Court  a  concurrent  jurisdiction 
with  that  of  the  High  Court,  and  vested  the  latter  with  the 
discretion  of  deciding,  when  a  case  is  submitted  to  it  for 
trial,  whether  it  ought  not  to  have  been  brought  in  the  City 
Court.  This  concurrent  jurisdiction,  however,  has  been 
denounced  by  the  High  Court  Judges  as  being  objectionable ; 
and  no  necessity  has  been  shewn  to  exist,  for  the  creation 
of  the  new  Court ;  while  the  enactment,  as  amended,  is  still 
calculated  to  have  the  evil  effect  of  diverting  suits  from  the 
Chartered  and  independent  High  Court,  to  a  tribunal  created 
and  controlled  by  the  Executive ;  a  course  which  is 
encouraged  by  the  lower  scale  of  fees  settled  for  the  City 
Court.  Whether  the  Legislative  Council  of  the  Governor- 
General,  in  passing  the  Act  in  question,  has  not  exceeded 
its  powers,  remains  to  be  tested.  Meanwhile  the  measure 
constitutes  a  further  step  taken  by  the  Executive  towards 
the  destruction  of  Judicial  independence  in  British  India. 

J.  Dacosta. 


P.S. — The  Indian  mail  delivered  on  31st  January  brought 
the  published  copy  of  a  Resolution  of  the  Bengal  Govern- 
ment on  the  subject  of  Raja  Surya   Kanta's    memorial 
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presented  in  September  last.  The  Lieut.-Govemor  con- 
siders that  "  the  prosecution  of  the  Raja  need  not  have  been 
instituted  " ;  that  Mr.  Phillips's  '*  indiscretion  **  was  aggra- 
vated by  the  fact  that  he  instituted  a  Criminal  prosecution 
for  a  nuisance,  **  without  any  complaint  having  been  made 
to  him "  on  the  subject,  and  *'  without  consulting  any 
medical  authority  or  sanitary  expert/'  as  to  the  existence  of 
the  alleged  nuisance ;  that  Mr.  Phillips's  action  throughout 
was  "  indefensible,  and  characterised  by  a  regrettable  want 
of  discretion,  suavity,  and  common  sense." 

**  At  the  same  time,  Sir  Charles  Elliott  is  convinced  that 
there  is  no  justification  whatever  for  any  imputation  on 
Mr.  Phillips's  motives  in  conductingthis  prosecution.  .  •  • 
The  Lieut.-Govemor  has  no  doubt  that  he  acted  in  what 
he  conceived  to  be  in  the  public  interest,  and  in  good  faith, 
and  in  perfect  integrity  of  motive  and  honesty  of  purpose." 

It  is  difficult  to  conceive  how  a  Magistrate,  who  brings 
an  unfounded  charge  without  having  taken  steps  for 
ascertaining  its  truth,  and  who  then  resorts  to  illegal 
devices  for  securing  a  conviction,  can  be  found  to  have 
acted  in  the  public  interest,  in  good  faith,  and  in  perfect 
integrity  of  motive.  The  Lieut.-Govemor,  at  all  events, 
does  not  explain  by  what  process  he  arrived  at  that  con- 
clusion, while  the  published  proceedings  of  the  trial  disclose 
no  ground  for  His  Honour's  allegations  regarding  the 
Magistrate's  good  faith,  integrity,  and  honesty  of  purpose. 
In  view  of  these  circumstances  the  Government  Resolution 
can  scarcely  fail  to  raise  considerable  doubt  and  perplexity 
in  the  minds  of  its  readers,  and  to  create  the  impression 
that  its  author  is  not  entirely  unconcemed  in  the  general 
course  of  action  and  the  motives  which  it  is  attempted,  in 
that  document,  to  justify. — ^J.  D. 


III.— PRIVATE  INTERNATIONAL  LAW 
OF  DIVORCE.— V. 

Foreign  Divorce. — {Concluded,) 

Section  (6).  A  foreign  Court  has  no  jurisdiction  to 
dissolve  any  marriage,  English  or  foreign,  if  the  parties  are 
not  domiciled  in  the  foreign  country  at  the  time  of  the  suit 
{Sinclair  v.  Sinclair,  1798 ;  Lolley's  Case,  1812 ;  Tovey  v. 
Lindsay,  1813 ;  Cofiway  v.  Beazley,  1831 ;  Tollemache  v. 
Tollemache,  1859  >  Dolphin  v.  Robins,  1859  ;  Palmer  v.  Palmer, 
1859 ;  Pitt  V.  Pitt,  1864 ;  Shaw  v.  Gould,  1868  ;  In  the  Goods  of 
Crofts,  1869 ;  Shaw  v.  Att.-Gen.,  1870 ;  Briggs  v.  Briggs, 
1880;  Harris-Gastrellv.  HarriS'Gastrell,  1890). 

Even  before  Lolley's  Case  the  truth  of  this  proposition 
was  recognised  in  Sinclair  v.  Sinclair,  1798.  The  parties  were 
married  in  Paris,  and  afterwards  divorced  by  a. Court  in 
Brussels.  The  nature  of  the  sentence  of  the  Belgian  Court 
was  disputed,  the  husband  asserting  it  to  have  been  a 
decree  of  divorce,  and  the  wife  declaring  it  a  nullity.  It 
seems  the  Court  here  adopted  the  latter  view,  but  the 
ground  of  the  repudiation  of  the  foreign  sentence — ^want  of 
an  acquisition  of  Belgian  domicile — was  applicable  a  fortiori 
to  the  case  of  a  divorce.  Lollefs  Case  decided  that  a 
foreign  Court  cannot  dissolve  an  English  marriage  where 
the  parties  have  no  real  or  bond  fide  domicile  in,  but  have 
merely  resorted  to,  the  foreign  country  to  obtain  a  divorce. 
It  has  been  frequently  acted  on,  and  is  settled  law,  as  will 
appear  from  the  consideration  of  the  subsequent  cases. 
The  decisions  supporting  the  rule  may  be  thus  illustrated. 

i.  A.  and  B.,  English  persons,  married  in  England.  A 
few  years  after,  the  husband  left  England,  and  resided  in  a 
foreign  country  for  a  period  sufficient  to  give  its  Courts 
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jurisdiction  to  dissolve  the  marriage.  There  was  no 
collusion  or  concert  between  the  persons,  but  the  husband 
had  gone  thither  to  facilitate  a  divorce,  while  retaining  his 
English  domicile.  Held,  that  the  husband  not  being  bond  fide 
domiciled  at  the  time  of  the  suit  within  the  jurisdiction  of 
the  foreign  Court,  but  having  gone  abroad  with  the  fraudulent 
intent  of  obtaining  a  divorce,  its  sentence  could  not  operate 
to  dissolve  the  marriage  bond  {Lolley's  Case,  1812  ;  Conway 
V.  Beazley,  1831 ;  Harris-Gastrell  v.  Harris-Gastrell,  1890). 

ii.  A.  and  B.,  English  persons,  married  in  England. 
Upon  an  agreement  between  the  parties,  the  husband  went 
abroad,  for  pecuniary  consideration,  and  resided  there  and 
committed  adultery  there.  The  wife  having  petitioned  the 
foreign  Court  for  a  dissolution,  obtained  a  decree,  and 
married  C.  Held,  following  Lolley's  Case,  that  the  parties 
had  no  real  domicile  in  the  foreign  country  when  the 
sentence  of  divorce  was  pronounced,  and  that  therefore  the 
sentence  was  invalid  {Dolphinv.  Robins,  1859  ;  Shaw  v.  Gould, 
1868). 

iii.  A.  and  B.,  English  persons,  married  in  England.  The 
husband  then  went  to  a  foreign  country,  and  while  living 
there  bondfidcy  but  preserving  his  English  domicile,  a  Court 
of  that  country  dissolved  the  marriage,  either  on  his  own 
petition,  or  on  that  of  the  wife.  Held,  that  the  parties  were 
not  domiciled  in  that  country  at  the  date  of  the  proceedings, 
and  that  consequently  the  foreign  divorce  was  ineflfectual 
(Tollemache  v.  Tollemache,  1859  ;  Palmer  v.  Palmer,  1859  ;  In 
the  Goods  of  Crofts,  1869  ;  Shaw  v.  Att.-Gen,,  1870  ;  Briggs  v. 
Briggs,  1880.    Lolley's  Case  followed). 

iv.  A.,  a  domiciled  Scotchman,  married  an  English- 
woman in  Gibraltar.  He  afterwards  resided  for  ten  years 
in  England,  and  the  Scotch  Courts  sought  to  exercise 
jurisdiction  over  him  in  a  divorce  suit.  Again,  where  A. 
and  B.,  English  persons,  married  in  England,  and  the 
husband  quitted  England  and  resided  in  Scotland  to  avoid 
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his  creditors,  and  the  Courts  in  Scotland  claimed  power 
over  him.  Held,  in  both  cases,  that  the  parties  were 
domiciled  in  England  at  the  time  of  the  divorce  proceedings, 
that  therefore,  upon  principles  of  International  Law,  the 
Scotch  Courts  ought  not  to  exercise  jurisdiction  over 
them.  Quare  whether  by  the  Law  of  Scotland  its  Court 
had  jurisdiction  in  such  cases  (Tovey  v.  Lindsay,  1813; 
Pitt  V.  Pitt,  1864). 

The  rule  applies  equally  whether  the  matrimonial  domicile 
was  or  was  not  in  the  foreign  country,  the  foreign  domicile 
at  the  time  of  the  divorce  being  alone  material  {Tovey  v. 
Lindsay,  1813),  and  also  whether  the  marriage  is 
"English"  or  '* Foreign."  In  Ingham  v.  Sachs,  1886, 
56  L.T.  624,  Butt,  J.,  indeed,  tried  to  draw  a  distinction 
between  a  foreign  divorce  of  British  and  a  foreign  divorce 
of  non-British  subjects ;  but  it  is  submitted  that  there  is  no 
reason  or  principle  known  to  International  Law  for  this 
view,  and  the  Lords  Justices,  before  whom  the  appeal  was 
argued,  thought  the  decision  erroneous.  {Vide  Proceedings 
in  C.A.,  4  Law  Quart.  Review  108.) 

Are  there  any  exceptions  to  this  rule  recognised  in 
English  Law?  Sometimes  it  has  been  said  that  the 
principle  of  the  domicile  is  not  to  be  carried  to  its  extreme 
length ;  that  if  both  parties  are  bond  fide  resident  abroad, 
though  still  domiciled  in  England,  and  the  foreign  Court 
proceeds  to  dissolve  the  marriage  for  a  cause  known  to  the 
Law  of  England,  that  sentence  would  be  recognised  in 
England  {Argent  v.  Argent,  1865  ;  Shaw  v.  Gould,  1868, 
Ld.  Colonsay ;  Briggs  v.  Briggs,  1880 ;  Harvey  v.  Farnie,  1880, 
Sir  J.  Hannen).  There  is  no  express  decision  establishing 
this  view,  and  the  dicta  in  the  above  cases  are  opposed  to  the 
principles  of  the  Law  of  Nations  as  understood  in  England, 
the  current  of  English  decisions,  and  the  authority  of  Sinclair 
V.  Sinclair,  1798 ;  Tollemache  v.  Tollemache,  1859 ;  Shaw  y. 
Att.'Gen.,  1870.     In  Argent  v.  Argent,  1865,  the  remarks  of 
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Sir  J.  P.  Wilde  were  wholly  unnecessary  for  the  decision  of 
the  case,  and  are  not  consistent  with  the  later  decisions  of 
that  distinguished  Judge  in  Shaw  v.AtL'Gen.,  1870,  where  he 
says  : — "  In  no  case  has  a  foreign  divorce  been  held  to  invalidate 
an  English  marriage  between  English  subjects  where  the  parties 
were  not  domiciled  in  the  country  by  whose  tribunals  the  divorce 
is  granted^*'  and  also  in  Manning  v.  Manning,  1871 ;  Wilson  v. 
Wilson,  1872.  The  view  of  Lord  Colonsay  was  not  assented 
to  by  the  other  Lords  in  Shaw  v.  Gould,  1868,  and  stands 
alone.  In  Briggs  v.  Briggs,  1880 ;  Harvey  v.  Farnie,  1880, 
Sir  James  Hannen  thought  it  followed  from  Lolley's  Case 
that  a  foreign  sentence  would  be  recognised  in  England  if 
the  parties  were  both  resident  in  Scotland,  though  not 
domiciled  there,  and  the  Scotch  divorce  proceeded  on  a 
ground  of  dissolution  acknowledged  as  such  in  England. 
But  LoUey's  Case  does  not  establish  such  a  proposition  at 
all.  The  words  used  in  the  resolution  on  this  point,  "  for 
grounds  on  which  it  was  not  liable  to  be  dissolved  d  vinculo 
in  England,"  were  in  all  probability  merely  intended  to  be 
expressive  of  the  circumstance  that  the  Scotch  decree  was 
further  for  a  cause  not  known  here,  and  not  to  imply  that 
the  sentence  would  be  valid  here  if  the  ground  was  sufficient 
also  for  that  purpose  by  English  Law.  It  is  to  be  remarked 
that  Mr.  Justice  Butt,  in  Ingham  v.  Sachs,  1886,  while 
admitting  the  rule  as  to  English  marriages  of  English 
subjects,  openly  adopted  the  principle  that  bond  fide 
residence  of  the  parties,  Austrian  subjects,  in  a  foreign 
country  would  give  the  foreign  Court  jurisdiction  to 
dissolve  the  marriage,  though  both  were  domiciled  in  a 
country  (Austria),  by  the  law  of  which  the  marriage  was 
indissoluble.  It  is  most  unfortunate  that  this  case  has  been 
reported,  and  it  was  disapproved  of  in  the  Court  of  Appeal. 
The  argument  upon  which  the  decision  was  based  is  not 
clear,  but  the  ratio  decidendi  appears  to  be  the  following : — 
(a.)  The  marriage  was  celebrated  in  Berlin,  and  therefore 
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its  Courts  could  set  it  aside.  His  Lordship  said,  "  It 
seems  to  me  clear,  both  on  principle  and  authority,  that 
the  personal  status,  resulting  from  the  marriage  in  Berlin, 
is  a  matter  to  be  determined  by  the  law  of  the  country  in 
which  the  contract  was  made."  (6.)  The  rule  that  a 
foreign  dissolution  of  a  marriage  between  parties  not  then 
domiciled  within  the  foreign  country  is  ineffectual  in 
England,  applies  only  to  the  case  where  the  parties  are 
British  subjects.  Counsel  having  cited  Briggs  v.  Briggs, 
Butt,  J.,  said,  "  The  parties  were  both  English  there. 
Here  they  are  not.  Has  this  Court  ever  interfered  with 
the  jurisdiction  of  another  Court  dissolving  a  marriage 
between  two  persons  who  were  not  English  ?  "  (c.)  If  the 
English  Court  has  the  power  to  dissolve  a  marriage 
between  persons  domiciled  abroad  (Niboyet  v.  Niboyet)^  why 
ought  it  to  be  held  that  the  German  Courts  could  not  by 
"  parity  of  reasoning "  dissolve  a  marriage,  when  the 
parties  are  resident,  though  not  domiciled,  within  their 
jurisdiction  ?  What  is  the  meaning  of  the  expression  "  to 
be  determined  *'  ?  It  may  possibly  mean  either  that  the 
rights,  duties,  and  incidents  comprising  the  marriage  status 
are  regulated  or  governed  by  the  Lex  loci  contract^  celebraiiy 
or  that  the  termination  of  the  status  is  a  matter  to  be  left 
to  the  Lex  loci.  If  the  former  construction  be  correct,  it  is 
— instead  of  being  "  clear  both  on  principle  and  authority  " 
— directly  contrary  to  English  principle  and  authority ;  for 
no  rule  is  better  established  than  that  these  matters  depend 
on  the  Lex  domicilii,  and  are  in  no  way  affected  by  the  Lex 
loci  {Warrender  v.  Warrender,  1835;  5Aate;  v.  Gotdd,  1868; 
Wilson  V.  Wilson,  1871 ;  Niboyet  v.  Niboyet,  1878,  per 
Brett,  L.J. ;  Harvey  v.  Farnie,  1880,  1882).  If  it  means 
that  the  marriage,  having  been  celebrated  in  Berlin,  the 
question  of  dissolution  must  be  left  to  the  German  Courts, 
the  doctrine  is  strange  now.  The  English  decision  making 
the  closest  approach  to  this  view  is  Lolley*s  Case,  as  under- 
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Stood  by  Lord  Brougham  in  McCarthy  v.  Dc  Caix.  The 
analogy,  however,  is  only  superficial,  for  in  Lolly's  Case  the 
parties  were  domiciled  from  the  time  of  marriage  in 
England,  where  also  the  marriage  had  been  celebrated,  and 
the  resort  to  Scotland  had  been  only  with  a  view  to  obtain 
a  divorce ;  whereas,  in  Sachs*  Case,  the  parties  were  both 
domiciled  in  Austria.  The  theory  that  the  fact  of  the 
marriage  having  been  celebrated  in  a  country  draws  with  it 
the  right  for  its  Courts  to  dissolve  it,  was  repudiated  by  all 
the  Judges  in  Harvey  v.  Farnie.  As  to  the  difference  drawn 
between  British  and  non-British  subjects,  it  is  not  supported 
by  any  sound  principle.  If  the  status  of  matrimony  of 
British  subjects  is  dependent  on  the  law  of  the  domicile,  it 
seems  perfectly  logical  that  the  same  status  of  marriage 
should  equally  turn  on  the  domicile  when  the  parties  are 
foreigners.  Besides,  Collis  v.  Hector  is  a  case  where  the 
English  Courts  did  interfere  with  the  jurisdiction  of  a 
foreign  Court — and  that  the  Court  of  the  domicile — over 
two  Turkish  subjects  (one  of  whom  was  a  native  Turk,  and 
the  other  an  Englishwoman,  who  had  become  a  Turkish 
subject  by  marriage).  The  true  view  is  that  Divorce  is  a 
question  of  civil  status,  and  civil  status  is  regulated  by  the 
law  of  the  domicile,  and  not  by  that  of  the  political 
nationality  of  the  parties.  The  third  argument  of  Butt,  J., 
is  not  less  open  to  objection.  There  is  no  "  parity  of 
reasoning"  between  the  cases  of  Niboyet  v.  Niboyet  and 
Ingham  v.  Sachs.  The  first  case  was  decided  by  the 
majority  of  the  Court  of  Appeal  in  reference  to  an  English 
Statute,  rather  than  upon  general  principles  of  International 
Law,  pure  and  simple :  whereas  the  recognition,  in 
England,  of  a  foreign  divorce,  has  always  been  determined 
wholly  upon  rules  of  International  Law,  unfettered  by 
the  construction  of  a  Statute;  and  this  distinction  was 
pointedly  made  by  James  and  Cotton,  LL. JJ.,  in  Harvey  v. 
Farnie. 
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An  attempt  has  been  made  to  place  a  divorce  obtained 
within  the  British  dominions  under  an  Imperial  Statute 
upon  the  same  footing  as  discharges  in  Bankruptcy  under 
an  Act  of  Parliament.     It  is  a  recognised  rule  of  English 
law  that  a   debt    or  obligation,  whether  arising   from   a 
contract  (or  tort),  can  only  be  discharged  by  the  proper  law 
of  the  obligation,  whether  Lex  loci  contractus   (or  delicti) 
{Ballantine  v.  Golding,  1783,  i  Cookes  B.  &  L.  487 ;  Potter 
V.   Brown,   1804,   5   East   124 ;    Quelin  v.   Moisson,    1828, 
I  Knapp  266;  Gardiner  v.  Hought  n,  1862,  2  B.  &  S.  743 ; 
Phillips  V.  Eyre,  1870,  L.R.  6  Q.B.  i),  or  Lex  loci  solutionis 
(Hartley  v.  Hodges,  1861,  i  B.  &  S.  375  ;  Phillips  v.  Eyre, 
1870,  L.R.  6  Q.B.  i;    Ellis  v.   McHenry,  1871,    L.R.    6 
C.P.   228;    Gibbs    &   Sons    v.   Societe    des    Mitaux,   1890, 
25  Q.B.D.  399).     To  this  general  principle  there  is  a  well 
known  exception  established  by  numerous  decisions,  that 
when  the  bankruptcy  takes  place  in  any  part  of  the  British 
dominions  under  the  provisions  of  an  Act  of  Parliament,  it 
will  be  presumed  that  Parliament  intended  to  give  to  a 
discharge  under  such  a  bankruptcy  an  operation  co-exten- 
sive with  its  authority,  and  such  discharge  will  therefore 
operate  in  every  British  Court  irrespective  of  the  special 
forum  of  the  obligation    discharged.      Two    conclusions 
follow  from  this  rule  :  (i)  A  discharge  under  the  Bankrupt 
laws  of  England  will  operate   as  an  effectual  discharge 
everywhere  within   British   dominions    {Odwin  v.  Fdrbes^ 
1817,  Buck  57 ;   Edwards  v.  Ronald,  1830,  i   Knapp  259 ; 
Ellis  V.  McHenry,   1871,  L.R.    6  C.P.   228) ;    and   (2)   A 
discharge  under  the  Bankrupt  laws  of  any  other  British 
possession,  passed  by  the  Imperial  and  not  by  the  local 
Legislature,  will  be  valid  in  England  (Philpotts  v.  Reed,  1817, 
I   Br.  &  B.  294;  Sidaway  v.  Hay,  1824,  3  B.  &  C.   12; 
Ferguson  v.  Spencer,  1840,  i  M.  &  Gr.  987).    This  exception, 
based  upon  the  ingenuity  of  the  Judges  rather  than  the 
meaning  of  the  Statute,  has  been  sought  to  be  advanced  in 
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respect  of  a  Colonial  divorce  pronounced  under  a  Statute. 
In  Thornton  v.  Thornton,  1886,  11  P.D.  176,  the  Court  of 
Appeal  inclined  to  the  view  that  the  Indian  Courts, 
proceeding  under  the  Indian  Divorce  Act  of  1864,  had 
jurisdiction  over  persons  being  Christians  and  resident  in 
India,  and  Sir  James  Hannen  seems  to  be  of  the  same  view 
(Warier  v.  Warter,  1890,  15  P.D.  152).  But  this  construc- 
tion of  a  Statute,  that  it  extends  to  give  a  Colonial  discharge 
or  a  Colonial  dissolution  of  a  marriage  an  effect  co-extensive 
with  its  authority,  is  a  fiction  based  on  the  general  terms 
of  the  Act,  and  very  probably  the  Legislature,  when  enacting 
the  provisions  of  the  Bill,  never  dreamt  of  the  effect  which 
such  a  discharge  or  divorce  in  the  particular  country  for 
which  it  was  enacted  was  to  have  upon  the  rest  of  the  British 
dominions.  Besides,  if  an  Indian  divorce  of  parties  domiciled 
in  England,  but  resident  in  India,  uncler  the  Indian  Act  of 
1864,  is  valid  here,  a  divorce  pronounced  here  under  the 
English  Act  of  1858  ought  to  be  held  valid  in  India  and 
every  other  portion  of  the  British  Empire ;  but  this  pre- 
sumptuous claim  has  never  been  put  forward  in  any  dictum 
or  decision.  Whatever  may  be  the  view  as  to  the  case  of 
Bankruptcy,  it  cannot,  in  the  absence  of  an  authoritative 
decision,  be  regarded,  with  respect  to  Divorce,  as  an 
established  exception  to  the  rule  of  the  domicile  being 
exclusively  the  test  of  the  jurisdiction  of  any  foreign 
Court. 

Section  {7).    The  effects  of  a  divorce  pronounced  by  the 
Court  of  the  domicile  upon  the  status,  contract,  or  property 
of  the  parties,  resulting  or  flowing  from  the  law  of  that 
country  will  be  recognised  in  England  to  the  same  extent. 
(Warrender  v.    Warrender,   1835  5     Shaw   v.   Gould,   1868 
Niboyet  v.  Nibqyet,  1878 ;   Harvey  v.  Farnie,  1880,  1882 
Scott   V.    Att.'Gen.,    1886;     Turner    v.    Thompson,     1888 
Warter    v.    Warter,     1890;     Nunnely     v.    Nunnely,     1890, 
15  P.D.  186.) 


122  PRIVATE   INTERNATIONAL   LAW  OF  DIVORCE. 

Three  results  follow  from  this  principle  when  applied 
to  the  status  of  the  parties :  i.  If  the  decree  of  the 
competent  foreign  Court  effectually  dissolves  the  marriage, 
reducing  the  parties  to  the  status  of  unmarried  persons 
in  their  domicile,  and  conferring  thereby  a  capacity  to 
remarry,  they  will  be  regarded  as  unmarried  persons 
and  free  to  remarry,  if  they  wish,  in  every  civilised 
country.  (Ryan  v.  Ryan,  1816  ;  Conway  v.  Beazley,  1831 ; 
Warrender  v.  Warrendcr^  1835  *  Tollemache  v.  TolUmache, 
1859 ;  Palmer  v.  Palmer,  1859  ;  Shaw  v.  Gould,  1868 ;  Shaw 
V.  Att.'Gen.,  1870 ;  Niboyet  v.  Niboytt,  1879 ;  Briggsy.  Briggs, 
1880;  Harvey  v.  Farnie,  1880,  1882;  Scoit  v.  Ait,-Gen., 
1886 ;  Turner  v.  Thompson,  1888 ;  Warter  v.  Warier,  1890.) 
ii.  If  the  effect  of  the  foreign  sentence  be  to  dissolve  the 
marriage  completely^  and,  in  addition,  to  impose  a  penal 
restraint  upon  the  guilty  party,  this  incapacity  having  no 
extra-territorial  force,  either  party  may  marry  again  in  some 
other  country.  {Scott  v.  Att.-Gen.,  1886  ;  Vide  also  Birt  v. 
Boutinez,  1873,  and  the  American  case,  Ponsford  v.  Johnson, 
2  Blatch  51.)  iii.  If  the  result  be  not  to  sever  the  tie  com- 
pletely till  the  lapse  of  a  certain  time,  then,  until  that  period 
has  passed,  the  parties  not  being  reduced  to  the  status  of 
strangers,  but  having  the  vinculum  still  subsisting,  cannot 
marry  others  {Warterv.  Warter,  1890).  Thedifference  between 
these  two  cases  (Scott  v.  Att.-Gen.,  1886,  and  Warter  v. 
Warter,  1890)  lies  in  this,  that  at  the  time  of  the  remarriage 
in  England  the  bond  was  fully  and  completely  broken  in 
the  first,  whereas  in  Warier  v.  Warter,  1890,  it  was  still 
subsisting.  In  the  former  case,  the  parties  being  in  the 
position  of  strangers  under  the  Colonial  law,  were  free  to 
settle  in  any  other  jurisdiction  and  contract  a  new  marriage, 
the  incapacity  under  the  Roman-Dutch  law  being 
of  no  avail,  either  on  the  well-known  rule  of  International 
Law  that  a  penal  status  has  no  extra-territorial  effect,  or  on 
the  principle  that  the  English  domicile  of  the  lady  cured 
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the  defect  arising  under  the  foreign  law  {Sottomayor  v, 
De  Barros,  1877,  3  P.D.  5).  In  the  latter,  the  parties  were 
not  in  the  position  of  strangers ;  the  incapacity  to  marry 
was  upon  both  parties,  and  therefore  not  penal.  This 
restraint  "was  an  integral  part  of  the  proceedings  by  which 
alone  both  the  parties  can  be  released  from  their  incapacity 
to  contract  a  fresh  marriage":  whereas  in  Scoit  v.  Att.- 
Gen.  the  incapacity  was  distinct  from,  and  in  addition  to, 
the  divorce  proceedings.  Consequently,  in  Warier  v. 
Warier,  1890,  the  acquisition  of  an  English  domicile  and  a 
marriage  in  this  country  could  not  affect  the  status  of  either 
party,  that  is  to  say,  could  not  give  to  the  marriage  an 
effect  not  yet  resulting  from  the  law  of  the  country  of  the 
competent  Court. 

As  to  the  effect  of  a  divorce  upon  an  ante-nuptial 
marriage  settlement,  the  English  cases  do  not  furnish  any 
trustworthy  rule.  What  is  the  effect  of  a  valid  foreign 
divorce  upon  an  existing  marriage  contract  ?  Suppose, 
that  by  the  law  of  the  domicile  at  the  date  of  the  divorce, 
the  contract  becomes  null  and  void  altogether,  or  that  the 
rights  of  the  parties,  as  settled,  are  varied  by  the  foreign 
Court,  it  may  be  enquired  what  will  be  the  rights  of  the 
divorced  persons  as  to  English  property  ?  In  Collis  v. 
Hecior,  1875,  **  was  contended  by  counsel  that  the  Turkish 
law  invalidated  the  ante-nuptial  settlement  upon  divorce, 
and  that  the  rights  of  the  parties  were  to  be  determined  as 
if  there  had  been  no  contract ;  but  it  was,  nevertheless, 
held  that  the  settlement  was  to  be  executed  here.  But  it 
must  be  borne  in  mind  that  the  Turkish  divorce  was 
invalid  for  irregularity  in  the  proceedings,  so  that,  accord- 
ing to  English  law,  the  vinculum  matrimonii  was  still 
subsisting ;  and  secondly,  that  the  evidence  of  the  Turkish 
law  upon  the  ppint  was  wholly  unsatisfactory;  and  the 
judgment  expressly  refers  to  these  circumstances  on  p.  341. 
If  the  foreign  sentence  of  dissolution  had  been  perfectly 
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valid,  and  it  had  been  shewn  to  be  the  law  of  Turkey,  that 
the  effect  of  the  decree  of  divorce  was  to  render  abso- 
lutely void  the  trusts  of  the  settlement ;  it  is  difficult  to  see 
why  that  effect  should  not  have  been  given  to  the  settlement 
in  this  country,  though  it  was  an  "  English  contract/*  It 
is  perfectly  true  that  the  material  validity,  construction, 
and  effect  of  an  "  English  settlement,"  as  a  settlement,  is  to 
be  decided  by  the  law  of  England,  that  being  the  law 
intended  by  the  parties  to  govern  their  contract,  but  the 
efftct  of  the  divorce  upon  the  validity  of  the  contract  is  quite 
another  matter,  and  ought  to  be  governed  by  the  law  of  the 
domicile  at  the  time  of  the  divorce.  When  parties  about 
to  marry  enter  into  a  settlement,  it  is  their  intention  that 
all  questions  concerning  the  contract,  as  such,  should  be 
decided  by  some  particular  law,  e.g.,  English  law. 
But  the  validity  or  invalidity  of  the  contract  conse- 
quent upon  a  divorce,  is  a  question  which  the  parties  do 
not  contemplate,  and  hence  it  cannot  be  said  that  they 
adopt  the  same  law  (English  law,  for  instance)  to  govern 
this  point.  The  presumption,  in  law,  must  be,  if  we  are  to 
enquire  at  all  what  was  the  intent  of  the  parties  with  refer- 
ence to  this  matter,  that  they  have  tacitly  adopted  the  law 
of  the  country  whose  Court  can  grant  a  valid  divorce,  and 
that  is  the  law  of  the  domicile  at  the  time  of  the  suit.  As 
to  the  power  of  the  English  Courts  to  vary  a  foreign  settle- 
ment under  22  &  23  Vict.,  c.  61, §  5,  vide  Nunneley  v.  Nunneley, 
1890,  15  P.D.  186 ;  De  Ricci  v.  De  Ricci,  L.R.  [1891]  P.  378  ; 
Forsyth  v.  Forsyth,  Ibid. 

The  operation  of  a  valid  foreign  divorce  upon  the  move- 
ables of  the  parties  is  determined  by  the  application  of  two 
simple  rules.  First,  where  there  is  a  marriage  contract 
entered  into,  prior  to  the  marriage,  the  rights  of  the  parties, 
being  already  settled  thereby,  will  not  be  affected  by  the 
domiciliary  law  at  the  time  of  the  dissolution,  that  is 
so  far  as  the  contract  extends  {Watts  v.  Shrimpton,   1855, 
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21  Beav.  97).  Secondly,  in  the  absence  of  any  valid 
marriage  settlement,  the  rights  of  the  parties,  as  to  move- 
ables, upon  divorce  a  vinculo,  or  a  mensd,  will  be  regulated 
by  the  law  of  the  domicile  at  the  date  of  such  proceedings 
The  parties  being  domiciled  at  the  time  of  the  proceedings 
in  the  country  a  Court  of  which  has  dissolved  the  marriage, 
they  are  personally  subject  to  the  laws  of  that  State,  and 
their  moveables  being  also  within  the  same  locality  by 
reason  of  the  maxim  mobilta  sequuntur  personam,  the 
domiciliary  Court  is  the  only  Court  which  can  so  deal  with 
the  property  of  each  as  to  be  universally  binding.  Whether 
this  rule. will  apply  to  the  moveables  of  each  acquired 
before  as  well  as  after  marriage,  will  depend  upon  whether 
or  not  the  English  Courts  will  ultimately  adopt  the  doctrine 
that  the  law  of  the  actual  domicile  governs  all  questions  as 
to  property,  upon  marriage,  irrespective  of  the  mode  or 
period  of  acquisition.  At  present  the  tendency  seems  to  be 
in  feivour  of  the  doctrine  {Lashley  v.  Hog,  Rob.  App.  Sc.  204 ; 
Re LeWs  Trusts,  1882,7  L.R.  Ir.  132;  Re  Marsland,  1886, 
55  L.J.  Ch.  581) ;  McCarthy  v.  De  Caix,  1831,  does,  indeed, 
apply  English  law  to  the  case  of  a  foreign  divorce  of 
parties  domiciled  abroad,  but  it  has  been  declared  by  the 
House  of  Lords,  in  Harvey  v.  Farnie,  that  the  Danish,  and 
not  the  English,  law  ought  to  have*governed  the  distribution 
ofthe  personal  effects  of  the  parties  upon  the  divorce  and 
death  ofthe  husband. 

E.    H.   MONNIER. 
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IV.— THE   MARGARINE  LAWS. 

TT  is  alleged  that  after  four  years'  working,  the 
-■-  Margarine  Act  of  1887  (50  &  51  Vict.,  Ch.  29)  is 
a  failure.  The  adulteration  of  butter,  whether  home-made 
or  imported,  with  Oleo-Margarine,  to  a  greater  or  less 
extent  still  continues,  and  very  few  prosecutions  against 
makers,  dealers,  or  wholesale  dealers  or  importers  have  been 
recorded.  A  return,  however,  was  asked  for  by  Sir  Richard 
Paget  last  year  (1892)  in  respect  of  the  number  of  samples 
of  Margarine  taken  for  analysis  by  officers  of  the  Customs 
and  Inland  Revenue,  under  Section  8  of  the  Margarine  Act 
of  1887.  The  names  and  addresses  (postal)  of  the  manu- 
facturers of  Margarine  in  the  United  Kingdom,  registered 
under  Section  9  of  the  same  statute,  were  also  desired; 
and,  likewise,  the  number  of  prosecutions  and  convictions 
under  the  Act,  in  county  and  borough,  for  the  years  1888, 
1889,  1890,  and  1891. 

According  to  this  Return,  in  England  and  Wales  there 
were,  during  the  time  covered  by  the  Return,  1,473  pro- 
secutions and  1,273  convictions,  and  in  Scotland  48 
prosecutions  and  41  convictions.  In  the  Irish  counties 
and  boroughs  there  were  38  prosecutions  and  34  convic- 
tions, and  in  the  Dublin  Metropolitan  Police  District  135 
prosecutions  and  116  convictions.  As  regards  these  1,463 
convictions,  there  were  only  41  in  Scotland, but  160  in  Ireland. 
Wales  was  guilty  of  14  offences,  and  England  of  1,259.  Con- 
victions in  English  boroughs  were  few,  e.g.,  in  Birmingham, 
65;  Bristol,  23;  Leeds,  23;  Liverpool,  319;  Manchester, 
86 ;  St.  Helens,  25  ;  SaKbrd,  10 ;  Stockton,  17 ;  and  War- 
rington, 15.  The  variations  indicate  either  the  localisation 
of  the  Margarine  trade,  or  remarkable  differences  in  the 
activity  of  the  Authorities  in  dealing  with  adulteration.    In 
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connection  with  this  Return  it  may  be  noted  that  some 
prosecutions  were  withdrawn  or  dismissed  on  payment 
of  costs.  In  some  cases,  too,  proceedings  were  taken 
under  the  Adulteration  of  Food  and  Drugs  Act  only ;  and  in 
other  instances  proceedings  were  also  taken  under  that 
Act,  and  the  defendants  were  convicted  under  it  only. 
It  would  further  appear  that,  in  some  boroughs  having 
separate  Commissions  of  the  Peace,  there  were  no  prosecu- 
tions under  the  Margarine  Act,  1887,  during  the  years  1888 
to  iSgi ;  but  in  the  Return,  Boroughs  not  having  separate 
Commissions  of  the  Peace  are  included  in  the  figures  for 
the  Counties  in  which  they  are  respectively  situated.  In 
one  instance  one  defendant  had  four  summonses  issued 
against  him. 

This  Margarine  Act,  however,  was  the  result  some  years 
ago  of  an  active  discussion  of  the  Margarine  question^  and 
which  occupied  a  prominent  position,  and  aroused  much 
animated  debate,  not  only  in  Parliament,  but  in  the  press  and 
by  the  public.  Two  or  three  Billswere,'on  different  occasions, 
framed  with  a  view  of  preventing  the  sale  of  the  imitation 
article  under  the  name  of  butter,  A  Select  Committee 
of  the  House  of  Commons  received  a  great  bulk  of 
evidence  upon  the  matter,  and  the  Report  of  the  Com- 
mittee gave  rise  to  an  animated  debate.  So  strong  was 
the  feeUng,  indeed ,  that  the  recommendation  that  the 
imitation  article  should  be  called  Butterine  was  overthrown, 
and  the  word  Margarine  adopted.  Only  five  years  ago  was 
it  since  this  happened,  but  the  Act  about  which  so  much 
trouble  was  taken  is,  as  indicated,  now  alleged  to  be 
practically  a  dead  letter.  If  administered  at  all,  it  is  done 
in  a  spasmodic  way  by  Vestry  officials,  who  are  well  known 
to  the  local  tradespeople  and  have  little  chance,  if  they 
have  the  inclination,  to  detect  offenders.  When  the  Act 
was  passed,  the  machinery  for  enforcing  it  was  perhaps 
not  altogether  satisfactory  and  adequate,  and  experience 
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seems  now  to  prove  that  to  be  the  case.  Either,  therefore, 
the  Act  must  be  worthless  and  should  be  rescinded,  or  it  is 
of  some  value  to  the  community,  and  measures  should  be 
taken  to  see  that  its  provisions  are  better  carried  out. 
From  this  statement  it  would  appear,  that  a  Margarine 
Act  is  a  curious  instance  of  the  neglect  into  which  impor- 
tant legislation  may  fall. 

When  this  statute  was  passed  great  things  were  hoped  of 
it.  The  Act  provided  heavy  penalties  on  persons  dealing 
with  Margarine,  whether  wholesale  or  retail,  whether  as 
manufacturer,  importer,  or,  as  consignor  or  consignee,  or  as 
commission  agent  or  otherwise,  who  committed  such 
offences  against  the  Act  as  omitting  to  mark  the  cases, 
neglecting  to  register  a  manufactory,  or  selling  Margarine 
otherwise  than  as  defined.  According  to  the  statutory 
definition,  "  Margarine  "  meant  all  substances,  whether 
compound  or  otherwise,  prepared  in  imitation  of  butter, 
and  whether  mixed  with  butter  or  not,  and  no  such 
substance  could  be  lawfully  sold,  except  under  the  name  of 
Mai'garine  and  under  the  conditions  set  forth  in  the  statute ; 
**  Butter"  was  considered  to  mean  the  substance  usually 
known  as  butter,  made  exclusively  from  milk  or  cream,  both 
with  or  without  salt  or  other  preservative,  and  with  or 
without  the  addition  of  colouring  matter.  The  packages 
containing  Margarine,  whether  open  or  closed,  had  further 
to  be  branded  or  durably  marked  '*  Margarine  "  on  the  top, 
bottom,  and  sides  in  printed  capital  letters,  not  less  than 
three-quarters  of  an  inch  square ;  and  if  such  Margarine 
was  exposed  for  sale  by  retail,  there  was  to  be  attached  to 
each  parcel  thereof  so  exposed  and  in  such  manner  as  to  be 
clearly  visible  to  the  purchaser,  a  label  marked,  in  printed 
capital  letters  not  less  than  one  and  a  half  inches  square, 
**  Margarine."  Every  person  selling  Margarine  by  retail, 
save  in  a  package  duly  branded  or  durably  marked,  was  in 
every  case  to  deliver  the  same  to  the  purchaser  in  or  with  a 
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paper  wrapper  on  which  had  to  be  printed  in  capital  letters, 
not  less  than  a  quarter  of  an  inch  square,  **  Margarine." 
All  Margarine  that  might  be  imported  or  manufactured  had, 
moreover,  to  be  consigned  as  Margarine.  It  was  provided 
further  that  samples  for  analysis  under  the  Sale  of  Food  and 
Drags  Act,  1875,  might  be  procured  by  Customs  or  Inland 
Revenue  officers,  Inspectors  of  Nuisances,  or  Police  con- 
stables, duly  authorised,  and  those  Inspectors  could  also  take 
samples  without  purchase.  Every  manufactory  of  Margarine 
within  the  United  Kingdom  of  Great  Britain  and  Ireland  had 
to  be  registered  by  the  owner  or  occupier  thereof  .with  the 
Local  Authority,  as  might  be  directed  by  the  Local  Govern- 
meDt  Board.  According  to  the  latest  Return  under  this  latter 
provision,  the  manufacturers  of  Margarine  seem  certainly 
well  looked  after  in  this  country.  There  seem  to  be  twenty- 
three  of  them  in  the  United  Kingdom ;  eleven  in  England, 
ten  in  Scotland,  two  in  Ireland.  Four  factories  exist  in 
London;  three,  one  in  Chester,  another  in  Cumberland, 
and  a  third  in  Staffordshire,  are  within  the  Jurisdiction  of 
English  County  Councils;  and  four,  three  of  them  at 
Birkenhead,  are  subject  to  the  Town  Councils.  The 
Scotch  factories  are  scattered.  Both  the  Irish  works  are 
in  Limerick.  When  the  amount  of  trade  done  in  this  com- 
modity is  considered,  it  is  evident  that  the  greater  portion 
sold  is  foreign,  and  it  is  asserted  that  the  foreign  product 
seems  to  be  more  easily  sold  as  pure  butter  than  the  home 
manufactured  stuff.  For  all  these  factories,  however,  the 
House  of  Commons  insists  upon  having  the  name  and 
the  postal  address  of  every  such  Margarine  maker.  The 
penalties  which  are  recoverable  under  the  Act,  or  any  part 
of  them,  may,  it  is  provided,  be  paid  to  the  person  who 
proceeds  for  the  same,  to  re-imburse  him  for  the  legal  costs 
of  obtaining  the  analysis  and  any  other  reasonable  expenses. 
The  proceedings  for  infringement  of  the  Statute  are  like  those 
prescribed  under  the  Food  and  Drugs  Act,  1875. 
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Such  is  a  summary  of  the  clauses  of  this  Margarine  Act, 
now  being  pronounced  unsuitable  by  the  Trade. 

With  reference  to  the  alleged  abuses  under  the  Act,  it 
was  in  the  early  part  of  1892,  that  at  the  instance  of  the 
Federation  of  Grocers'  Associations,  a  large  deputation 
from  the  grocers*  trade,  including  representatives  from 
Manchester,  Liverpool,  Birmingham,  Bristol,  Aberdare, 
Newport  (Monmouthshire)  and  Wolverhampton,  had  an 
interview  in  the  Conference  room  of  the  House  of  Commons 
with  Mr.  Ritchie,  then  President  of  the  Local  Government 
Board,  on  the  subject  of  the  mode  in  which  the  various 
Adulteration  Acts  were  administered.  The  deputation,  it 
appeared,  desired  an  amendment  in  the  administration  of 
various  Acts  directed  against  adulteration,  and  amongst 
other  reforms  wanted,  it  was  urged  that  the  use  of  the  word 
Margarine  should  be  sufficient  protection  against  convic- 
tions for  the  sale  of  butter  mixtures,  or  that  all  prosecutions 
for  the  sale  of  such  mixtures  should  be  taken  under  the 
Margarine  Act  and  not  under  the  Sale  of  Food  and 
Drugs  Act.  Until  an  amendment  of  the  law  had  been 
secured,  it  was  suggested  that  it  might  be  possible  for 
the  Local  Government  Board  to  issue  an  Order  to 
the  local  Sanitary  Authorities  on  this  point.  Traders 
had  more  equitable  protection,  so  far  as  butter  and  butter 
mixtures  were  concerned,  under  the  Margarine  Act, 
but  customers  could  not  be  got  to  ask  for  Margarine,  but 
bought  at  a  very  cheap  price  under  the  name  of  butter 
what  they  perfectly  knew  to  be  Margarine,  and  what  indeed 
was  labelled  as  such.  It  was  alleged  by  a  member  of  the 
deputation,  too,  that  an  undertaking  formerly  given  and 
acted  upon  by  the  Health  Committee  to  prosecute  in  butter 
cases  only  under  the  Margarine  Act  had  recently  been 
departed  from.  It  was  a  misfortune  that  in  different  towns 
there  was  no  uniformity  of  procedure.  Mr.  Ritchie,  in 
reply  to  these  statements,  pointed    out  that  the  Local 
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Government  Board  had  no  power  to  issue  an  Order 
directing  either  Local  Authorities  or  Magistrates  with 
regard  to  the  administration  of  Acts  of  Parliament.  He 
suggested  that  the  Federation  itself  could  usefully  remind 
traders  of  the  exact  provisions  of  the  Acts  so  as  to  help  in 
keeping  them  within  the  law.  It  was,  however,  again 
urged  that  butter  and  butter  substitutes  should  be  with- 
drawn from  the  operation  of  the  Food  and  Drugs  Act,  as 
they  were  included  within  the  scope  of  the  Margarine  Act. 
In  Liverpool  there  had  been  prosecutions  under  the  Food 
and  Drugs  Act,  even  when  the  Margarine  Act  had  been 
complied  with.  If  particulars  of  alleged  offences  and  the 
extent  and  nature  of  alleged  adulterations  could  be  inserted 
in  summonses,  the  official  analysis  could  be  checked.  It 
was  also  asked  that  it  should  be  made  compulsory  on 
Justices,  at  request  of  either  party,  to  refer  articles  for 
analysis  to  the  Somerset  House  authorities,  which  course 
was  at  present  discretionary.  Mr.  Ritchie  further  repeated 
that  he  had  no  authority  at  the  Local  Government  Board 
to  remedy  the  grievances  alleged  in  connection  with  the 
administration  of  certain  Acts,  but  any  Bill  introduced  to 
deal  with  these  matters  would  be  considered. 

The  advent  of  the  present  Government  seems  to  have 
left  matters  in  that  stage,  though  as  one  of  the  Agricultural 
associations  is  said  to  have  a  measure  dealing  with  the 
case,  and,  therefore,  with  the  agitations  in  all  quarters, 
there  is  some  possibility  of  a  remedy  being  introduced, 
unless  Ireland  blocks  the  way. 

Perhaps  some  of  the  dislike  to  the  present  statute  may 
arise  from  misunderstanding  its  provisions,  for  some 
analysts  have  contended  that  the  Act  is  imperfect  because 
the  Inspectors  have  to  go  through  the  ordinary  form  of 
purchase  in  order  to  obtain  samples  for  analysis,  and 
consequently  shopkeepers  keep  a  look  out  and  take  care 
to  supply  officials  whom  they  know  by  sight  and  suspicious 
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.persons ;  whereas  the  guileless  public  can  be  deceived  easily, 
as  the  shopkeepers  can  make  up  their  mixtures  behind  their 
screens  without  observation.  In  making  these  allegations, 
however,  it  is  overlooked  that  it  is  provided  in  Section  lo  of 
the  Act  of  1887,  that  any  officer  authorised  to  take  samples 
in  the  Sale  of  Food  and  Drugs  Act,  1875,  may,  without 
going  through  the  forms  of  purchase  provided  by  this  Act, 
but  otherwise  acting  in  all  respects  in  accordance  with  the 
provisions  of  the  said  Act  as  to  dealing  with  samples,  take, 
for  the  purpose  of  analysis,  samples  of  any  butter  or  sub- 
stances purporting  to  be  butter  which  are  exposed  for  sale, 
and  which  are  not  marked  *'  Margarine."  In  order  to 
remedy  some  of  these  defects  in  the  Act,  it  is  suggested 
that  there  should  be  prohibited  the  use  of  colouring  fats 
which  are  not  butter,  and  of  the  mixing  of  butter  with  any 
other  fat.  Also  the  appointment  of  special  Inspectors,  and 
a  systematic  inspection  of  all  establishments  connected 
with  the  trade,  including  also  hotels  and  eating  houses. 
The  ticket  required  by  the  present  Act,  to  be  placed 
upon  Margarine,  ought  to  have  letters  of  a  larger  size, 
printed  in  either  black  or  dark  blue  ink,  instead  of  in 
light  inks,  so  difficult  to  decipher.  The  imposition  of 
heavier  penalties  would  be  beneficial,  abolishing  nominal 
fines,  which  give  more  amusement  than  anything  else,  or 
else  the  offending  party  throws  the  onus  upon  one  of 
his  shop-hands. 

In  addition  to  these  changes,  it  is  also  suggested  that 
Margarine  should  be  sold  in  its  natural  form ;  that  is  to  say, 
unmixed  with  butter  and  unmixed  with  colouring  matter. 
It  is,  of  course,  illegal  to  colour  any  article  of  food  with  the 
object  of  concealing  its  inferior  nature,  and  it  is,  therefore, 
illegal  to  colour  Margarine  to  resemble  butter.  Makers, 
nevertheless,  mix  butter  with  Margarine,  but  this  should 
not  be  allowed  under  a  new  Act,  under  any  conditions, 
although  now  if  the  buyer  is  informed  that  he  is  buying 
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Margarine,  it  is  permissible,  as  the  Act  of  1887  declared 
any  mixture  of  which  Margarine  forms  a  part  to  be 
Margarine. 

It  is  the  Central  Chamber  of  Agriculture  which  is  said  to 
have  drafted,  and  to  be  endeavouring  to  pass  through 
Parliament,  a  new  Margarine  Bill,  and  this  new  Bill  is 
intended  to  entirely  prevent  the  admixture  of  colouring 
matter  or  butter  with  Margarine.  Opponents  of  the 
measure  argue  that  this  proposal  to  prevent  the  admixture 
of  butter  with  Margarine  will  probably  be  found  to  reduce 
rather  than  increase  the  consumption  of  butter.  Why,  it  is 
asked,  allow  coffee  and  chicory,  and  dozens  of  other  goods, 
to  be  sold  mixed,  and  not  butter  and  Margarine  ?  The 
present  Margarine  Act  is  a  very  good  one  if  only  it  were 
niore  stringently  enforced,  and  if  second  and  third  offences 
were  punished  with  the  maximum  fine.  Unless  Inspectors 
^e  vigilant  and  the  Magistrates  strict,  the  law  will  be 
evaded,  no  matter  what  Act  is  passed.  Margarine  has, 
since  its  first  introduction,  had  to  contend  with  great 
prejudice,  but  it  has  triumphed  over  that  and  all  obstacles. 
At  present  its  sale  is  larger  than  ever.  Unless  the  makers 
of  butter  produce  the  highest  quality  they  cannot  hold 
their  own  against  it,  no  matter  what  restrictions  are  put 
upon  its  sale  or  manufacture.  The  proposed  alteration  of 
the  la.w,  by  making  colouring  of  Margarine  illegal,  however, 
it  is  urged,  would  be  far  preferable  to  a  state  of  things 
^hich  admits  of  so  much  robbery.  Other  allegations  point- 
^H  to  the  need  of  a  new  Margarine  Bill,  aver  that  the 
British  farmer  is  being  ruined  by  the  abominations  of  grease 
compounds  now  sold  as  cheese  and  butter,  and,  therefore, 
"the new  Bill  is  passed.  Margarine  ought  to  be  at  least  30 
P^r  cent,  cheaper,  as  the  demand  for  adulteration  purposes 
Would  be  stopped.  The  County  Councils  should  appoint  an 
Inspector  to  go  from  town  to  town  and  test  every  article  of 
P'^se  not  labelled  "  Margarine.'' 
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The  Manchester  and  District  Master  Pork  Butchers' 
Guardian  Association  once  had  a  lengthy  correspondence 
with  Mr.  Lee  Knowles,  M.P.,  on  the  grease  subject,  but 
principally  as  to  lard,  though  reference  was  made  to  the 
Merchandise  Marks  Act,  the  Food  and  Drugs  Act,  and 
incidentally  to  the  Margarine  Act.  Referring  to  this  last 
statute,  it  was  pointed  out  that  much  valuable  protection 
had  been  afforded  by  it,  and  that  an  intending  purchaser  of 
butter  may  fairly  rely  upon  getting  the  genuine  article  when 
asking  for  it.  Margarine  cannot  now  be  sold  for  butter 
without  subjecting  the  vendor  to  heavy  penalties,  and  it 
was  hardly  fair,  it  was  pointed  out,  that  all  kinds  of 
foreign  oils  and  fats  sold  as  lard  should  not  be  required  to 
be  similarly  labelled  with  some  special  name.  Mr.  Lee 
Knowles,  in  his  reply,  pointed  out  that  the  Margarine  Act 
was  regarded  as  an  exceptional  measure,  conceded  mainly 
to  the  wishes  of  the  Irish  butter  makers. 

Looking  abroad  and  viewing  the  Continental  methods  of 
treating  the  Margarine  trade,  it  may  be  noted,  that,  in 
Denmark  there  is  a  law  regulating  the  manufacture  and  sale 
of  Margarine  and  Margarine  cheese.  The  following  account 
of  the  measure  is  pertinent.  Manufactories  of  Margarine 
are  under  police  supervision.  Wholesale  and  retail  dealers 
keep  the  commodity  in  specially-shaped  receptacles,  plainly 
marked  with  its  name ;  and  a  notice  is  put  up  in  every  shop 
in  which  Margarine  is  sold,  stating  that  it  is  on  sale  there. 
The  amount  of  butter  put  into  Margarine  must  not  exceed 
50  per  cent.,  and  the  percentage  and  the  manufacturer's 
name  must  be  marked  on  all  the  receptacles  and  on 
wrappers  used  by  retailers.  Margarine  must  not  be 
coloured  a  deeper  yellow  than  a  certain  light  shade  shown 
in  the  scale  of  colours  annexed  to  the  Act  governing  the 
matter.  It  can  only  be  exported  in  receptacles  of  peculiar 
shape,  and  the  Minister  of  the  Interior  may  at  any  time 
prohibit   its  export.      There   are  similar    regulations   for 
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Margarine  cheese,  and  for  Oleo-Margarine  as  far  as  it  is 
necessary.  These  commodities  must  be  described  as  what 
they  are  in  contract  notes,  bills  of  lading,  invoices, 
and  similar  documents.  The  penalties  for  infringement  of 
the  law  are  severe,  including  imprisonment  for  most 
o£fences,  or  more  or  less  heavy  fines  where  there  appears 
to  be  no  fraudulent  intent.  Convictions  are  to  be  published, 
with  the  names  of  the  offenders ;  and  illegal  goods  are  to  be 
confiscated,  one-third  of  their  value  being  paid  to  the 
informer.  This  measure  shews  that  the  colouring  of  butter 
is  permitted.  In  England  it  is  alleged  that  Danish  butter 
is  sold  at  an  unremunerative  price  for  the  purpose  of 
attracting  customers  to  purchase  Margarine. 

English  farmers  are  advised  by  opponents  of  any 
alteration  to  the  present  Margarine  law  to  read  the 
Reports  on  Dairy  farming  in  Denmark,  Sweden,  and 
Norway,  issued  by  the  British  Board  of  Agriculture.  The 
French  reports  would  also  no  doubt  be  interesting  reading, 
for  the  French  have  been  trying  to  deal  with  the  matter  by 
prohibiting  the  mixture  of  butter  and  Margarine,  also 
providing  that  both  makers  and  sellers  of  Margarine  shall 
affix  a  label  to  the  packages,  pay  2  fr.  for  every  hundred 
kilogrammes  in  the  form  of  duty,  and  officially  notify  the 
Authorities  upon  certain  points  in  connection  with  the 
business ;  those  who  violate  the  law  being  punished  by 
imprisonment.  Omission  to  affix  the  label  is  punished  by  a 
short  period,  but  in  the  other  instance  from  six  months  to 
two  years  will  have  to  be  suffered.  It  remains  to  be  seen 
to  what  extent  this  attempt  at  prohibition  will  be  successful. 

The  Medical  profession,  too,  seem  to  have  thought  it 
necessary  to  say  something  on  the  matter,  for  in  the 
Hospital  there  is  a  reference  to  the  Margarine  Act,  which,  it 
is  conceded,  has  amply  proved  its  necessity  and  utility  during 
the  past  four  years.  The  chief  complaint  that  honest  people 
and  people  of  "  taste  ''  have  to  make,  is  that  it  has  not  been 
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administered  with  sufficient  sternness.  It  is  something,  no 
doubt,  to  have  had  nearly  1,500  prosecutions  in  England 
alone,  and  that  close  upon  1,300  of  them  have  resulted  in 
convictions ;  but  it  is  a  pity  that  the  manufacturers  are 
the  persons  who  mostly  escape.  The  English  man  of 
business  is  a  worse  offender  than  the  Welsh  in  the 
substitution  of  Margarine  for  butter,  and  much  worse 
than  the  Scotch  or  Irish.  The  Irish,  indeed,  have  experi- 
enced extremely  few  prosecutions.  The  chief  criminals  of 
Great  Britain  have  been  the  tradesmen  of  large  towns. 
Liverpool  has  reached  the  "  bad  eminence "  of  being 
the  worst  city  in  the  kingdom  in  the  Margarine  imposture. 
The  successful  convictions  in  Liverpool  during  the  four 
years  1888,  1889,  1890,  and  1891,  numbered  319 ;  those  in 
London  amounted  to  no  more  than  218;  that  is  to  say, 
Liverpool  is  about  ten  times  worse  than  London  in  this 
matter. 

From  the  point  of  view  of  the  public  health  there  is,  says 
a  writer  in  the  Morning  Posty  more  to  be  said  in  favour  of 
the  home  than  the  foreign  article,  since  the  Act  of  1887, 
which  was  passed  as  a  kind  of  supplement  to  the  Merchan- 
dise Marks  Act,  prevents  the  use  of  the  deleterious 
materials  and  offensive  processes  which  are  resorted  to 
in  some  foreign  manufactories. 

It  will  have  been  gathered  from  the  Return  already  given 
that  the  prosecutions  so  far  instituted  have  not  been  of  a 
sufficiently  satisfying  nature  to  meet  the  views  of  those 
dissatisfied  with  the  present  measure.  The  following  is  an 
account  of  a  prosecution  which  may  be  taken  as  a  type  of 
others  elsewhere.  At  the  Liverpool  Police  Court,  before 
Mr.  Stewart,  the  Stipendiary  Magistrate,  several  grocers 
were  summoned  under  the  Sale  of  Food  and  Drugs  Act  for 
selling  Margarine  for  butter.  A  witness  proved  purchasing 
a  quarter-pound  of  shilling  butter  which  she  had  asked  for, 
and  handing  it  over  to  an  Inspector,  who  sent  it  to  a  public 
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analyst,  whose  report  was  that  the  first  sample  contained 
8  per  cent,  of  water,  and  upwards  of  75  per  cent,  of  fats 
other  than  butter.  It  was  contended  for  the  defence  that 
the  grocers  were  under  the  apprehension  that  if  they  sold 
the  article  with  the  label  "  Margarine  "  upon  it  they  were 
complying  with  the  Margarine  Act.  People  were  in  the 
habit  of  asking  for  butter  when  they  knew  well  they  would 
get  Margarine,  and  could  not  get  genuine  butter  at  the  price. 
The  Magistrate  said  that  there  were  people  in  Liverpool 
who  made  enormous  profits  by  selling  for  butter  a  very 
inferior  article.  Mr.  Rudd,  as  Solicitor  for  the  Liverpool 
and  District  Grocers*  Association,  said  in  this  case  the 
article  was  of  the  best  brand  of  Margarine,  and  worth  the 
money  paid  for  it.  Mr.  Stewart  said  the  grocer  must  let 
the  people  know  what  they  were  buying,  but  under  the 
circumstances  he  would  not  inflict  a  fine  of  more  than  five 
shillings,  and  costs.  In  the  other  cases,  which  were  mostly 
of  a  similar  character,  a  like  fine  was  imposed,  with  a 
caution  as  to  future  dealing.  These  proceedings  were  of 
course  instituted  under  the  Food  and  Drugs  Act,  1875. 
Reference  may  also  be  made  to  another  case  which  is  of 
importance  as  having  been  brought  by  the  Danish  Govern- 
ment before  the  Hull  Stipendiary  Magistrate  against  a 
vendor  of  Margarine,  who  had  affixed  a  false  trade  descrip- 
tion on  a  quantity  of  Margarine  he  had  sold.  He  had 
labelled  it "  Danish,"  well  knowing  it  to  be  Dutch  Margarine. 
Mr.  Faber,  of  Kent,  the  Agricultural  Commissioner  of  the 
Danish  Government  resident  in  England,  said  it  was  his 
dnty  to  protect  the  interests  of  Danish  agriculturists, 
and  to  see  that  adulterated  Margarine  was  not  sold  as 
Danish  butter.  His  Government  had  instructed  him  to 
that  effect.  Denmark  did  not  export  Margarine  on  account 
of  the  colour.  The  law  of  Denmark  was  that  Margarine 
should  be  nearly  white,  in  order  to  distinguish  it  from 
hntter,  and  it  was  unsaleable  in  this  country  because  of  that 
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fact.  Defendant  had,  during  the  last  four  months,  used  the 
word  "  Danish."  His  Government  did  not  press  for  the 
full  punishment,  which  was  four  months'  imprisonment, 
with  the  option  of  a  fine  for  the  first  offence.  They  would 
be  satisfied  with  a  nominal  penalty.  The  defendant  was 
fined  twenty  shillings,  and  costs. 

This  review  of  the  question  as  to  the  present  state  of  the 
Margarine  laws  would  appear  to  show  that  further  legisla- 
tion is  necessary,  and  there  is  little  doubt  that  if  the 
suggested  measure  is  introduced  into  Parliament  it  will  be 
pushed  forward,  as  opportunity  may  afford,  as  there  are 
numerous  influential  Members  of  Parliament,  having  consid- 
erable interest  in  the  subject,  in  the  House  of  Commons. 

T.  F.  Uttley. 
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Chapter  V. 

Bills  of  Lading. 

Art.  538.  A  Bill  of  Lading  must  contain — 
(i.)  The  name  and  residence  of  the  owner,  the  shipper, 
•  the  captain  or  charterer,  and  of  the  consignee,  when 
that  is  a  specific  person. 
(2.)  The  name,  nationality,  and  burthen  of  the  ship. 
(3.)  A  statement  of  the  nature,  quality,  and  quantity  of 
the  goods  shipped,  with  their  marks,  counter-marks 
and  numbers. 
(4.)  The  ports  of  departure,  of  call,  and  of  destination. 
(5.)  The  freights. 

(6.)  The  date  on  which  the  Bill  of  Lading  is  signed. 
(7.)  The  number  of  Bills  in  the  set. 

§  I.  A  Bill  of  Lading  may  be  to  order,  to  bearer, 
or  to  a  specific  person. 
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§  2.  The  captain  must  give  as  many  Bills  of  Lading 
as  the  shipper  may  require,  but  not  less  than 
four,  one  for  the  shipper,  another  for  the  con- 
signee, another  for  the  captain,  and  another  for 
the  fitter  out  of  the  ship. 

§  3.  Each  Bill  of  Lading  must  state  for  which  of 
the  parties  concerned  it  is  intended. 

§  4.  The  captain  will  sign  all  the  Bills  of  Lading 
except  those  intended  for  himself,  which  will 
be  signed  by  the  shipper. 

B.  Bk.  II.,  40,  41,  F.  281,  282,  G.  644,  645,  H.  507,  508,  509,  510. 1.  555,  556, 
Sc.  132,  133,  Sp.  706,  707.    E.  99,  100. 

539.  Goods  will  be  delivered  by  the  captain  at  their 
destination,  on  board,  or  at  the  Custom  House,  in  accordance 
with  the  custom  of  the  port,  or  with  the  agreement  contained 
in  the  charter-party  or  Bill  of  Lading,  to  the  person 
pointed  out  by  this  last  document. 

§  I.  If  more  than  one  person  present  regular 
Bills  of  Lading  for  the  same  goods,  they  will 
be  placed  on  deposit  to  order  at  the  Custom 
House  until  it  is  legally  decided  to  whom  they 
should  be  delivered,  without  prejudice  to  Customs 
duties  and  any  other  dues  legally  chargeable  on 
the  said  goods. 

^'  Bk.  II.,  44,  78,  F.  306,  G.  651,  H.  5i5-5i8»  !•  557.  Sc.  157,  Sp.  711,  716. 

540.  A  Bill   of    Lading  in  proper   form  is  evidence  as 
^^^een  the  parties  interested  in  the  cargo,  and  between 
»Aein  and  the  insurers  and  the  shipper,  unless  fraud  be  proved. 
§  I.  The  fraud  of  the  shipper  is  no  defence  against 
a  second  indorsee  {ao  terceiro  portador^  =  lit.,  a 
third  party  bearer). 
§  2.  Third  parties,  who  are  strangers  to  the  charter- 
party,  and  especially    insurers,  may  prove  the 
erroneous  nature  of  a  Bill  of  Lading  by  any 
legal  means. 

•  Bk.  II.,  4a,  F.  283,  G.  653,  H.  512, 1.  558,  Sc.  144,  Sp.  709.     E.  loi. 

10 
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Chapter  VI. 
Of  Chartering. 

541.  A  contract  for  chartering  must  be  reduced  into 
writing  in  a  document  which  constitutes  a  charter-party  or 
chartering,  and  it  must  state  : — 

(i.)  The  name,  nationality,  and  tonnage  of  the  ship. 

(2.)  The  name  of  the  commander. 

(3.)  The  names  of  the  persons  by  and  to  whom  the  ship 

is  chartered,  or  the  shipper. 
(4.)  The  place   and   time   agreed  on    for  loading    and 

discharging. 
(5.)  The  amount  of  the  freight. 

(6.)  Whether  the  charter  be  for  the  whole  ship  or  a  part. 
(7.)  The  compensation  agreed  on  in  case  of  delay  (rate 

of  demurrage). 

F.  273*  G.  558,  H.  454, 1.  547,  Sc.  109,  Sp.  652. 

542.  A  chartering  contract  may  be  : — 
(i.)  For  the  whole  ship  ;  for  the  voyage. 
(2.)  For  a  portion  of  the  ship. 

(3.)  For  one  or  more  voyages. 

(4.)  By  weight,  measure,  or  number,  where  the  com- 
mander receives  all  such  goods  as  are  offered  and 
appear  suitable  to  him  to  be  loaded  and  carried  to 
his  port  of  destination  (t.^.,  when  he  puts  his  vessel 
on  the  berth  as  a  general  ship). 
(5.)  For  specific  articles,  or  such  as  are  distinguished 
only  by  number,  weight,  or  measure. 
§  I.  If  not  specified,  the  contract  is  presumed  to 

be  for  the  whole  voyage. 
§  2.  If  the  person  who  lets  a  ship  declares  her 
burden    to    be  greater    or    less    than  her  true 
burden,  if  the  difierence  exceeds  ^  the  hirer  has 
a  right  to  be  indemnified  for  losses  and  damages. 

B.  Bk.  II.,  70,  F.  286.  289,  290,  G.  557,  H.  453,  459,  461,   I.  561,  562. 
Sp.  652,  669,  688. 
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543.  The  charterer  must,  within  24  hours  after  the  ship  is 
loaded,  deliver  to  the  commander  the  papers  connected 
with  the  cargo. 

G.  592,  H.  471.  Sc.  125. 

544.  A  change  of  commanders  does  not  affect  an  existing 

charter-party,  unless  so  agreed. 
1.548. 

545.  If  the  charter-party  does  not  specify  the  time  allowed 
for  loading  and  discharging  the  ship,  the  lay  days  are 
calculated,  for  a  steam-vessel,  at  the  rate  of  120  tons 
per  diem,  and  for  a  sailing-vessel  at  half  this  rate. 

§  I.  Where  there  are  days  over  on  demurrage,  they 

will  be  paid  at  the  rate  of  100  reis  {circa  5^d. 

at  par)  per  ton  for  a  steam-vessel,  and  at  50  reis 

(2jd.)  for  a  sailing-vessel. 
§  2.  Sundays  and  Holy  days  will  not  be  reckoned 

in  the  time  laid  down  in  this  Article  and  §  i. 

B.  Bk.  II.,  67,  F.  274,  G.  569,  574,  H.  457,  458, 1.  549,  Sc.  119,  120,  121, 
Sp.  656. 

546.  If  the  charter-party  is  by  the  month  or  for  a  specified 
time,  it  will  run  from  the  day  on  which  the  vessel  was  ready 
to  load  untn  the  day  on  which  the  discharge  was  completed. 

B.  Bk.  II.,  69,  F.  275,  G.  623,  H.  462, 463, 1.  550,  Sp.  658. 

547.  If  the  sailing  of  the  ship  for  its  port  of  destination  is 
stopped  by  insuperable  obstacle  (/orc^  majeure),  war,  blockade, 
or  prohibition  of  trade,  the  charter-party  is  rescinded. 

§  I.  In  the  cases  mentioned  in  this  Article,  the 
person  letting  the  ship  has  no  right  to  com- 
pensation, and  the  hirer  will  pay  the  expenses 
of  unloading  the  cargo. 

B.  Bk.  II.,  90,  F.  276,  H.  499,  I.  551,  Sp.  690. 

548.  If  the  impediment  occurs  in  the  course  of  a  voyage, 
there  is  a  claim  for  freight  for  the  portion  accomplished 
[prorata  itineris  per  acta). 

§  I.  If  the  impediment  be  temporary,  the  hirer 
may  unload  the  goods  at  his  own  expense,  and 

10 — 2 
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on  condition  of  reloading  them,  or  indemnifying 
the  commander,  giving  security  when  required 
in  either  case. 

B.  Bk.  II.  86,  F.  277,  278,  H.  505, 1.  552,  Sp.  691,  692. 

549.  If  the  port  to  which  the  ship  is  bound  is  blockaded, 
or  if  entrance  into  the  port  is  prevented  by  other  insuper- 
able obstacle  {force  majeure),  the  commander  will  go  into 
another  port,  or  return  to  that  from  which  he  sailed,  as 
may  appear  most  convenient  and  most  in  the  interest  of  the 
hirer. 

^  I.  If  the  ship  returns  to  the  port  from  whence 
she  sailed,  she  will  earn  freight  for  the  outward 
voyage,  and  one-third  in  addition  for  the  return 
voyage. 

§  2.  If  she  goes  into  another  port,  she  will  earn 
not  only  the  outward  freight  but  also  one-third 
for  the  further  voyage. 

§  3.  The  commander  may  also  forward  the  goods 
to  their  destination  in  another  ship,  in  which 
case  the  freight  is  payable  by  the  original  hirer. 

§  4.  The  directions  in  this  Article  and  its  clauses 
apply  only  in  the  absence  of  special  instruction, 
or  when  such  instructions  cannot  be  carried  out. 

B.  Bk.  II.,  92,  F.  279.  299,  H.  370,  504, 1.  553,  572,  Sp.  677,  688  (4). 

550.  The  commander's  cabin  and  spaces  set  apart  for  the 
accommodation  of  the  crew  and  ship's  stores,  are  reserved, 
and  not  considered  to  be  included  in  the  charter-party. 

B.  Bk.  II.,  68,  G.  559,  H.  456,  Sc.  no. 

551.  If  the  charter-party  does  not  specify  a  date  on  which 
the  ship  must  be  ready  to  take  in  cargo,  the  lessor  of  the 
ship  may  fix  it. 

§  I.  A  lessor  of  a  ship  who  fails  to  have  her  ready 
at  the  appointed  time,  is  liable  for  losses  and 
damages. 

G.  568,  H.  470,  Sc.  Ill,  Sp.  688  (3). 
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552.  If  the  whole  ship  is  chartered  and  the  charterer  fails 
to  fill  her  up,  the  commander  may  not  load  other  goods 
without  a  Bill  of  Lading  from  the  charterer. 

§  I.  The  freight  on  goods  which  complete  the 
cargo  belongs  to  the  hirer. 

B.  Bk.  II.,  72,  F.  287,  G.  579,  H.  468, 1.  563,  Sc.  126,  Sp.  672,  679,  680. 

553.  If  the  charterer  throws  up  the  contract  before  com- 
mencing to  load  the  ship,  he  must  pay  half  the  freight. 

§  I.  If  he  loads  less  than  he  agreed  to  do,  he  must 

pay  full  freight. 
§  2.  If  he  loads  more  than  he  agreed,  he  must  pay 

freight  for  the  excess. 

B.  Bk.  II.,  75,  F.  288,  G.  579-581.  H.  464,  467,  469, 1.  564,  Sc.  126,  Sp.  674, 
680,  688. 

554.  The  charterer  may  re-land  any  of  the  goods  he  has 
shipped  on  payment  of  full  freight  and  the  expenses  of 
shipment,  stowage,  and  discharging,  and  on  returning  the 
Bills  of  Lading. 

B.  Bk.  IL,  89,  F.  291,  293,  G.  582,  583,  H.  473, 1.  567,  Sc.  128,  Sp.  685. 

555.  The  freight  on  goods  which  are  sacrificed  to  save 
the  ship  and  cargo  is  paid  in  full  as  General  Average. 

§  I.  Freight  is  also  paid  in  full  for  goods  which 
perish  during  the  voyage  on  account  of  their 
own  inherent  vice,  or  which  are  sold  in  their 
own  interest  only,  deducting  any  expenses  which 
the  commander  has  been  saved  from  incurring 
by  the  event. 

§  2.  Full  freight  is  also  paid  for  goods  used  for 
ship's  necessities,  if  she  reaches  port  in  safety, 
preserving  the  obligation  of  the  ship  to  pay  to 
the  owners  of  the  goods  their  value  at  the  port 
of  discharge. 

B.  Bk.  II.,  77,  93,  96,  F.  298,  301,  310,  G.  619,  H.  480,  481,  I.  575,  576, 
Sp.  659,  660,  963. 

556.  If  the  commander  is  compelled  by  an  accident  or 
unavoidable  circumstances  (force  majeure)^  to  repair  the  ship 
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during  the  voyage,  and  the  charterer,  not  wishing  to  await 
the  completion  of  the  repairs,  lands  his  goods,  he  will  pay 
full  freight,  giving  security,  moreover,  for  the  share  of 
General  Average  to  which  the  goods  may  be  liable. 

B.  Bk.  II.,  94.  F.  296,  G.  640,  H.  478, 1.  570»  Sp.  683. 

557.  No  freight  is  due  if  the  charterer  proves  that  the 
ship  was  unseaworthy  at  the  time  she  undertook  the  voyage 
for  which  she  was  chartered. 

B.  Bk.  II.,  95,  F.  297,  G.  560,  H.  479, 1.  571,  Sp.  676. 

558.  If  the  ship  is  chartered  by  the  month  or  for  a 
specific  time,  no  freight,  and  if  chartered  by  the  voyage,  no 
increase  of  freight,  is  payable  for  the  time  she  is  under 
repair. 

§  I.  Neither  is  any  freight  or  increase  of  freight 
payable  if  the  ship  is  delayed  by  a  blockade  of 
the  port,  or  other  unavoidable  circumstance 
(force  majeure), 

B.  Bk.  II.,  85,  F.  300,  G.  640,  H.  478, 1.  574. 

559.  If  the  person  to  whom  the  goods  are  addressed,  or 
consignee,  refuses  to  take  delivery  of  them,  the  commander 
must  request  the  presiding  Judge  of  the  Tribunal  of 
Commerce  to  nominate  a  consignee,  who  will  take  account 
of  the  goods  and  proceed  to  a  Judicial  sale  of  so  much  as 
may  be  needed  to  pay  freight,  averages,  and  charges  to 
which  they  are  subject. 

§  I.  If  the  goods  are  perishable,  such  consignee 
will  proceed  to  sell  the  whole,  and  place  the  pro- 
ceeds on  deposit,  on  a  Judge's  order,  rendering  an 
account  which  will  include  a  commission  on  the 
sale  in  accordance  with  the  custom  of  the 
place. 

B.  Bk.  11.,  78,  F.  305,  G.  629,  H.  489, 1.  579,  Sc.  156,  Sp.  625,  668. 

560.  If  the  goods  are  loaded  to  be  delivered  to  order,  the 
commander  must  advertise  for  the  person  to  take  delivery 
in  three  successive  numbers  of  the  same  newspaper,  if  there 
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is  one,  if  there  is  none,  by  posting  up  a  notice  in   the 
customary  place. 

§  I.  If  no  one  claims  the  goods  the  commander 
proceeds  as  laid  down  in  the  preceding  Article. 

G.  595,  605,  Sc.  138,  156,  Sp.  625. 

561.  A  commander  cannot  retain  goods  on  board  to 
secure  freight,  averages,  and  charges  ;  he  can  only  demand 
that  sufficient  to  meet  such  charges  shall  be  kept  on 
deposit  pending  the  discharge. 

B.  Bk.  II.,  79»  F.  306,  G.  615,  616,  H.  487,  I.  580,  Sc.  155,  Sp.  665. 

562.  No  deduction  can  be  demanded  from  the  freight, 
nor  can  the  goods  be  abandoned  for  the  freight,  on  account 
of  delay  in  arrival,  diminution  in  value,  or  deterioration. 

§  I.  In  the  case  of  vessels  containing  liquids, 
and  which  have  leaked  to  an  extent  exceeding 
one  half,  such  vessels  and  their  contents  may 
be  abandoned  for  the  freights. 

B.  Bk.  II.,  77,  F.  310,  G.  617,  H.  496,  497, 1.  581,  Sc.  152,  Sp.  687. 

F.  W.  Raikes. 


VI.^CURRENT   NOTES   ON   INTERNATIONAL 

LAW. 

Private  International  Law. 

DiToroe. 

The  case  of  Bonaparte  v.  Bonaparte,  L.R.  [1892]  P.  402,  is 

^  furious  illustration  of  the  principle  laid  down  in  Shaw  v. 

^^^*</d,L.R.3,E.  &  I.  Ap.  81,  and  other  well-known  decisions, 

.    ^^  a  Divorce  obtained  by  collusion  in  a  foreign  country. 

Order    to    evade    the    laws    of   the    parties'    English 

^^^icile  is  void  here.     In  the  present  case,  the  parties  to 

S^nglish  marriage,  domiciled  in  England,  being  unable 

'^   Set  a  Divorce  here,  took  proceedings  for  the  purpose  in 
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Scotland,  and  by  coUusively  concealing  the  fact  of  their 
English  domicile,  obtained  a  decree  in  that  country.  A 
subsequent  marriage  of  one  of  the  parties  was  declared 
null,  under  these  circumstances,  by  our  Courts.  Cf. 
Lawford  v.  Davies,  4  P.D.  61. 

« 

Public   International  Law, 

The  Fisheriea  QnestionB. 

It  would  appear  from  a  reply  recently  given  in  Parliament, 
that  Her  Majesty's  Government  has  agreed  with  the  French 
Government  to  refer  to  Arbitration  the  diflferences  between 
Great  Britain,  France,  and  Newfoundland,  relative  to  the 
lobster  fisheries.  No  agreement  for  the  renewal  of  the 
modus  Vivendi  has,  however,  as  yet  been  entered  into,  owing 
to  some  hitch  having  arisen  in  the  negotiations  on  this 
point. 

The  Behring  Sea  Arbitration  is  proceeding  satisfactorily, 
though  somewhat  slowly.  The  first  meeting  of  the 
Arbitrators  will  take  place  at  Paris  on  the  23rd  February,* 
but  it  is  understood  that  the  business  transacted  will  be 
purely  formal,  and  an  adjournment  will  take  place  till  some 
date  in  May  or  June. 

The  seizure,  last  summer,  of  British  sealers  in  the 
Behring  Sea  by  Russian  warships  has  been  followed  by  the 
appointment  by  the  Russian  Foreign  Office  of  a  Special 
Commission,  with  Professor  de  Martens  as  a  prominent 
member,  to  consider  the  whole  question.  This  seems  to 
indicate  an  intention  on  the  part  of  the  Russian  Govern- 
ment to  adopt  an  attitude  on  the  subject  similar  to  that  of 
the  United  States.t 

It  is  worthy  of  note  that  the  seizure  and  condemnation 
of  the  Canadian  schooner  The  Oscar  and  Hattie,  for  infrac- 

*  See  TinteSf  nth  February,  1893.  f  TimeSt  xoth  January,  1893. 
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tion  of  the  modus  vivendi  regarding  the  Behring  Sea,  has 
been  Judicially  approved  and  confirmed  by  the  Supreme 
Court  of  British  Columbia.* 

Apropos  of  these  Arbitrations,  it  is  a  significant  sign  of  the 
times  that  the  second  place  in  the  order  of  Parliamentary 
business  for  March  7th,  is  given  to  a  resolution  to  be 
moved  by  Mr.  Cremer  and  seconded  by  Sir  John  Lubbock 
to  the  effect  thatt  "  This  House  has  learnt  with  satisfaction 
that  both  Houses  of  the  United  States  Congress  have 
authorised  the  President  to  conclude  a  treaty  of  arbitration 
with  any  other  country,  and  this  House  expresses  the  hope 
that  Her  Majesty's  Government  will  at  the  first  convenient 
opportunity  open  up  negotiations  with  the  Government  of 
the  United  States,  with  the  view  to  the  conclusion  of  such 
a  Treaty  between  the  two  nations,  so  that  any  difference  or 
disputes  arising  between  the  two  Governments  which  cannot 
be  adjusted  by  diplomacy  shall  be  referred  to  arbitration." 

Egypt. 
The  recent  crisis  in  Egypt,  the  facts  of  which  are  still 
fresh  in  all  minds,  has  produced  a  series  of  despatches!  of 
great  interest  to  students  of  International  Law.  As 
regards  the  British  position,  Lord  Rosebery  has  clearly 
insisted  on  the  doctrine  asserted  by  Lord  Granville  on 
4th  June,  1884,  that  '*  the  responsibility  which  for  the 
time  being  rests  on  England,  obliges  Her  Majesty's  Govern- 
nient  to  insist  on  the  adoption  of  the  policy  which  they 
recommend.*'  The  Foreign  Secretary  ably  epitomises  the 
present  application  of  this  doctrine  in  his  despatch  of  the 
ifth  January  last,  to  Lord  Cromer: — '*Her  Majesty's 
Government-  expect  to  be  consulted  in  such  important 
"tatters  as  a  change  of  ministers.     No  change  appears  to  be 

*  Tinui^  7th  January,  1893.  f  TimeSt  February  8th,  1893. 

X  Times,  6th  February,  1893. 
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at  present  either  necessary  or  peremptory.  We  cannot, 
therefore,  sanction  the  proposed  nomination  of  Fakhry 
Pasha." 

The  French  protest  against  the  British  action  has,  at 
present,  had  little  or  no  material  effect. 

*  ** 
The  Hawaian  **  Bevolntion.'' 

Whether  the  overthrow  of  Queen  Liliuokalani  was  the 
result  of  genuine  popular  feeling,  or  of  the  enterprise  of 
American  sugar  planters,  remains  to  be  seen,  but  the  facts 
are  instructive  as  well  as  amusing. 

It  appears  that  after  some  real  or  artificial  popular  tumult, 
seamen  were  landed  from  the  U.S. warship  Boston.to  "keep 
order,"  and  the  Queen  thereupon  submitted,  after  proclaim- 
ing that  she  "  sdelded  to  the  superior  force  of  the  United 
States."* 

The  proclamation  of  the  U.S.  Minister,  countersigned  by 
the  commanding  ofBcer  of  the  Boston^  is  a  good  American 
illustration  of  the  doctrine  of  Intervention.  It  says:t 
inter  alia,  **  I  hereby,  in  the  name  of  the  U.S.  of  America, 
assume  protection  of  the  Hawaian  Islands  for  the  preserva- 
tion of  life  and  property,  and  the  occupation  of  public 
buildings  and  Hawaian  soil,  so  far  as  may  be  necessary  for  the 
purposes  specified,  but  not  interfering  with  the  administra- 
tion of  public  affairs  by  the  Provisional  Government." 

This  step  was  soon  afterwards  approved  by  the  U.S. 
Secretary  of  State,}  but  President  Harrison  seems  to  have 
been  more  precipitate  than  is  usual  even  in  American 
diplomacy,  and  has,  after  hearing,  ex  parte,  the  views  of  one 
Hawaian  delegation,  sent  a  Message  to  the  Senate  recom- 
mending annexation  as  more  desirable  than  a  protectorate •§ 

•  Times,  30th  January,  1893.  f  Tinus,  loth  February,  1893. 

}  Times,  6th  February,  1893.  §  Times,  17th  February,  1893. 
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The  communication  further  protests  "  that  the  U.S.  in 
noway  promoted  the  overthrow  of  the  Monarchy,**  which 
was  '*  effete."  After  naively  suggesting  that  the  "  Queen's 
Government  has  been  a  prey  to  designing  persons,**  the 
President  concludes  by  saying  that  "it  is  essential  that 
none  of  the  other  great  Powers  shall  secure  the  island,  as 
that  would  be  inconsistent  with  our  safety  and  the  peace  of 
the  world." 

The  proposed  Treaty  for  annexation  is  pending  before 
Congress. 

On  the  whole,  it  looks  as  if  the  famous  dictum  of 
"  Historicus  **  will  once  more  be  illustrated,  and  the  latest 
case  of  International  Intervention,  whether  "  its  essence  be 
illegality  "  or  not,  will  be  justified  by  its  success. 

J.  M.  GOVER. 


Social  Problems  and  the  Congress  of  the  Demooratio  League 
in  BruBsels. 

There  is  a  sufficient  family  likeness  between  the  Social 
Problems  which  confront  our  neighbours  on  the  Continent 
and  those  which  present  themselves  before  us  to  make  it 
well  worth  while  to  pay  careful  attention  to  the  march  of 
events  abroad,  as  has  long  been  our  habit  in  this  Review. 

We  find  abroad,  as  well  as  at  home,  a  somewhat  self- 
asserting,  but  probably  fairly  strong  party,  professing  to 
combine  what  are  commonly  called  Democratic  and  Socialist 
Doctrines  with  Christianity.  That  this  should  be  the  case 
in  Roman  Catholic  countries  may  be  matter  for  surprise 
to  some  of  us,  yet  such  is  the  fact.     It  is  perhaps  less 
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surprising  that  we  should  have  a  similar  phase  of  Politico- 
Religious  thought  among  ourselves. 

Recent  numbers  of  the  Revue  GeneraU  of  Brussels  have 
contained  much  interesting  information  concerning  the 
growth  of  this  modern  factor  in  the  politics  of  Europe,  and 
we  think  it  well  to  note  some  of  the  salient  points  as  they 
have  struck  us  in  the  perusal. 

Congresses  on  mixed  Social  and  Political  or  Social  and 
Religious  questions  may  not  always  seem  to  do  much  more 
than  other  Congresses,  and  sometimes  this  may  seem  to  be 
very  little.  Nevertheless,  almost  any  Congress  must  mean 
a  certain  number  of  persons  interested  in  common  in  some 
subject,  and  more  or  less  pledged  to  some  definite  object 
which  they  desire  to  further.  It  may  be  said  that  their 
meetings  generally  end,  as  they  began,  in  talk;  yet,  even  so, 
the  members  will  not  have  met  for  nothing,  since  the  Press 
carries  their  utterances  abroad  and  disseminates  them  far 
and  wide.  This  is  much  the  same  truth  as  was  recognised 
by  a  great  English  novelist  when  he  makes  Audley  Egerton, 
in  his  last  appearance  on  the  hustings  of  the  very  Borough 
which  first  sent  him  up  to  the  House,  address  himself 
practically  to  the  reporters,  and  m^ke  his  hustings  speech 
the  vindication  before  the  world  of  his  policy  as  a  Minister. 

Something  of  this  sort  may  have  been  the  feeling  of  the 
first  Congress  of  the  Belgian  Democratic  League, 
held  in  Brussels,  25th  and  26th  September  last,  in  the 
Maison  des  Ouvriers.  Its  leaders  may  not  so  much  have 
expected  to  work  an  immediate  change  in  the  way  of  a 
general  acceptance  of  their  views  throughout  Belgium,  as 
to  shew  themselves  to  the  world  at  large  as  a  Party  large 
enough  and  strong  enough  to  hold  such  a  Meeting  in  the 
Capital.  On  various  subsidiary  details  the  opinions  of  the 
members  seem  to  have  been  in  a  somewhat  fluid  state, 
judging  from  the  language  of  some  of  the  Resolutions,  as 
we  are  obliged  to  call  them,  though  the  word  seems  really 


QUARTERLY  NOTES.  15 1 

rather  too  strong  to  represent  the  vceu  which  is  the  Conti- 
nental formula  for  expressing  the  opinions  of  a  Congress. 

The  League  which  convened  the  Congress  now  under 
discussion  is,  we  are  told,  of  recent  foundation,  and  has  for 
its  object  the  union  of  the  strength  of  the  Roman  Catholic 
Artisan  or  Working-men's  Party  in  Belgium.  We  are  also 
told  that  the  work  of  the  League  has  been  very  differently 
appreciated,  even  by  the  local  Roman  Catholic  Press,  a  fact 
which  hardly  surprises  us. 

To  M.  Van  der  Smissen,  the  writer  of  the  notice  in  the 
Revue  Generate  of  Brussels  fqr  December  last,  the  Congress 
was  both  an  event  and  a  pledge  of  Social  Peace.  That  it 
was  an  event  we  are  quite  willing  to  grant.  We  shall  be 
sincerely  pleased  if  it  also  turns  out  to  be  really  a  pledge  of 
Peace. 

The  tendencies  of  the  Congress,  says  M.  Van  der  Smissen, 
were  eminently  pacific.  It  may,  perhaps,  be  remarked  that 
it  would  probably  not  have  been  good  policy  to  make  them 
warlike. 

We  quite  agree  that  Social  Problems  cannot  be  resolved 
by  ignoring  them,  or  denying  their  very  existence. 

On  the  other  hand,  it  seems  to  us  rather  a  fine  distinction 
to  say  that  the  Congress  did  not  entertain  the  idea  of 
founding  a  Roman  Catholic  Working-men's  Party  distinct 
from  the  Roman  Catholic  Party,  as  actually  existing  in 
Belgium.     Technically,    it    is    quite    possible    that    the 
promoters  of  the  Congress  would  repudiate  this  idea,  and 
might  honestly  do  so  as  individuals,  while  yet  their  collec- 
tive action  in  evolving  the  Congress  out  of  nothing,  or 
out  of  their   League,  would,   in   all   probability,   it    may 
well  be   thought,  come  to  have  the    effect   of   creating 
a  separate  Party  division,  before  long  at  least,  if  not  now. 
The  Congress,  it  is  stated,  did  not  attack  masters.     But 
the  comfort  which  we  might  take  to  our  souls  from  this 
^t  is  somewhat  weakened  when  we  come  to  be  told  that 
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what  was  put  on  its  trial,  as  the  phrase  goes,  was  the 
Institution  of  Capital.  We  imagine  that  if  Capital  be  made 
the  object  of  attack,  it  will  be  quite  unnecessary  to  say 
anything  against  masters,  as  they  would  clearly  cease  to 
exist.  Under  the  circumstances,  we  find  it  a  little  difficult 
to  grasp  the  sense  in  which  we  may  take  to  ourselves  the 
comforting  thought  that  working-men's  unions  will  be 
agents  of  Social  Peace.  Competition,  we  are  told,  weighs 
upon  the  master  quite  as  much  as  upon  the  man.  This  is 
no  doubt  true.  The  Brussels  Democratic  Congress 
thought  they  had  found  their  way  out  of  this  difficulty  by 
proclaiming  mixed  syndicates  (Syndicats)  of  masters  and 
workmen  to  be  the  most  desirable  form  of  union.  Such 
an  association  of  Capital  and  Labour  would,  we  are 
quite  willing  to  believe,  be  a  very  good  thing,  were  it  only 
in  order  to  enable  each  side  to  see  something  of  the  point 
of  view  of  the  other.  Whether  we  could  expect  them  so 
far  to  agree  as  to  fix  the  rate  of  wages  by  means  of  their 
discussion  of  the  questions  at  issue  may  be  doubted.  It  is 
worthy  of  note  that  State  intervention  on  this  point  found 
little  favour  in  the  Congress.  But  we  seem  to  get  some  light 
on  the  real  reason  for  this  when  we  are  told  that  the  Congress 
expected  the  Syndicates,  when  established,  to  be  stronger 
than  the  Law,  and  to  legislate,  if  one  may  use  the  apparent 
Hibemicism,  with  greater  efficacy  than  Parliament  on  the 
complex  technical  questions  connected  with  Labour.  That 
the  *'  Sweating  System,'*  as  it  is  called,  should  be  condemned 
by  the  Congress  is  not  to  be  wondered  at,  but  it  scarcely 
needed  the  apparatus  of  a  Democratic  League  to  ensure 
its  condemnation. 

In  connection  with  the  question  of  wages,  the  Congress 
demanded  for  the  workman,  in  addition  to  his  wages,  a 
share  in  the  net  profit  of  the  undertaking.  This  demand, 
which  to  some  has  appeared  revolutionary,  seems  to 
M.  Van  der  Smissen  to  be  purely  Platonic.     We  are  not 
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quite  sure  that  we  grasp  the  sense  in  which  he  uses  the 
epithet  in  this  connection.  The  abolition  of  taxes  on  the 
necessaries  of  the  working-man's  life  required  the  invention 
of  a  tax  on  somebody's  luxuries,  and  this  was  found  in  the 
income  arising  from  Personal  Property,  and  in  Stock 
Exchange  operations.  Gaming  was  condemned  in  all  its 
forms.  But  that  scarcely  seems  to  us  to  be  strictly  a 
question  for  a  Democratic  Congress. 

*** 
Parliamentary  and  Eleotoral  Beform. 

The  idea  of  a  change  in  the  duration  of  our  Sessions  of 
Parliament  has  for  some  time  past  been  brought  before  us 
as  desirable,  and  it  is  possible  that  before  long  Triennial 
Parliaments  may  be  established. 

The  length  of  duration  of  a  given  Parliament  is  never 
exactly  the  full  length  allowed  by  law.  At  present  we 
believe  that  a  little  over  six  years  is  the  longest  average 
duration  of  our  so-called  Septennial  Parliaments.  The  cry 
for  short  and  frequent  meetings  of  Parliament  is  an  old  one, 
but  it  may  be  a  question  whether,  when  we  shall  have  been 
blessed,  if  the  Gods  so  will  it,  with  a  Triennial  General 
Election,  we  may  not  find  ourselves  sighing  after  the  com- 
parative repose  of  the  Septennial  Age  of  Parliament.  A 
General  Election  necessarily  involves  more  or  less  of  a 
general  turmoil.  A  great  deal  of  party  feeling  is  aroused, 
a  good  many  hard  words,  and  sometimes,  even  in  these  days 
of  the  Ballot,  not  a  few  hard  blows  are  exchanged,  a 
certain  number  of  seats  change  hands,  and  perhaps  a  certain 
Party  goes  out  of  power,  and  another  comes  in.  It  may 
seem  to  some  of  us  that  to  have  this  repeated  every  three  years 
will  be  found  something  like  being  continually  in  hot  water. 

The  theory  at  the  bottom  of  the  agitation  for  shorter 
Parliaments  we  take  to  be  that  a  Septennial  Parliament  is 
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apt  to  get  out  of  touch  with  the  feeling  of  the  country  on 
important  questions.  This,  however,  is  rather  like  making 
out  that  the  great  abstract  idea  which  we  call  the  country 
has  a  very  feminine  habit  of  changing  its  mind,  which 
may  be  true,  but  is,  to  our  thinking,  not  very  compli- 
mentary to  the  country.  The  expenses  involved  in 
the  change  from  seven  years  to  three  will  probably  be 
considerable  to  all  members  of  the  House  of  Commons, 
and  to  some  of  the  Representative  Peers.  From  that  point 
of  view,  neither  of  those  classes  will  bless  it.  Political 
restlessness  is  not  good  for  the  machine  of  government, 
which  requires  practised  hands  to  work  it,  not  hands  which 
are  constantly  changing.  And  though  among  the  fleeting 
visions  of  Triennial  Ministries  of  the  future  some  of  the 
leaders  may  be  old  Parliamentary  hands,  the  rank  and  file 
of  those  who  obtain  seats  in  the  House  of  Commons  under 
so  changeful  a  system  are  pretty  sure  to  have  little  or  no 
Parliamentary  experience.  We  must  confess  that  we  do  not 
at  present  see  what  is  to  be  gained  by  such  a  "  Reform." 

With  regard  to  Electoral  Law,  there  is  no  doubt  room 
for  a  considerable  amount  of  real  Reform,  viz.,  of  reducing 
or  doing  away  with  some  of  the  many  inconsistencies  and 
absurdities  of  the  existing  very  chaotic  Legislation  on  the 
subject.  But  here  again  we  doubt  whether  much  of  what 
is  set  forth  as  Electoral  Reform  is  Reform  at  all,  in  any 
sense  which  we  can  call  true. 

The  period  of  residence  requisite  for  qualification  as  a 
Parliamentary  voter,  it  has  long  been  urged,  ought  to  be 
shortened,  and  the  tendency  seems  to  be  to  take  three 
months  as  an  adequate  period.  It  may  be  open  to  doubt 
whether  so  short  a  period  is  really  sufficient  for  a  test  of 
residence,  when  we  consider  the  migratory  habits  of  large 
numbers  of  those  who  now-a-days  enjoy  the  Franchise 
under  some  one  or  other  of  its  varying  forms.  On  the 
other  hand,  to  require  a  year  may  frequently  lead  to  some 


QUARTERLY   NOTES.  I55 

persons  being  in  an  almost  chronic  state  of  disfranchise- 
ment. Perhaps  six  months  would  be  a  better  period  than 
cither  the  existing  or  the  favoured  **  Reform  "  period. 

Whether  the  Lodger  Franchise  is  worth  retaining  as  a 
separate  category,  after  the  numerous  ingenious  and  hair- 
splitting dicta  which  Registration  cases  have  afforded  the 
Bench  the  means  of  indulging  in,  may  possibly  be  a  question. 
We  are  ourselves  inclined  to  think  that  in  these  days  of 
numerous  and  often  highly  technical  claims  to  various  forms 
of  Franchise,  the  retention  of  the  Lodger  Franchise  has 
mainly  the  effect  of  adding  yet  one  more  complexity  to  an 
already  sufficiently  over-burdened  Electoral  Law. 

The  '*  one  man,  one  vote  *'  theory  of  Parliamentary  Fran- 
chise has  for  a  good  while  been  looming  upon  us  as  one  of 
the  earliest  points  to  be  made  in  the  so-called  Reform  of 
our  Electoral  Law.  Whether  it  will  takes  its  place  on  the 
Statute  Book  through  the  exertions  of  the  present  Adminis- 
tration remains  to  be  seen.  The  subject  has  already  been 
noticed  in  this  Review ,  and  we  need  therefore  only  say  On 
the  present  occasion  that  it  has  never  appeared  to  us  to  be 
one  of  the  changes  most  to  be  desired  in  our  Electoral  Law. 

In  these,  as  in  all  other  Reforms,  we  want  simplification, 
hot  we  also  want  Political  common  sense. 

*** 

An  International  High  Court  and  Some  Limitations  of  its 
Jurisdiction. 

The  idea  recently  revived  by  Sir  Edmund  Hornby,  of 
what  appears  from  the  current  notices  in  the  daily  papers 
to  be  best  described  by  the  name  which  we  have  taken  for 
the  heading  of  this  Note,  is  not  by  any  means  new  to 
students  of  International  Law. 

The  possibility  of  such  a  Court  has  been  more  than  once 
discussed  in  assemblies  of  Jurists  such  as  the  Institute  of 
International  Law,  and  the  Association  for  the  Reform  and 

II 
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Codification  of  the  Law  of  Nations.  It  was  a  very  favourite 
panacea  of  the  late  Professor  Lorimer,  who  elaborated  a 
scheme  in  the  Revue  de  Droit  International^  the  organ  of  the 
Institute. 

It  so  happens  that  a  French  Jurist  of  distinction, 
M.  Michael  Revon,  Laureate  of  the  Academy,  was  lately 
led  to  lay  before  the  Society  of  Comparative  Legislation, 
Paris  {Bulletin,  June-July,  1892),  his  view  of  the  restrictions 
which  would  naturally  impose  themselves  upon  the  J  uris* 
diction  of  such  a  Court,  if  established.  These  may  be 
of  two  kinds,  ratione  persona,  which  he  does  not  discuss, 
and  ratione  materia,  which  he  does  discuss.  Now,  while 
admitting  that  there  is  no  conflict  between  the  idea  of 
Autonomy  and  the  idea  of  Arbitration,  and  that,  in  fact, 
the  latter  is  the  very  best  homage  that  can  be  paid  to  the 
former,  M.  Revon  finds  that  the  class  of  questions  which 
would  naturally  escape  the  Jurisdiction  of  such  a  Court 
would  be  those  which  would  have  a  tendency  to  hurt  the 
feeling  of  Autonomy.  The  instance  selected  is  no  doubt 
typical  for  a  French  Jurist,  viz.,  the  question  of  Alsace- 
Lorraine.  But  it  is  interesting  to  note  that  M.  Revon 
decides  that  this  problem  could  not  be  submitted  to  such  a 
Court  for  solution,  since  Alsace  and  Lorraine  are  not  farms, 
and  their  natives  are  not  herds  of  cattle  to  be  exchanged  at 
will  by  their  owners.  They  are  two  countries,  two  peoples 
whose  right  to  Autonomy,  however  unrecognised  in  fact, 
none  the  less  subsists  in  Law,  and  therefore  no  Arbitrator 
could  have  Jurisdiction  over  their  sovereignty.  Their  right 
to  dispose  of  themselves  is  one  which  neither  France  nor 
Germany,  nor  any  other  Power,  was  competent  to  decide 
upon  for  them.  M.  Revon,  it  is  noticeable,  does  not  approve 
of  another  solution  for  this  particular  problem  lately 
proposed  by  a  German,  viz.,  the  exchange  by  Germany 
with  France  of  Alsace-Lorraine  against  the  German  East 
African  possessions.    And  he  indicates  his  view  that  not  a 
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few  modem  Arbitrations  would  be  invalid  in  his  eyes,  by 
reason  of  the  absence  of  choice  on  the  part  of  the  natives  of 
various  Colonial  possessions  which  have  been  freely  bandied 
about  £rom  one  European  Power  to  another.  With  regard 
to  the  general  principle  from  which  M.  Revon  starts,  it 
may  be  well  to  note  that  it  received  the  approval  of  the 
Organising  Committee  of  the  Peace  Congress  in  Paris,  in 
1889,  which  laid  down  that  no  question  involving  the 
Autonomy  or  existence  of  a  people  could  be  submitted  to 
Arbitration. 

*.* 

The  Powers  of  Senates  and  Bepresentative  Chambers  in 
Matters  of  Finance. 

At  a  time  when  the  erection  of  Chambers  of  a  more  or 
less  Parliamentary  character  is  under  consideration  for 
Ireland,  it  seems  fitting  to  call  attention  to  the  valuable 
materials  collected  on  the  important  question  of  the 
Financial  Powers  of  the  several  Chambers  in  the  Constitu- 
tionally-governed countries  of  the  Old  and  New  Worlds, 
which  are  to  be  found  in  the  special  volume  of  the  Society 
of  Comparative  Legislation,  Paris,  entitled  Session  Extra- 
ordinaire de  1889.  Celebration  du  XX^.  Anniversaire  de  la 
fondation  de  la  Societe  (Paris,  Cotillon.    1889). 

In  this  volume  of  upwards  of  two  hundred  pages,  upwards 
of  eighty  pages  are  devoted  to  the  question  which  forms 
the  title  of  this  Note,  and  the  information  given  is  of  the 
most  authentic  character,  being  supplied  by  Ministers  of 
State,  Members  of  Chambers,  Advocates,  and  others  who 
may  fairly  claim  the  character  of  Experts  in  the  matter. 

Brazil,  Roumania,  Belgium,  Austria-Hungary,  the  Scandi- 
navian Kingdoms,   Italy,  and   other  countries  possessing 

Representative  Institutions,  responded  to  the  appeal  made 
by  the  Central  Authorities  of  the  Society  of  Comparative 

^gislation,  and  gave  the  celebration  of  the  Twentieth 
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Anniversary  of  its  foundation  a  character  for  practical 
politics,  which  must  have  been  most  gratifying  to  all 
concerned  in  carrying  out  the  details  of  this  interesting 
gathering. 

We  hope  to  return  on  a  later  occasion  to  the  consideration 
of  the  subject  thus  c^efully  worked  out  by  the  spokesmen 
for  the  various  countries  represented  at  the  celebration,  but 
we  think  it  well  to  seize  the  present  moment  for  pointing  to 
students  of  Constitutional  and  Parliamentary  Law  the 
mass  of  valuable  information  lying  ready  to  hand  in  the 
volume  to  which  we  have  referred. 


^tbittos. 


La  Sociiti  Anonyme  en  Droit  Allemand,  Etude  systStnatique  d'apres 
la  Lot  du  18  Juillet,  1884.  Par  FAlix  M.  Bing,  Docteur  en 
Droit.  Paris :  G.  Pedone-Lauriel ;  Berlin :  Carl  Heymanns 
Verlag,     1892. 

Company  Law  is  one  of  the  most  important  factors  of  Law 
affecting  the  commercial  portion  of  the  community  in  these  our 
days,  and  Dr.  Bing,  a  Genevan  Jurist,  who  is  already  known  on 
the  Continent  by  his  previous  works,  has  done  well  in  bringing 
the  results  of  his  close  analysis  of  the  modem  German  Law  on 
this  subject  before  that  wider  public  which  may  be  reached  by 
the  medium  of  the  French  language. 

It  is  a  curious  commentary  on  the  growth  of  Codification  that 
in  Germany,  as  in  Italy,  to  which  country  a  former  work 
of  Dr.  Bing  is  dedicated,  war  should  have  been,  in  a  very 
direct  sense,  its  parent.  But  it  is  undoubtedly  true  that,  as 
Dr.  Bing  notes  in  his  Introduction,  the  war  of  1866  gave 
Germany  her  first  chance  for  the  unification  or  codification  of 
her  commercial  Law,  her  Code  of  Commerce  being  declared  a 
Federal  Law  in  1869,  and,  as  a  result  of  the  later  war  of  1870,  a 
Law  of  the  Empire  by  a  Constitution  of  1871.    It  is,  of  course. 


REVIEWS.  159 

in  like  manner,  to  the  men  of  the  20th  September,  that  the 
Italian  Codes  owe  their  being  as  the  exponents  of  the  Law  of  a 
united  Italy. 

One  difficulty  with  which  all  Company  Law  necessarily  comes 
into  contact,  and  which  does  LOt  appear  to  us  to  be  met  suc- 
cessfully in  any  country,  is  the  preventing  the  establishment 
either  of  purely  bogus  concerns,  or  of  concerns  which  are 
practically  controlled  by  a  single  founder,  whatever  the  number 
of  founders  nominally  required  by  Law.  In  this  country,  for 
instance,  we  are  unable  to  see  what  there  is  to  prevent  seven 
men  of  straw  from  registering  a  Company  Limited,  with  a  most 
attractive  prospectus,  and,  in  appearance,  an  unlimited  field  of 
possible  wealth. 

Again,  in  Germany,  in  cases  cited  by  Dr.  Bing,  it  being 
possible  for  one  founder  to  have  taken  shares  to  the  amount  of 
996,000  marks,  and  the  four  other  founders  put  together  only 
to  the  amoimt  of  4,000  marks,  it  is  obvious  that  the  four  small 
subscribers  would  be  practically  men  of  straw,  and  the  holder 
of  the  dominant  number  of  shares  would  be  the  Company. 

Some  of  the  ideas  in  the  matter  of  Company  Law  propounded 
by  Continental  Jurists  would  carry  dismay  into  many  a  Board 
in  this  country.  Thus  we  may  picture  to  ourselves  the  scene 
at  a  meeting,  say  of  the  stockholders  of  the  MetropoUtan  District 
Railway  Company,  where  a  minority  has  at  times  made  things 
rather  warm  all  round,  if  it  were  known  to  the  Directors  that 
the  Minority  could  withdraw  in  a  body  from  the  Company,  and 
claim  repayment  of  the  amount  of  their  holdings.  Yet  such  is 
the  view  of  the  rights  of  a  minority  in  a  Company  taken  by  the 
Code  of  Commerce  of  the  Kingdom  of  Italy,  as  cited  by  Dr. 
Bing,  m  a  note,  p.  243,  to  his  chapter  on  the  powers  of  the 
General  Meeting. 

In  principle,  as  Dr.  Bing  says,  the  unanimous  voice  of  the 
Company  in  General  Meeting  assembled  ought  to  be  required 
for  any  alterations  in  its  constitution :  but  as  this  unanimity  is, 
in  practice,  often  impossible  to  obtain,  most  Laws  and  Articles 
of  Association  (SMuts)  content  themselves  with  requiring  an 
exceptionally  strong  majority. 

In  theory,  says  Dr.  Bing,  the  General  Meeting  is  the  Supreme 
Power  in  a  Company.  In  fact,  its  influence  over  the  conduct 
of  affairs  is  usually  very  slight.  The  real  power,  as  he  remarks, 
by  reason  of  the  infrequency  and  brevity  of  duration  of  General 
Meetings,  rests  with  the  permanent  staff  of  the  Company,  i.e,, 
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the  Directors  and  Secretary,  as  we  should  say  ;  the  Directors, 
Administrators,  and  Council  of  Surveillance  in  Germany. 

We  have  no  exact  counterpart  in  this  country,  officially  at 
least,  of  the  Council  of  Surveillance,  or  Vigilance  Committe  of 
German  Commercial  Law.   It  might,  perhaps,  be  well  if  we  had. 
The  General  Meeting  can  only  vote    on  propositions  which 
have  been  duly  published  before  the  day  of  meeting.     But  it 
appears    to    be    deemed    a  sufficient    publication    to    specify 
simply  **  modification  of  the  Articles  of  Association  *'  {Staiuts, 
Gesellschaftsvertrag,  Statui),  although,  as  Dr.  Bing  remarks,  a  given 
shareholder  may  not  have  a  copy  in  his  possession.     He  could 
probably,  we  imagine,  claim  to  see  a  copy  at  the  time  of  the 
General  Meeting,  if  the  Board  did  not  meet  the  shareholders 
half-way  by  circulating  the  original,  with  the  proposed  modifica- 
tions, in  the  room.    But  this  would  certainly  be  getting  up  one's 
knowledge  rather  late  in  the  day.    The  same  difficulty  might 
easily  present  itself  in  our  own  country.    The  German  Law 
requires  a  still  smaller  number  of  shareholders  for  the  formation 
of  a  Company  Limited  than  our  own,  viz.,  five.     Here  there 
seems  to  Dr.  Bing,  as  to  ourselves,  to  be  matter  for  serious 
objection,   though  we  should  probably  raise   it   on    different 
grounds.    Dr.  Bing  sees,  as  we  see,  how  easy  it  is  to  get  up 
Companies  by  means  of  mere  men  of  straw,  and  how  much  harm 
may  thereby  be  wrought,  which  the  Legislature  ought  at  least, 
we  think,  to  try  and  prevent  as  far  as  may  be  possible.    The 
facts  are  the  same  in  Germany  as  in  this  country.     Instances 
could  easily  be  given  from  our  own  country  to  match  those 
given  by  Dr.  Bing,  where,  out  of  the  five  required  by  law,  four 
of  the  original  shareholders  took  only  one  share  each,  thus 
making  the  concern  practically  that  of  the  fifth.    Apparently, 
Dr.  Bing  is  of  opinion  that  the  number  of  subscribers  necessary 
to  constitute  a  Company  Limited  does  not  matter.  We  presume 
that  what  he  feels  is,  that  it  is  not  so  much  the  number  of  the 
subscribers  as  the  amount  of  money  represented  by  their  shares, 
which  affords  the  real  guarantee  for  the  solidity  of  the  basis  of 
operations.    This  is,  no  doubt,  true,  but  the  difficulty  for  the 
legislator  in  such  matters  would  be  to  lay  down  any  minimum 
value  of  shares  to  be  subscribed  which  could  be  satisfactorily 
worked.      Under  the  existing    system,   whether  in   Germany 
or    in    England,  shares    are    unquestionably  given    away  as 
qualification    for    dummy    shareholders     or    men    of    straw. 
If  Dr.  Bing  thinks  five  too  large  a  number  for  the  minimum  of 
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subscribers  of  share  capital,  what  would  he  say  to  our  seven  7 
Yet  the  results  seem  in  both  cases  much  the  same,  and,  at  any 
rate,  as  between  five  and  seven,  there  would  appear  to  be  little 
practical  diflference.  Whether  fixing  a  minimum  value  of  the 
shares  to  be  subscrit>ed,  proportioned  of  course  to  the  question 
whether  they  were  ;f  lo,  ^5,  or  £1  shares,  would  bring  about  a 
wholesome  change  in  the  number  of  bogus  Companies  in  any 
given  country,  we  do  not  find  it  easy  to  forecast.  It  is  probable 
that  in  any  case  sham  qualifications  would  be  given  away  by 
those  whose  interest  in  floating  a  Company  was  sufficiently 
strong,  and  perhaps  we  shall  have  to  content  ourselves  with  the 
existing  requirements  in  regard  to  subscription,  not  because  • 
they  are  anything  like  ideally  good,  but  because  of  the 
difiSculty  of  finding  any  theoretical  improvement  likely 
to  result  inpractical  good  for  the  security  of  the  general 
public. 

1h^  Aufsichtsrath,  ox  Conseil  de  Surveillance^  diS  we  have  said, 
seems  to  us  an  institution  which  might  work  very  usefully  for 
the  shareholder.  It  is  resorted  to,  in  a  crude  fashion,  by  Boards 
and  shareholders  in  this  country  when  there  is  considerable 
tension  in  the  relations  between  the  Board  and  a  minority  which 
is  either  powerful  enough  or  noisy  enough  to  get  such  a  Vigilance 
Committee  appointed.  But  then  such  a  Committee,  when 
appointed  in  this  country,  is  purely  voluntary,  and  has  no 
strictly  legal  position  in  the  administration  of  the  affairs  of  the 
company.  If  such  a  Committee  had  a  legal  status  and  legal 
rights,  it  would  be  a  sort  of  standing  Court  of  Appeal  for  share- 
holders, and  might  prove  as  valuable  a  feature  in  our  Company 
Law  as  it  seems  to  be  in  that  of  Germany. 

We  have  thus  briefly  indicated  a  few  of  the  salient  features  of 
Dr.  Bmg's  comprehensive  Essay  on  the  German  Company  Law 
of  1884,  necessarily  touching  upon  a  few  only  of  the  many 
points  of  interest  which  arise  in  the  course  of  his  valuable 
monograph.  To  touch  upon  more  of  these  points  would  be  to 
nin  the  risk  of  writing  an  essay  ourselves  under  the  name  of  a 
review,  and  this  we  have  no  claim  or  desire  to  do.  But  we 
would, in  taking  leave  of  Dr.  Bing,  thank  him  for  his  interesting 
and  very  practical  treatise,  and  express  the  hope  that  we  shall 
before  long  be  again  favoured  with  a  volume  on  some  branch  of 
Commercial  Law  from  the  pen  of  one  who  has  shewn  such  an 
aptitude  for  treating  this  branch  of  Law  from  the  point  of  view 
of  Comparative  Jurisprudence. 
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Rendiconti  del  R.  IsHtuto  Lombardo.    Milan.     Hoepli.     1892. 

The  papers  read  before  the  Class  of  Letters  and  Historical  and 
Moral  Sciences  of  the  Royal  Lombard  Institute,  as  we  see  by 
this  year's  issues,  comprise  valuable  discussions  of  questions  of 
high  interest,  both  in  Roman  and  in  Constitutional  Law.  Thus 
we  find  in  one  and  the  same  Part  of  Rendiconti  for  the  current  year 
(Vol.  XXV.,  Part  xii.)  a  practical  paper  on  Art,  145  of  the 
Code  of  Commerce,  by  Professor  Gobbi,  an  elaborate  disserta- 
tion on  the  Exceptio  rei  vendita,  by  Professor  Ferrini,  such  as 
might  well  have  been  offered  as  a  Thesis  in  a  Faculty  of  Law, 
and  an  interesting  summary,  by  the  Advocate  Dr.  Villa  Pemice, 
of  the  questions  raised  by  the  proposed  application  of  the 
Referendum,  of  Swiss  Constitutional  fame,  to  the  burning  question 
of  the  Revision  of  the  Constitution  in  Belgium.  Articles  on 
this  latter  subject  have  also  been,  and  are  continuing  to  be 
published  in  the  Retme  GSnirale  of  Brussels,  as  we  have  already 
informed  our  readers,  and  we  hope  ere  long  to  be  able  to  bring 
under  their  notice,  in  fuller  detail,  the  views  alike  of  the  Belgian 
and  Italian  writers  on  this  important  Constitutional  question  of 
the  day  among  Continental  nations. 
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I.— THE  BENGAL  TENANCY  ACT. 

TIHE  Earl  of  Selborne,  referring,  on  the  28th  April  last, 

to   the    Evicted    Tenants*    Commission,   said   that 

nothing  equally  unconstitutional  had  been  done  since  the 

reign  of  James  II. ;  that  the  Commission  was  appointed  to 

enquire  into  the  private  concerns,  the  exercise  of  proprietary 

rights  of  individual  members  of  the  Community,  with  a 

view  to  overruling  those  property  rights,  to  undoing  that 

which  had  been  done  in  the  due  and  regular  course  of  the 

law,  according  to  some  scheme  which  the  Commission  was 

to  suggest.     His  Lordship  added  that  the  pretext  for  the 

Commission  was  as  false  and  hollow  a  pretext  as  had  ever 

been  put  forward ;  that  the  effect  was  to  override  all  the 

Acts  of  Parliament  that  had  been  passed  on  the  subject 

during  the  last  fourteen  years ;  that  surely  the  landlords 

had  rights  as  well  as  the  tenants,  and  that  the  rights  of  the 

landlords  were  recognised  and  guaranteed  by  law. 

"  If  any  circumstance  could  be  imagined,"  Lord  Selborne 
went  on  to  say,  "  which  could  justify  an  inquiry  into  the 
private  rights  of  property,  it  would  be  indispensable  that 
in  the  first  place,  it  should  be  a  Parliamentary  inquiry, 
with  full  powers  to  conduct  it  according  to  the  rules  of 
evidence,  into  every  circumstance  that  might  tend  to  bring 
out  the  truth.  Secondly,  it  must  be  a  Judicial  inquiry, 
and  thirdly  it  must  be  an  impartial  inquiry.  If  it  were 
Judicially  conducted,  of  course  it  would  be  without  any 
foregone  conclusion.     What  was  the  effect  of  the  whole 
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business  ?  It  was  to  disturb  settlements,  to  unsettle  the 
minds  of  th^  people,  and  to  set  one  of  the  worst  precedents 
ever  heard  of  at  the  hands  of  an  English  tribunal." 

These  very  grave  charges,  which  brought  at  once  a 
declaration  that  the  Government  were  not  going  to 
introduce  a  Bill  for  carrying  out  the  recommendations  of 
the  Commission,  are  quoted  here  for  their  remarkable 
appositeness  to  the  Rent  Commission  in  Bengal,  on  whose 
recommendations  a  Bill  was  framed,  which  was  eventually 
passed  as  the  Bengal  Tenancy  Act  of  1885. 

The  effect  of  that  Act  is  to  deprive  landowners  of  the 
proprietary  rights  conferred  on  them  by  the  Permanent 
Settlement  of  1793,  by  transferring  those  rights  to  a  class 
of  middlemen  created  by  the  Act  and  empowered  by  it  to 
rack-rent  the  cultivating  tenants.  The  object  of  the 
measure  is  to  undo  what  the  Permanent  Settlement  has 
done  towards  limiting  the  fiscal  demand  on  land,  without 
an  overt  repudiation  of  that  compact.  Repudiation  had 
been  attempted  on  several  occasions,  and  the  last  time  that 
the  question  came  before  the  Council  for  India  a  member 
expressed  his  dissent  in  the  following  words :  *'  We  have  no 
standing  ground  in  India  except  brute  force,  if  we  forfeit  our 
character  for  truth.**  It  was  then  decided  to  gain  the 
coveted  financial  advantage  by  a  circuitous  way,  through 
the  complicated  machinery  of  the  Bengal  Tenancy  Act, 
which,  on  the  pretext  of  protecting  the  cultivating  tenants, 
virtually  diverts  the  bulk  of  the  profit  yielded  by  the  land 
into  the  hands  of  the  above-mentioned  class  of  middlemen 
who,  not  being  a  party  to  the  Permanent  Settlement,  can 
claim  no  limitation  of  taxation  under  that  compact. 

It  should  here  be  remembered  that,  when  the  Permanent 
Settlement  of  1793  imposed  on  land  the  excessive  assessment 
of  ten-elevenths  of  the  rental,  and  made  the  attachment 
and  sale  of  an  estate  the  penalty  for  a  single  hour's  delay 
in  the  payment  of  the  revenue,  the  Government  of  India, 
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with  the  concurrence  of  the  Crown  and  Parliament  of  Great 
Britain,  pledged  itself  in  the  most  solemn  terms  never  to 
increase  its  fiscal  demand  on  the  land  then  settled,  and  to 
leave  the  adjudication  of  disputes  to  Courts  of  Law  presided 
over  by  '*  Judges  who,  from  their  official  situations  and  the 
nature  of  their  trusts,  should  be  wholly  uninterested  in  the 
results  of  their  decisions,  and  bound  to  decide  impartially 
between  the  Government  and  the  proprietors  of  land,  and 
between  the  latter  and  their  tenants."  (See  Reg.  IL)  It 
was  furtber  stated  :  "  The  Governor-General  trusts  that  the 
proprietors  of  land,  sensible  of  the  benefits  conferred  upon 
them  by  the  public  assessment  being  fixed  for  ever,  will 
exert  themselves  in  the  cultivation  of  their  lands,  under  the 
certainty  that  they  will  enjoy  exclusively  the  fruit  of  their 
good  management  and  industry.*' 

Many  estates,  in  subsequent  years,  were  attached  for 
revenue  and  sold  by  the  Government  to  men  able  to  satisfy 
the  revenue  demand  from  other  sources,  until  the  land, 
improved  by  their  capital  and  industry,  yielded  the 
necessary  produce.  The  present  return  of  land  in  Bengal 
is,  therefore,  the  fruit  of  the  capital  and  industry  which  its 
proprietors,  on  the  faith  of  the  British  Government, 
expended  in  improving  their  property.  Not  only  is  that 
fruit  now  confiscated  under  the  Tenancy  Act,  but  the 
estates  themselves  must,  through  the  impoverishment  of 
the  landowners,  become  liable  in  greater  number  than 
heretofore  to  attachment  and  peremptory  sale,  when  the 
Government  may  acquire  cultivated  land  considerably  below 
its  cost.  A  judgment  of  the  High  Court  of  Bengal,  which 
was  affirmed  on  appeal  to  the  Privy  Council  on  the 
6th  of  February  last  year,  shews  that  the  Bhowanandpore 
estate,  in  the  fertile  district  of  Monghyr,  was  purchased  by 
the  Government  at  a  revenue  sale  for  the  sum  of  one  rupee. 
An  essential  part  of  the  Act  consists  of  clauses  empowering 
the  Executive  to  make  a  Cadastral  Survey  of  the  country, 
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and  to  settle  the  record  of  rights,  the  rents  payable  by 
tenants,  and  all  disputes  relating  to  land.  The  opposition 
offered  to  these  inquisitorial  and  dictatorial  clauses  has 
hitherto  prevented  the  survey  from  being  carried  out, 
except  in  an  experimental  way.  In  one  of  the  four  estates 
selected  for  the  experiment  some  20,000  petitions  of 
objection  were  laid,  and  3,852  suits  instituted.  Of  447 
decisions  of  the  Executive  271  were  appealed  against,  and 
upwards  of  a  hundred  were  reversed  or  altered.  The  cost 
of  the  survey  in  that  estate  was  294,328  rupees,  or  loj  annas 
an  acre ;  in  another  estate  the  rate  was  17  annas. 

Of  the  cost  of  the  projected  survey  and  settlement  the 
Government  have  decided  that  the  State  is  to  bear  one- 
eighth,  and  the  owners  and  tenants  the  other  seven-eighths, 
in  equal  shares  ;  but  the  latter  would  be  subjected  to  addi- 
tional expenditure,  the  landowners,  to  that  of  entertaining 
the  large  establishments  of  surveyors,  land-measurers  and 
their  subordinates  as  customary,  and  the  tenants,  in  addition 
to  a  similar  charge  on  a  smaller  scale,  would  have  to  follow 
the  settlement  officers  in  person,  to  the  neglect  of  their 
proper  work  in  the  fields.  If,  moreover,  the  boundless 
litigation  which  the  survey  is  certain  to  produce,  its  cost 
and  uncertainties,  and  the  corruption  and  oppression 
inseparable  under  present  conditions  from  such  pro- 
ceedings in  India  be  considered,  the  dismay  and  conster- 
nation in  Bengal  at  the  announcement  that  the  Cadastral 
Survey  is  shortly  to  be  undertaken  will  easily  be  conceived. 

The  Rt.  Hon.  Sir  Richard  Garth,  who  was  Chief  Justice 
of  Bengal  when  the  Tenancy  Bill  was  framed,  said,  on 
being  consulted  on  the  subject :  '*  Some  pains  have  been 
expended  upon  the  argument  that  the  Government,  in  case 
of  necessity,  has  a  right  to  interfere  with  vested  interests, 
although  created  by  so  solemn  a  compact  as  that  of  the 
Permanent  Settlement.  I  consider  this  argument  quite 
superfluous.     I  take  it  to  be  clear  that  any  Government,  in 
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case  of  a  real  emergency,  has  a  right,  %o  far  as  it  is  necessary, 
to  interfere  with  vested  rights,  to  whomsoever  they  may 
belong  and  howsoever  they  may  have  been  created.  But  I 
take  it  to  be  equally  clear  that,  without  some  such  necessity,  no 
Government  is  justified  in  interfering  with  the  vested  rights 
of  any  class  of  its  subjects,  more  especially  when  those 
interests  have  been  created  and  defined,  after  due  con- 
sideration, by  the  State's  own  legislative  enactments.  I 
see  no  such  necessity,  and  I  am  bound  to  say  that,  among 
the  complaints  on  behalf  of  the  ryots,  which  have  been 
published  by  the  Government  in  connection  with  this 
subject,  I  have  been  unable  to  find  a  single  statement  that 
the  ryots  themselves  desired  anything  of  the  kind." 

"  Whilst  I  yield  to  no  man  in  the  earnest  wish  to  see  all 
necessary  and  wholesome  reforms  carried  out,  I  confess  I 
view  with  horror  and  dismay  the  revolutionary  provisions 
of  the  present  Bill.  It  appears  to  me  absolutely  cruel,  to 
sacrifice  wantonly  and  unnecessarily  the  rights  of  one 
section  of  the  community  for  the  supposed  benefit  of 
another;  to  violate  laws  and  usages  which  have  been 
sanctioned  by  the  Courts  and  the  Legislature  for  nearly  a 
century ;  to  unrip  a  solemn  settlement  of  vexed  questions, 
which  was  made  by  the  Legislature  no  later  than  twenty- 
three  years  ago  [viz..  Act  X.  of  1859]  ;  and  all  this,  not  for 
the  purpose  of  meeting  any  actual  complaints,  or  rectifying 
any  proved  abuses,  but  merely  to  place  the  ryots  in  a 
position  which  certain  well-meaning,  but,  as  I  think, 
mistaken  members  of  the  Rent  Commission,  imagine  they 
occupied  in  the  year  1793. 

"  If  it  be  necessary,  as  a  matter  of  public  policy  to 
deprive  the  landlords  of  their  rights,  let  us  be  honest  enough 
about  it  and  say  so  ;  but  do  not  let  us  attempt  to  thrust  such 
a  blind  pretence  down  the  throats  of  an  intelligent  people,'* 

"When  we  consider  that,  upon  the  strength  of  those 
views,  it  is  now  seriously  proposed  to  deprive  the  land* 
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owners  of  this  Province  of  rights  and  privileges  which  they 
have  enjoyed  for  nearly  a  century ;  to  relegate  them  to  a 
position  far  inferior  to  that  which  they  occupied  before  the 
Permanent  Settlement ;  to  unsettle  and  re-establish  upon 
an  entirely  new  footing  the  relations  between  landlord  and 
tenant ;  and  to  upset  a  settlement  of  those  relations,  which 
was  arrived  at  in  1859  and  confirmed  ten  years  later  by 
another  Act  of  the  Government — I  think  that  the  Bengal 
public  has  at  least  a  right  to  inquire  upon  what  authority 
those  views  are  founded  and  how  far  they  are  consistent 
with  the  opinions  of  the  many  distinguished  men  who,  as 
Judges,  Statesmen,  and  Legislators,  have  administered  and 
explained  the  law  during  the  past  ninety  years. 

*'And  in  answer  to  this  inquiry  the  public  may  be 
surprised  to  learn  that,  as  to  some  of  the  proposed  changes, 
they  are  based  upon  no  authority  at  all ;  as  to  others,  that 
the  views  of  these  gentlemen  are  founded  upon  their  own 
construction  of  the  Regulations  of  1793  and  of  the  Act  of 
1859 — entirely  without  regard  to  the  construction  which  has 
been  put  upon  those  enactments  by  the  Courts  of  Law  and 
the  Legislature;  and,  as  to  all,  that  their  views  are  not  only 
inconsistent  with  the  opinions  and  the  policy  of  the  last 
three  generations,  but  the  laws  and  usages  which  have 
prevailed  in  Bengal  since  the  time  of  the  Permanent 
Settlement.*' 

I  can  only  hope  that  the  weighty  words  of  the  learned 
Chief  Justice  will  receive  their  due  consideration  at  the 
hands  of  those  who,  whether  in  India  or  at  home,  are 
responsible  for  the  maintenance  of  "  our  character  for 
truth  ;  '*  and  in  conclusion  I  would  quote  the  following 
impressive  remarks  uttered  by  the  Maharaja  of  Durbhunga  in 
the  speech  he  delivered  at  the  Legislative  Council  of  India, 
on  the  day  on  which  the  Bengal  Tenancy  Bill  was 
enacted  : — "  I  yield  to  no  one  in  my  desire  to  see  the  ryots 
protected  from  oppression  ;  but  it  is  my  deliberate  opinion 
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that   this  Bill  will   not   accomplish   that   object.     On  the 

contrary,  I  believe  that  the  constant  intervention  of  revenue 

oflBcers  in  all  the  details  of  agricultural  life  will  lead  to  the 

most  widespread  confusion,  and  will  be  as  disastrous  to  the 

ryots  as  to  the  zemindars  themselves.     I  view  with  the 

deepest    concern    the  outlook   before  us.      I    dread    the 

passions  and  animosities  which  this  litigation  will  kindle 

and  inflame.     We  are  embarking  rashly  on  a  sea  of  change, 

and  many  will  be  shipwrecked  on  the  voyage.     Such  vast 

innovations  cannot  be  introduced  into  the  rural  economy 

of  the  Province  without  exciting  great  commotions.     I  can 

only  hope  that  these  anticipations  may  not  be  realized ; 

but  whatever  may  be  the  result,  I  have,  at  any  rate,  the 

satisfaction  of  feeling  that  I  have  acted  as  the  true  friend 

of  my  country  and  of  the   Government    in   warning  you 

of  the  political   dangers   which,    I   believe,    underlie  the 

proposed  legislation." 

John  Dacosta. 


II.— THE   GRADATION   OF   PUNISHMENT. 

TT  is  hardly  possible  for  a  Police  Magistrate  who  sits 
day  after  day  in  Court  in  any  one  of  our  large  cities  to 
avoid  reflection  upon  the  object  and  effect  of  the  sentences 
which  he  finds  himself  called  upon  to  inflict.  The  extent 
of  his  power  of  punishment  is  somewhat  limited,  though 
not  unduly,  but  within  the  limits  allotted  to  him  there  is 
considerable  scope  for  making  some  attempt  to  proportion 
his  sentences  with  tolerable  fairness  to  meet  the  particular 
circumstances  of  the  several  cases  with  which  he  is  called 
upon  to  deal.  These  circumstances  vary  infinitely,  and  it  is 
hardly  possible  to  devise  any  system  or  lay  down  any  set  of 
principles  which  in   experience  will  not  prove  to  be  more 
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honoured  in  the  breach  than  in  the  observance.  In  this 
state  of  things  one  is  led  to  consider  whether  any  broad 
fundamental  principles  can  be  discerned  which  ought  to  be 
always  borne  in  mind  in  deciding  upon  the  nature  and 
extent  of  the  punishment  which  it  is  necessary  to  inflict. 

The  Recorder  of  Liverpool  has  given  rise  to  a  considerable 
amount  of  discussion,  not  only  by  the  sentences  which  he 
passes,  but  also  by  the  rem'arks  which  he  has  from  time  to 
time  made  in  addressing  his  Grand  Jury,  and  in  passing 
his  sentences.  Whatever  view  be  taken  of  his  action  or 
his  statements,  every  one  gives  him  credit  for  an  earnest 
endeavour  to  temper  justice  with  mercy,  and  if  he  has 
done  nothing  else,  he  has  at  least  attracted  the  attention 
of  the  public  to  the  very  important  question  of  the  punish- 
ment of  offenders.  I  am  free  to  admit  that  his  action  has 
given  me  serious  cause  for  reflection,  and  has  led  me  to 
consider  more  closely  than  I  might  otherwise  have  done 
both  the  spirit  and  the  letter  of  the  laws  which  a  Magistrate 
is  called  upon  to  administer.  When  I  had  once  entered 
upon  this  consideration,  I  was  not  long  in  discovering  one 
or  two  principles  which,  as  it  seems  to  me,  lie  at  the  root 
of  magisterial  jurisdiction,  but  which,  judging  from  my 
own  case,  are  not  so  apparent  as  to  justify  one  in  supposing 
that  they  are  always  present  to  the  minds  of  those  who 
administer  the  law  or  of  those  who  discuss  their  sentences. 
What  these  principles  are  I  will  now  proceed  to  indicate. 

The  duty  to  be  discharged  by  a  Magistrate,  who  is 
called  upon  to  deal  summarily  with  any  offender,  is  two- 
fold. He  has  first  to  find  the  facts,  and  then  to  decide 
what  sentence,  if  any,  should  be  passed.  Most  Magistrates 
will,  I  think,  agree  with  me,  that  the  latter  decision  is 
often  as  diflicult  as  the  former,  and  is  sometimes  more 
difficult.  The  rule  that  the  accused  should  have  the 
benefit  of  reasonable  doubt  as  to  his  guilt  operates,  in  not 
a  few  cases,  so  as  to  provide  a  solution  of  the  difficulty  of 
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deciding  what  the  facts  really  are,  but  when  the  Magistrate 
has  once  decided  that  the  accused  is  guilty,  he  is  confronted 
with  the  serious  question  as  to  what  the  proper  sentence 
should  be.  Where  the  punishment  which  can  be  awarded 
is  limited  to  a  fine,  the  circumstances  of  the  particular 
offence,  the  position  of  the  defendant,  and  in  some  cases 
his  antecedents,  combined  with  the  nature  of  the  punish- 
ment, render  it  possible  to  graduate  the  sentence  with 
some  fair  approximation  to  justice.  Where,  however,  a 
term  of  imprisonment  is  to  be  inflicted,  the  question  as  to 
the  length  of  such  term  is  one  which  does  not  admit  of  so 
easy  a  solution.  Much  has  been  written  and  spoken  on  the 
subject  of  punishment,  and  there  are  few  matters  in  the 
administration  of  justice  which  are  more  frequently 
commented  upon  by  the  public  than  the  adequacy  or  in- 
adequacy, the  severity  or  the  leniency  of  sentences.  Many 
of  these  comments  are  made  without  that  complete 
knowledge  of  all  the  surroundings  of  a  case,  which  alone 
qualifies  a  person  to  act  as  a  critic,  and  even  where  such 
complete  knowledge  is  possessed,  prejudice  too  often 
detracts  from  the  value  of  the  criticism.  No  prudent 
Magistrate,  however,  would  treat  such  comments  with 
contempt,  though  he  may  well  believe  that  only  ignorance 
or  prejudice  has  inspired  them.  A  Judge  should  not  only 
oe  anxious  to  do  justice,  but  also  to  seem  to  do  justice,  and 
inuch  may  be  learned  even  from  ill-advised  or  ill-informed 
comment.  A  more  important  class  of  critics  consists  of  those 
who,  whether  on  the  Bench  or  in  the  study,  have  honestly 
endeavoured  to  lay  down  rational  principles  upon  the 
theory  of  punishment.  I  can,  however,  well  imagine  the 
reeling  of  despair  which  would  come  over  any  Magistrate 
who  should  endeavour  to  arrive  at  a  definite  rule  for  his 
^wn  guidance,  after  reading  all  that  has  been  written  or 
spoken  even  in  recent  years  upon  this  subject.  I  suppose 
the  real  fact  is  that  no  two  cases  are  ever  quite  alike,  and 


172  THE   GRADATION   OF   PUNISHMENT. 

that   any  rule  would   have   to   be  so   comprehensive   and 
elastic  as  hardly  to  be  worthy  of  the  name.     In  this  state 
of  things  it  has  occurred  to  me  that  much  of  our  perplexity 
is  due  to  the  fact  that  we  do  not  sufficiently  bear  in  mind 
our  true  position  as  ministers  of  the  Law.     Law  is  the  code 
of  rules  laid   down   by  a  particular  Society  for  its   own 
protection.     Those  who  break  the  law  endanger  the  safety 
of  that  Society.    To  prevent,  if  possible,  the  breaking  of  the 
law  and  the  consequent  imperilling  of  its  safety,  Society 
has  provided  punishments.     Such  punishments  are  intended 
to   be  adequate    to    deter  members  of  the  Society   from 
breaking  the  law.     But  as  what  would  be  adequate  to  deter 
one  man  might  be  more  than  adequate  to  deter  another, 
a  maximum  of  punishment  is  usually  assigned,  the  precise 
amount  to  be  inflicted  in  any  individual  case  being  left  to 
the  discretion  of  the  Magistrate.     It  would  seem,  therefore, 
to   be  the  first  duty  of  the   Magistrate  to   see  that   the 
punishment  which  he  awards  is  such  as  is  likely  to  act  as  a 
deterrent.    Here  arises  the  first  question :  is  the  Magistrate 
to  award  such  punishment  as  is  likely  to  act  as  a  deterrent 
to  the  off'ender  as  an  individual  or  as  one  of  a  class  ?     As  a 
rule,  I  think  that  both  the  individual  and  the  class  should 
be  borne  in  mind  in  fixing  the  sentence,  but  that  when  the 
Magistrate  has  decided  what  punishment  is  likely  to  act  as 
a  deterrent  to  the  class,  he  should  then  consider  whether  a 
less  punishment  would   suffice  to  act   as  a  deterrent   to 
the    particular    individual,    and    should    award    the    less 
punishment  if  he  think  it  sufficiently  deterrent.     But    in 
considering  the  case  of  the  individual,  the  question  of  the 
reformatory  effect  of  punishment  steps  in.     Punishment, 
though  primarily  intended   to  deter,  that   is   to   frighten, 
persons  from  breaking  the  law  is  also  intended,  if  possible, 
to   reform  them,  that   is,  not   merely  to   curb  their  law- 
breaking  propensities  by  shewing  that  the  indulgence  in 
these  propensities  will  be  followed  by  a  certain  amount  of 
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pain  and  inconvenience,  but  also  to  effect  such  a  change  in 
their  character  as  will  enable  them  of  their  own  free  will  to 
curb  these  propensities.     A   punishment  which  is  merely 
deterrent  may  at  the  best  only  make  the  person  who  suffers 
it  a  less  dangerous  member  of  Society,  a  punishment  which 
is  reformatory  as  well  as  deterrent  may  make  him  a  better 
member  of  Society.    Unfortunately,  grave  doubts  are  enter- 
tained as  to  the  reformatory  effects  of  the  present  system 
of  punishment,  and  I  am  afraid  it  is  only  too  true  that  in  a 
majority  of  cases  imprisonment  has   no  real  reformative 
results.     If  this  be  the  case,  it  seems  to  follow  that  the 
deterrent  rather  than  the  reformatory  effect  of  imprison- 
ment will  continue  to  be  the  prevailing  consideration  in  the 
mind  of  the  Magistrate.     This  state  of  things  suggests  the 
conclusion   that   the   time  has    arrived   for    a   careful  re- 
consideration of  the  system  of  punishment,  with  the  view 
of  devising  some  better   and   more   varied   system  which 
**^ould    allow    a    larger    admixture    of    the    reformatory 
^'^rnent.     Into  such  a  question   I   cannot  enter  here.     I 
'^^st  content  myself  with  pointing  out  that  in  one  class  of 
^flfences,  that  of  drunkenness,  the  opinion  both  of  Magis- 
^''^tes  and  of  a  large  section  of  the  public  undoubtedly  is 
'^^'t  the  present  system  fails  both  in  its  deterrent  and  its 
^^^•^xmatory  effects. 

^^hen  we  turn  to  the  case  of  habitual  criminals,  another 

^^risideration  comes  into  play  in  determining  the  length 

^^     ^  sentence.      The  fact  that  a  person  has  become  an 

^t>itual  and  persistent  criminal  suggests  that  the  punish- 

^^^t  which  he  has  undergone  has  failed  to  produce  either 

deterrent  or  reformatory  effect.      Society  has  not  been 

*^^otected,  the  individual  has  not  been  improved.     The  only 

*^^rnative  left  is  to  inflict  a  considerable  term  of  imprison- 

^^^Ht  with   the   view   of  protecting   Society   during  such 

Period  from  the  possibility  of  renewed  attacks  upon  it  by 

^^  same  law-breaker,     I  am  satisfied,  and  if  necessary  can 
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produce  strong  evidence  in  support  of  my  views,  that 
repeated  short  terms  of  imprisonment  are  in  such  cases 
worse  than  useless.  Indeed,  I  might  go  further,  and  say 
that  they  offer  a  positive  inducement  to  crime.  The  cases 
are  rare  in  which  the  criminal  who  has  just  served  a  term 
of  imprisonment  is  caught  on  the  committal  of  his  first 
offence  after  his  discharge  from  prison.  In  the  majority  of 
instances  it  is  tolerably  certain  that  he  is  able  to  commit 
more  than  one  offence  before  he  is  re-taken.  In  this  way 
Society  suffers  very  considerably.  Property  is  lost,  life  is 
endangered,  additional  police  are  required,  and  the  expenses 
of  prosecution  are  increased  by  the  increased  opportunities 
afforded  to  the  determined  criminal.  In  support  of  a  system 
of  short  punishments  it  is  often  urged  that  a  man  should 
only  be  punished  for  the  offence  with  which  he  is  charged, 
and  that  his  sentence  should  not  be  increased  merely 
because  he  has  been  previously  convicted.  But  such  a 
view  is  clearly  erroneous  if  the  principles  upon  which  a 
Magistrate  should  act  are  those  which  I  have  already 
suggested.  Society  has  a  right  to  demand  from  the 
ministers  of  the  Law  the  fullest  protection  compatible  with 
fairness  to  the  criminal  which  the  Law  provides.  I  believe, 
however,  that  much  of  this  reasoning  is  based  upon  an 
erroneous  view  of  the  Law,  In  my  opinion  anyone  who 
breaks  the  law  should  prima  facie  expect  to  receive  the  full 
sentence  which  the  law  allows.  It  is  for  the  Magistrate  to 
consider  how  far  the  circumstances  of  any  particular  case 
justify  him  in  reducing  the  sentence  below  the  legal 
maximum.  One  of  those  circumstances  clearly  ought  to  be 
the  previous  character  of  the  offender.  In  much,  however, 
of  the  discussion  which  has  arisen  from  time  to  time  upon 
this  subject,  it  seems  to  be  taken  for  granted  that  the 
proper  mode  of  deciding  the  lengtK  of  a  sentence  is  to  start 
with  the  minimum  and  to  increase  the  sentence  with  little 
or  no  regard  to  the  antecedents  of  the  culprit.     Such   a 
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method  seems  to  me  to  run  directly  counter  to  the  whole 

tendency  of  our  Criminal  Law,     If  the  tendency  is  a  wrong 

one,  then  the  law  may  require  alteration  ;  but   I  conceive 

that  it  is  the  duty  of  the  Magistrate  to  carry  out  the  law  as 

it  exists,  in  the  spirit  as  well  as  in  the  letter,  leaving  to  the 

Legislature  the  duty  of  correcting  any  faults  which  may  be 

found  in  either.     Within  the  discretionary  limits  allowed  to 

Wm  by  law,  the  Magistrate  has  ample  scope  for  meeting 

the  peculiar  circumstances  of  any  case,  and,  in  the  majority 

of  instances,  if  he  is  of  opinion  that  the  punishment  which 

he  can  inflict  is  inadequate  to  the  particular  offence,  the 

law  not  only  allows  him  but  requires  him  to  send  the  case 

before  a  Tribunal  endowed  with  more  extended  powers  of 

pi^nishment.     This,  of  course,  presupposes  that  the  other 

Tribunal  is,   as    a    rule,   willing  to   exercise   its   powers. 

vVhere,   however,   such   Tribunal   has  gained    the    credit 

^f  but  rarely  inflicting  higher  sentences  than  those  which 

'^^'g'lit  have  been  imposed  by  the  Magistrate,  the    hands 

^*      the    latter    are    considerably   tied   and   his   discretion 

miited.     One  result  of  this  is  that  prisoners,  who  under 

otU^j.  circumstances  would  have  been  only  too  pleased  to  be 

^^It  with  summarily,  knowing  well  the  limited  power  of 

Punishment  possessed  by  a  Court  of  summary  jurisdiction, 

^*^ot,  when  the  Law  allows  them  so  to  elect,  to  go  for 

^ia.1.    This  they  do  not  in  order  that  a  Jury  may  decide 

^^^  guilt  or  innocence,  which  is  the  sole  object  which  the 

^"Vv  has  in  view  in  permitting  them  to  elect,  but  in  order 

^^t:   they  may  plead  guilty  before  and  be  sentenced  by  a 

JUcJge,  who  will  probably  not  give  them  a  longer  sentence 

^^cl  may  possibly  give  them  a  shorter  sentence  than  the 

;  *^^gistrate  would  have  inflicted.     In  this  way  one  Tribunal 

^^  played  off  against  another,  the   Law  and  its  procedure 

^^  reduced  to  a  farce,  and  Society  suffers.    This  may  seem 

^  strong  statement,  but  it  is  based  upon  facts,  which  are 

^^U-known  to  a  certain  section  of  the  British  public,  and 
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are  duly  noted  by  a  still  wider  section  of  the  criminal 
classes. 

I  am  no  advocate  for  harsh  sentences.  In  the  case  of 
first  offenders,  I  have  persistently  and  with  rare  exceptions 
adopted  the  method  of  binding  over  the  accused  to  be  of 
good  behaviour  and  to  come  up  for  judgment  when  called 
upon.  This  method  I  have  found  eminently  successful. 
Ninety  per  cent,  of  the  persons  so  dealt  with  have  never 
made  their  appearance  in  Court  again,  and  I  hope  never 
will.  In  the  case  of  old  offenders  I  invariably  take  into 
consideration,  inter  alia^  the  character  of  the  fresh  offence, 
the  nature  of  the  previous  offence,  the  time  which  has 
elapsed  since  the  person  was  in  custody  before,  and,  where 
I  can  obtain  the  information,  the  way  in  which  the 
accused  has  behaved  since  his  last  conviction.  If  these 
facts  prove  to  be  favourable  to  the  prisoner,  I  give  him 
the  full  benefit  of  them  ;  if  the  contrary,  I  conceive  that  I 
am  fulfilling  my  duty  by  inflicting  such  punishment  as  the 
Law  allows  for  the  protection  of  that  Society  whose  Law 
I  am  sworn  to  administer. 

We  thus  arrive  at  two  fundamental  principles  which 
every  Magistrate  should  keep  clearly  in  his  mind.  The 
one  is,  that  his  first  duty  is  to  see  that,  as  far  as  his  power 
extends,  Society  is  protected.  The  other  is,  that  he  should 
always  bear  in  mind  the  maximum  penalty  which  the  Law 
has  provided  for  the  particular  offence,  and  should  only 
reduce  it  when  he  is  of  opinion  that  he  can  safely  do  so 
without  unnecessary  risk  to  the  security  of  Society.  The 
former  principle  is  deduced  from  a  consideration  of  the 
broader  principle  of  self-preservation  upon  which  every 
organised  community  is  based.  The  latter  principle  is 
deduced  from  a  consideration  of  the  particular  Laws 
which  the  Parliament  of  this  country  has  thought  fit 
to  pass  to  secure  the  preservation  of  our  own  com- 
munity. 
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To  my  mind  these  principles  have  only  to  be  stated  in 
order  to  be  acknowledged.  But  I  am  convinced  that  if 
they  are  consciously  acknowledged  they  must  afford 
some  welcome  guidance  to  the  ministers  of  the  Law  as  well 
as  to  those  who  feel  called  upon  to  criticise  their  decisions. 

W.  J.  Stewart. 


III.— THE  NEW  LAND  TRANSFER  BILL. 

T3EADERS    of    the    Law    Magazine  and    Review   may 
^    remember  that  the  number  for  August,  1887,  con- 
tained an  article  on  The  Postponed  La^id  Transfer  Bill,  in 
^hich  the  details  of  that  Bill  were  rather  severely  criticised. 
W'ith  the  general  intention,  indeed,  no  fault  was  found,  but 
it  appeared  to  the  writer  that  some  of  the  provisions  were 
entirely  outside  the  ostensible  object — viz.,  to  make  the 
<>^vnership  of  land  more  safe  and  its  transfer  more  simple — 
^hile  others  were  likely  to  impair  its  efficacy  by  opening 
^icie  gates  for  doubt  and  litigation.     A  new  Land  Transfer 
^ill    has  now  been  read  twice  in  the  House  of  Lords  and 
referred  to  a  Committee  of  both  Houses,     The  moment 
^l^erefore  is  convenient  for  considering  how  far  this  Bill 
l*a.s   escaped  the  blots  which  disfigured  its  predecessor. 

It  is  satisfactory,  in  the  first  place,  to  observe  that  the 

^^vv  Bill  does  not  undertake  to  remodel  the  law  of  descent 

^^  Real  Property.     It  will  be  remembered  that  the  former 

^ill    contained  clauses  abolishing  dower  and  curtesy,  and 

Saving  Real  Property  to  the  next-of-kin ;  such  provisions, 

^^^  thought,  were  out  of  place  in  a  **  Land  Transfer'*  Bill,  and 

^^    are  glad  that  they  are  now  omitted.     It  is  true  that 

l^eal  Property  is  to  go  to  the  "  personal  representatives," 

"^t  they  are  to  hold  it  as  trustees  for  the  persons  beneficially 

^^titled,  and  the  Bill  before  us  abstains  entirely  from  making 
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any  alteration  in  the  laws  which  declare  who  such  persons 
are  to  be.  As  far  as  this  Bill  is  concerned,  the  rights  of 
husband,  wife,  and  heir-at-law  may  remain  for  ever  as  they 
are  now.  Another  measure  of  this  Session  will,  if  passed, 
deprive  married  persons  of  their  mutual  rights,  and 
substitute  the  next-of-kin  for  the  heir ;  whether  these 
reforms  are  desirable  or  not  (a  question  into  which  we  do 
not  wish  to  enter  here),  we  think  that  sound  judgment  has 
b^en  exercised  in  taking  them  out  of  the  Bill  now  under 
consideration.  A  Land  Transfer  Bill  should  rely  on  its 
own  merits  as  such  ;  it  should  not  stand  or  fall  by  clauses 
relating  to  matters  of  a  totally  different  character. 

The  word  *'  land  "  was  not  defined  either  in  the  Bill  of 
1887  or  in  the  Land  Transfer  Act,  1875,  to  which  that 
Bill  was  to  be  (and  the  present  Bill  will  be)  a  kind  of 
supplement.  This  defect  will  now  be  removed  to  a  great 
extent,  though  not  perhaps  entirely,  by  the  provision  that, 
except  as  regards  "compulsory"  registration,  the  word 
*Mand"  shall  include  incorporeal,  as  well  as  corporeal, 
hereditaments. 

A  few  minor  points  which  were  mentioned  in  our  earlier 
article  may  be  touched  upon  lightly  here.  A  provision 
which  seemed  to  imply  that  a  voluntary  conveyance  might 
be  enforceable  in  Equity  has  no  place  in  the  new  Bill.  The 
ambiguity  of  the  word  **  Court  **  is  avoided,  it  would  seem, 
by  the  context  in  which  it  is  now  placed.  The  words 
**  txecniovs  proving  the  willy'*  which  appeared  to  exclude  the 
executor  of  an  executor,  do  not  now  occur.  The  clause  as 
to  compensation  is  guarded  by  a  provision  which  will 
probably  make  it  impossible  for  any  person  to  benefit  by  it 
in  the  case  of  loss  caused  by  any  act  of  his  own.  The 
provision  that  a  registered  charge  on  land  shall  "  have 
effect  as  a  conveyance  by  deed  "  (which,  as  we  pointed  out, 
seemed  to  lead  to  a  curious  implication)  has  no  place  in  the 
new  Bill ;  the  same  may  be  said  of  the  provision  as  to 
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certain  sums  being  considered  to  be  "  advances;  "  these  and 
other  little  points  of  ambiguity  or  doubt  are  now  removed, 
or  are  prevented  from  arising  because  the  subjects  in  which 
they  had  their  origin  find  no  place  in  the  present  Bill. 

It  may  as  well  be  mentioned  that  sect.  30  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  will  be 
repealed,  as  it  will  be  rendered  unnecessary  by  the  more 
comprehensive  provision  as  to  personal  representatives 
which  has  been  mentioned  above. 

After  the  above  remarks  it  need  scarcely  be  said  that,  in 
our  opinion,  the  Bill  now  beTore  Parliament  is  greatly 
superior  to  the  Bill  of  1887.  Nevertheless,  the  new  Bill  has 
two  very  serious  defects  in  common  with  its  predecessor, 
namely,  that  the  so-called  "  compulsory  '*  provisions  are 
not  really  compulsory,  and  that  the  Bill,  as  we.  understand 
it,  affords  no  means  of  discovering  equitable  charges.  As 
to  the  former  point,  the  Bill  will  merely  prevent  non- 
registering  persons  from  having  the  legal  estate ;  it  will  not 
prevent  them  from  having  the  beneficial  enjoyment  and 
transmitting  that  enjoyment  to  others.  We  still  apprehend, 
as  we  apprehended  in  1887,  *h^^  people  may  accustom  them- 
selves to  rest  contented  with  equitable  rights,  and  that  the 
legal  estate  in  land  may  come  to  be  treated  as  a  mediaeval 
myth.*  For  want  of  a  little  care,  the  far-famed  *'  Statute 
of  Uses  "  failed  to  effect  its  avowed  object ;  for  want  of  a 
little  care,  the  improved  Land  Transfer  Bill  may  degenerate 
into  a  worthless  Act.  No  Registration  Act  can  be  really 
compulsory  which  does  not  provide  that  the  equitable,  as  well 
as  the  legal,  estate  shall  pass  by  registration  only.  As  regards 
the  latter  point,  the  Bill  does  nothing  to  compel  the 
registration  of  a  merely  equitable  mortgage ;  it  is  therefore 

*  [This  appears  to  us  to  be  one  of  the  gravest  blots  which  our  valued  con- 
tributor has  hit  in  the  two  Land  Transfer  Bills.  For  we  are  unable  to  see 
what  would  be  the  stricto  jure  security  for  ownership  of  land  if  the  legal 
«tatc  were  to  come  to  be  regarded  as  a  **  mediaeval  myth.*'— Ed.] 
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quite  possible  that  a  man  may  buy  land  with  an.  excellent 
registered  title,  while  all  the  time  it  is  smothered  with 
equitable  incumbrances.  It  is  true,  no  doubt,  that  the 
purchaser  will  generally  be  safe  as  having  acquired  the  legal 
estate  without  having  had  any  knowledge  of  the  incum- 
brances, but  the  incumbrancers  will  lose  their  money,  and 
the  vendor  may  jingle  the  borrowed  money  and  the 
purchase  money  together  in  his  pocket. 

We  have  not  failed  to  observe  that  the  proposed  Act  is  to 
be  read  together  with  the  great  Registration  Act  of  1875, 
and  we  have  done  our  best  lo  avoid  attributing  to  the  Bill 
any  shortcoming  from  which  a  perusal  of  the  existing  Act 
may  show  it  to  be  free.  If  we  have,  nevertheless, 
unconsciously  done  injustice  to  the  Bill  in  any  particulars, 
we  shall  be  very  ready  to  be  set  right  and  to  acknowledge 
our  failure  in  seizing  its  true  intent.  At  the  risk  of  such 
possible  failure,  we  prefer  prompt  speech  to  cautious  delay, 
for  we  heartily  sympathise  with  the  principle  of  the  Bill. 
We  firmly  believe  that  simplicity  of  land  transfer,  if  it  can 
really  be  arrived  at,  will  be  a  precious  boon  to  the  people  of 
England,  and  we  feel  that  the  "Committee  stage"  is  the 
appropriate  time  for  sounding  a  warning  note  against  errors 
of  detail  which,  if  not  corrected,  would  hamper,  and  perhaps 
entirely  frustrate,  the  praiseworthy  efforts  of  the  Legislature. 

Almaric  Rumsey. 
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IV.— THE  LATE  STEPHEN  MARTIN  LEAKE. 

/^NE  who  had  long  since  ceased  to  seek  emolument  from 

^^     the  Legal  Profession,  but  had,  until  last  year,  continued 

to  serve  it  assiduously,  has  passed  away  in  the  person  of 

Stephen    Martin    Leake,    of    Thorpe    Hall,    Essex,    and 

Marshalls,   Herts.     He  died  at   Marshalls,  Ware,  on  the 

7th    March    last,   and    was    buried    at    Thorpe-le-Soken. 

Mr.  Martin  Leake  was  educated  at  King's  College,  London, 

and   St.  John's   College,   Cambridge,   graduating   in   that 

University  as  a  Wrangler  in  1848.     In  1853  he  was  called 

to  the  Bar  by  the   Hon.  Society  of  the  Middle  Temple. 

Having  been  a  pupil  in   the  chambers  of  Mr.  Bullen,  the 

pleader,  he,  with  that  gentleman,  published  in  i860  and 

1863  the  1st  and  2nd  editions  of  their  celebrated  Precedents 

of  Pleadings. 

In  1863  Martin  Leake  retired  from  London  to  Maiishalls, 
and  there,  till  1892,  continued  the  production  of  books  on 
Legal  subjects.  In  1868,  after  the  death  of  Mr.  Bullen, 
Mr.  Leake  published  the  3rd  edition  of  the  Pleadings^  a 
work  which,  though  made  by  subsequent  legislation  unfit 
for  its  original  purpose,  is  still  resorted  to  by  old  practi- 
tioners who  know  how  to  avail  themselves  of  its  aid  with 
appropriate  changes.  Being  also  still  needed  for  Colonial 
use,  that  edition  now  commands  much  more  than  its 
publication  price.  In  1867  Mr.  Martin  Leake  published 
the  first  edition  of  his  Law  of  Contracts^  of  which  a  second 
appeared  in  1878,  and  a  third  so  lately  as  1892.  This  book 
has  been  accounted  by  competent  judges  one  of  the  best  works 
upon  its  subject,  and  is  both  well  known  and  widely  used. 
Mr.  Leake's  next  task  was  his  Digest  of  the  Law  Relating  to 
Land,  A  first  volume,  treating  of  the  *'  Sources  of  the 
Law  *'  and  *'  Estates  in  Land,"  appeared  in  1874,  ^"^  * 
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second,  stating  the  law  of  the  **  Uses  and  Profits  of  Land," 
in  1888.  Parts  IV.  and  V.,  which  were  intended  to  set 
forth  the  law  relating  to  the  Transfer  of  Property  in  Land 
and  the  Law  of  Persons  as  affecting  Property  in  Land, 
were  not  completed  by  their  learned  author.  Both  the 
work  on  Contracts  and  that  on  the  Law  Relating  to  Land 
were  designed  by  Mr.  Leake  as  aids  to  the  formation  of  a 
Code  or  Digest  of  the  Law,  if  and  whenever  that  task 
should  be  attempted.  For  that  purpose,  if  an  effort  to 
form  a  Code  should  be  made  before  the  rapid  changes  in 
the  existing  law  which  are  ever  going  on  shall  have 
obliterated  too  much  of  its  present  features,  Martin 
Leake's  three  volumes  would  probably  be  found  to  be  very 
valuable  contributions,  and  would  thus  realise  the  generous 
hope  which  inspired  him  in  his  labour  on  them.  Mr.  Leake 
was  a  Justice  of  the  Peace  for  Hertfordshire,  and  was 
active  in  the  duties  of  that  and  other  local  public  offices. 
He  married,  in  1859,  Isabel,  a  daughter  of  the  late  William 
Plunkett,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  who 
survives  him,  and  by  whom  he  leaves,  with  other  issue,  a 
son,  Stephen,  his  successor  in  the  estates  of  Thorpe  and 
Marshalls. 

The  late  Mr.  Martin  Leake,  whose  ancestor  assumed 
the  name  of  Leake  in  1721,  was  son  of  Stephen  Ralph 
Martin  Leake,  Esq.,  Assistant  Secretary  to  the  Treasur>% 
and  grandson  of  John  Martin  Leake,  Esq.,  of  Thorpe  Hall, 
whose  father,  Stephen  Martin  Leake,  Esq.,  of  Thorpe  Hall, 
was  Garter  King  of  Arms,  and  author  of  well-known 
Treatises  on  Heraldry,  while  his  uncle.  Col.  William  Martin 
Leake,  D.C.L.,  Oxon.,  F.R.S.,  was  a  distinguished  writer 
on  Classical  Topography,  and  an  active  and  valued  Vice- 
President  of  the  Royal  Society  of  Literature,  **  the  untiring 
Friend  of  Greece  in  all  her  phases,"  as  he  was  aptly  described 
in  the  Presidential  Address  delivered  before  the  Society  in 
i860,  by  Connop  Thirlwall,  Bishop  of  St.  David's. 
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v.— THE    FUNCTION   OF  EVIDENCE  IN   ROMAN 

LAW.— I. 

T^O  the  English    lawyer  the  term   "law  of   evidence" 
connotes  a  mass  of  rules  inferred  from  decided  cases 
and  collected  in  a  more  or  less  systematic  fashion  in  a  text- 
book.   To  the  Roman  lawyer  such  a  collection  under  such  a 
name  was  unknown.     In  .England  there  has  been  a  tendency 
to  include  almost  all  Substantive  Law  under  the  head  of 
Evidence,  to  use  the  mode  of  proving  a  fact  as  a  convenient 
vehicle  for  enunciating  a  rule  of  law.     Hence  it  is  that  a 
work  like  Roscoe  on  Evidence  is  practically  a  treatise  on  the 
whole  body  of  law  as  administered  on  the  Common  Law 
side  of  the  High  Court  of  Justice,  with  occasional  notices 
of  that  administered  in  the  Chancery  and  Probate  Divisions. 
The  work  just  mentioned  is  as  much  a  compendium  of  Sub- 
stantive Law  as  the  Digest  of  Justinian,  but  the  English  lawyer 
calls  his  work  a  treatise  on  Evidence,  the  Roman  lawyer 
did  not.    The  main  reason  for  the  higher  importance — at 
any  rate,  the  higher  comparative  importance — of  evidence 
in  the  English  system  is  perhaps  that  English  law  is  inclined 
to  argue  from  the  less  general  to  the  more  general,  from 
the  case  to  the  principle  underlying  the  case,  while  Roman 
•aw  argues  from  the  more  general  to  the  less  general,  from 
the  rule  of  law  to  its  concrete  expression  in  a  case.     In 
short,  the  English  system  is  an  d  posteriori^  the  Roman  was 
^n  i  priori  system.      The  English  lawyer  rests  satisfied, 
'nore  than  did  the  Roman  with  media  axiomata.     Such  a 
title  as  that  of  the  Digest,  De  Diversis  Regulis  Juris,  is  rare 
"ntil  quite  modern  times  in  English  law  books.     There  is, 
however,  observable  a  recent  tendency  in  favour  of  a  new 
style  of  writing,  the  extraction  of  a  principle  followed  by 
examples  of  its  application.    The  difference  in  style  may  be 
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seen  by  comparing  Stephen  on  Evidence  or  Pollock  on  Partnership 
with  text-books  of  the  older  fashion,  such  as  Jarman  on  Wills. 
What  has  just  been  stated  appears  to  the  writer  to  be 
the  fundamental  distinction  to   be   borne   in  mind   by  an 
English  lawyer  dealing  with  the  Roman  system  of  evidence, 
using  the  term  evidence  to  denote  oral  or  documentary 
statements   on   which   a  Judicial   decision   is    based.*     In 
addition,  there  are  some  other  differences  of  great  interest 
and  importance  which  must  not  be  forgotten.     The  main 
differences  maybe  shortly  stated,  as  follows  : — Roman  Law, 
even  in  its  maturity,  acknowledged  two  kinds  of  procedure 
unknown  in  modern  English  practice,  though  acknowledged 
in  earlier  ages.     These  were,  the  oath  of  the  party  and  the 
torture.     The  oath  is  almost  a  necessity  where  the  evidence 
of  the  party  is  not  admitted,  and  it  was  not  admitted  in 
Roman  practice  or  in  English  before   185 1.     The  use  of 
torture   is   a  natural   consequence  of   a  system  like  the 
Roman,  which,  though  no  doubt  originally  accusatorial  in 
its  character,  tended  to  become  inquisitorial,  as  most  of  the 
systems  based  upon  it  actually  did.     From  the  point  of 
view  of  such  a  system,  torture  was  not  regarded  as  an  un- 
satisfactory means  of  wresting  the  truth  from   a   person 
already  regarded  as  guilty.t     On  the  other  hand,  Roman 
law  refused,  as  a  rule,  to  acknowledge  the  testimony  of  a 
single   witness  as   sufficient   unless    corroborated,   a    rule 
applied  in  England  only  in  isolated  cases,  such  as  indict- 
ments for   treason    and    perjury,   actions    for    breach   of 
promise  of  marriage,  and  proceedings  under  the  Bastardy 
Acts.     The  conception  of  the  superior  weight  of  written, 

*  The  decision,  as  will  appear  later,  need  not  always  be  based  on  actual 
evidence,  but  must  always  be  based  either  on  evidence  or  on  circumstances 
which,  in  the  view  of  the  law,  supersede  or  dispense  with  evidence. 

t  Down  to  the  fifteenth  century  the  accuser  was  not  bound  to  prove  the 
guilt  of  the  accused,  but  it  was  incumbent  on  the  accused  to  prove  his  innocence. 
See  the  chapter  on  Criminal  Law  in  Wachter  Beitr&ge  zur  Deutsch^n 
Oeschichts* 
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as  compared  with  verbal,  testimony,  was,  with  a  few  excep- 
tions (to  be  mentioned  later),  foreign  to  the  Roman  system, 
and  the  most  universal  and  solemn  form  of  contract,  the 
stipulatio,  was  to  the  last  verbal.  The  distinction  between 
contracts  under  seal  and  simple  contracts  is  purely 
English.  The  Roman  advocate  was  not  troubled  by  the 
necessity  of  keeping  the  provisions  of  a  Stamp  Act 
continually  before  him.  Registration,  as  a  means  of  giving 
publicity  or  validity  to  documents,  existed  only  in  embryo.* 
The  nearest  words  to  the  English  "  evidence  "  in  the 
texts  of  Roman  law  are  indicium^  testimonium,  argumentum,  and 
probatio  (the  plural  probationes  being  the  form  more  generally 
used).  These  words,  like  "  evidence,"  may  denote  either 
the  mode  of  proving  a  fact  or  facts,  or  the  fact  or  facts 
on  which  the  decision  of  the  Court  is  based.  Evidentia 
does  not  occur,  though  evidens  and  evidenter  are  used 
frequently.  In  classical  Latin,  as  in  Cicero,  evidentia  mesLUS 
cleamess.t  In  later  Latin  it  is  equivalent  to  videntia,  and 
means  sight ;  while  evidentia  as  a  mediaeval  English  law 
terra  signifies  charters  or  written  instruments.!  Indicium 
and  argumentum  are  used  both  in  the  singular  and  the 
plural  form,  and  in  the  Theodosian  Code  compendium  stands 
for  breve  indicium.  The  word  indicium  also  means  delatio  or 
information,  then  the  reward  oi delatio,  and  in  the  Theodosian 
Code  a  written  deposition.§  No  definition  of  any  of  these 
vrords  is  found  in  Roman  law. 

*  The  subject  of  this  paper  has  been  treated  in  English  works  to  a  very 
limited  extent.  The  law  must  be  sought  (to  name  only  modern  writers)  in 
^othier,  and  in  numerous  German  works.  The  seventh  volume  of  Savigny's 
^yiim\»\he  locus  elassicus,  and  it  is  also  treated  by  Zumpt,  Maynz,  Bethmann- 
HoUweg,  Bekker,  Keller,  Baron,  and  many  others. 

t  It  is  ascd  by  Cicero,  Acad,  iv.,  6,  17,  as  a  translation  of  hdpy€ia. 

X  Du  Cange,  Evidentia.  There  is  no  notice  in  Du  Cange  of  the  use  of 
dictum  in  any  sense  approaching  that  which  it  bore  in  Roman  law. 

\  Muium  as  a  technical  term  of  law  occurs  as  early  as  the  first  Oration 
Against  Verres,  c  10, 17.    The  analysis  of  indicium^  so  minutely  made  by  the 
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The  growth  of  any  definite  rules  of  evidence  seems  to 
have  been  comparatively  slow.     There  are  few  notices  of 
it  in  the  XII.  Tables,  and   those  which   there  are  refer 
entirely  to  the  oral  evidence  of  witnesses.     A  witness  was 
to  be  summoned  by  crying  aloud  at  the  door  of  his  house 
and   calling  on   him  to  attend  on  the  third   market   day 
following.*      Refusing  to  give  evidence  made  the  person 
refusing     improbus     intestabilisqueyf    and     the    giving    of 
false    evidence    was    punishable    with    death. J       When 
the    despotism    of    the    Empire    had    become    complete 
the  rules   of   evidence  were   no   doubt   often   strained  in 
political    prosecutions,    as    they    have    been    in     certain 
periods  of     English    history.      Thus    TertuUian,   in    his 
Apology,  complains  of   the  conviction   of    Christians   on 
common  fame.§     The  comparative  unimportance  of  rules 
of   evidence   appears  clearly    from   the   title    De  Diversis 
Regulis   Juris  Antiqui,  which  contains  few  or  no  rules  of 
evidence,  except  a  few  dealing  with  the  matter  indirectly, 
such  as  §§  92  and  94.     In  fact,  a  theory  of  evidence  was  to 
a  great  extent  the  work  of  the  canonists  and  not  of  the 
classical  jurists,  though  the  object  of  rules  of  evidence  was 
clearly    seen,   even    by    non-professional    writers.      Thus 


mediaeval  jurists,  is  later  than  Roman  law.  Indicium  was  not  quite  the 
same  thing  as  semiplena  probatiot  though  the  terms  appear  to  be  occasionally 
used  as  synonymous.  It  was  rather  the  foundation  or  cause  of  probation 
whether  plena  or  semiplena.  An  indicium  or  concurrence  of  indicia  might  con- 
stitute a  probatio.  The  difference  between  the  words  may  be  illustrated  by 
a  passage  from  Justin,  xxxii.,  2,  ad  cujus  rei  prohationem  immittit  indices.  In 
French  law  indices  corresponds  to  evidence  in  the  English  sense  of  such  and 
such  a  fact  being  or  not  being  evidence. 
•  Table  II.,  3.  f  VIII.,  22  ;  Aulus  Gellius,  xv.,  13,  11.  }  VIII.,  23. 
.  §  As  also  of  the  infliction  of  torture  where  confession  had  been  made, 
torqucmur  confitcntes^  c.  2.  This  was  illegal,  as  the  object  of  torture  was  to 
obtain  confession,  and  there  was  no  reason  for  applying  it  where  the  confession 
was  voluntary.  Lactantius  {de  Morte  Pcrsecutorum^  c.  23),  alleges  that  slaves 
were  illegally  tortured  against  their  masters  and  wives  against  their  husbands. 


THE   FUNCTION   OF   EVIDENCE   IN   ROMAN   LAW.         187 

Favoiinus,  in  Aulus  Gellius,  says,  Generalia  quadam  pramonita 
etpraceptasunty  quibus  ante  causam  pramuniri  judex prcBpararique 
ad  incertos  casus  futurarum  difficultatum  debeat* 

The  means  of  arriving  at  a  decision  in  Roman  Law  were 
either  with  or  without  evidence,  the  former  class  including 
oral  evidence,  given  with  or  without  torture,  and  docu- 
mentary evidence,  whether  contained  in  public  or  private 
documents,  and  whether  officially  registered  or  not,  the 
latter  including  the  oath  of  the  party  and  the  presumption. 
The  oath  stands  perhaps  on  the  border-line  between  the 
two  classes,  it  being  regarded  as  quasi-pyobatio.f  Dis- 
tinguishing features  of  Roman  procedure  were  the  oath  of 
the  party  and  the  torture,  and  it  will  perhaps  not  be  an 
unprofitable  task  to  consider  these  forms  of  proceeding  at 
some  length,  especially  as  torture  has  become  obsolete  among 
civilised  nations,  and  the  oath  is  no  longer  in  use  in  countries 
subject  to  English  law.  There  is  thus  a  considerable 
inopia  matericB  on  these  two  subjects  in  English  law-books. 
The  ordeal  and  the  judicial  combat  were  never  in  use  under 
the  Roman  system.  Where  these  are  found  in  full  vigoun 
as  in  the  Capitularies  of  Charles  the  Great,  there  is  no 
provision  for  torture,  and  the  oath  is  rather  preliminary  than 
conclusive.  Torture  was  no  doubt  accepted  reluctantly, 
hut  tolerated  in  the  absence  of  any  better  means  of 
eliciting  truth,  especially  in  cases  of  great  gravity,  on 
the  illogical  assumption  that  extraordinary  offences  must 
he  met  by   extraordinary  remedies. t     Moreover,  popular 


*  xiv.,  2.  The  principles  that  follow  the  statement  in  the  text  seem 
confined  to  determining  a  case  by  the  comparative  respectability  of  the 
plaintiffTuid  the  defendant. 

t  Quasi  satis  prohatum  sitjurejurandot  Dig,  xii.,  2,  5,  2. 

{  This  is  the  view  continually  taken  both  by  jurists  and  codes.  Thus  in 
cases  of  great  atrocity,  according  to  Farinaccius,  the  rules  as  to  indicia  might 
DC  exceeded.  In  the  Consiitiitio  Criminalis  Thercsiana  torture  could  be  used 
only  where  the  punishment  of  the  crime  was  capital  or  corporal. 
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feeling,  as  Verri  remarks  in  his  Osscrvazioni  sulla  Tortura, 
preferred  as  causes  of  evil  human  beings  who  could 
be  forced  to  confess  rather  than  natural  causes  which  must 
be  accepted  with  resignation.  The  oath  and  the  torture 
did  not  serve  the  same  purpose ;  the  former  dispensed  with 
evidence,  the  latter  created  or  supplemented  it.  They 
belonged,  too,  to  different  procedures.  The  oath  was 
confined  to  civil  process,  the  torture  was,  though  not 
unknown  to  civil,  rather  a  part  of  criminal  process. 
Evidence  in  the  two  kinds  of  process,  tending  to  be  assimi- 
lated in  England,*  in  Roman  Law  rested  on  principles 
differing  to  a  considerable  extent.t 

Oath. — The  oath  as  known  to  Roman  Law  was  of  several 
kinds ;  that  of  the  party,  of  the  witness,  of  the  advocate  or 
procurator,  of  certain  public  officers,  military,  civil,  and 
ecclesiastical,!  or  one  of  a  numerous  variety  not  falling 
under  any  of  these  heads,  such  as  the  oath  of  a  testator  as 
to  the  value  of  his  estate,^  the  jusjurandum  Zenonianum,  a 
kind  of  litis  (estimation  the  owner  of  stolen  goods  swearing  to 
'their  value, ||  the  juratnentum  perseverantia,  by  which  an 
actress  swore  to  continue  in  her  occupation,1I  the  oath  taken 

*  For  instance,  several  recent  Acts  of  Parliament,  such  as  the  Licensing  Acts 
and  the  Criminal  Law  Amendment  Act,  1885,  allow  the  accused  or  the  husband 
or  wife  of  the  accused  to  give  evidence  on  his  or  her  behalf  as  though  it  were  a 
civil  action. 

t  They  are  so  far  distinguished  in  Germany  that  in  many  text-books,  e^,^ 
HoltzendorfTs  Encyclopddie^  they  form  separate  titles.  Nov.  xc,  5,  is  an 
example  of  the  distinction  drawn  in  Roman  Law  between  the  two  kinds  of  practice. 

}  As  by  Consuls  and  other  officers  of  State  during  the  Republic,  and  by 
the  State  itself  in  making  a  treaty.  Under  the  Empire  an  oath  was  taken  by 
judices  [Cod,  iii.,  i,  14)  before  Nov.  Ixxxii.  and  after  Leon,  Const,  xcvii.,  by 
Bishops  against  Simony  {Nov.  cxxxvii.,  2),  by  soldiers  (Cod,  xii.,  38,  18),  and 
by  certain  ecclesiastical  officials  that  an  emphyteusis  had  not  been  granted  in 
derogation  of  the  rights  of  the  Church. 

S  This  bound  the  heresy  Nov.  xlviii.  g  Cod»  viii.,  4,  9. 

f  This  was  abolished  by  Nov.  li.,  and  the  exaction  of  such  an  oath  was 
punishable  as  perjury. 
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as  a  condition  precedent  to  the  institution  of  a  heres*  of  a 
libertus  to  work  for  his  manumittor,t  and  of  a  widow  that 
she  behaved  her  husband  to  have  been  killed  in  battle. t 
The  first  is  the  only  one  which  need  be  noticed  in  this 
place,  as  it  is  the  only  one  (except  that  of  the  witness,  to 
be  dealt  with  later)  which  directly  took  the  place  of 
evidence.  The  oath  of  the  party  was  either  decisory  or 
non-decisory.§  The  latter  may  be  dealt  with  shortly 
before  proceeding  to  the  more  important  division.  Its 
most  important  form  was  the  oath  of  calumny  (jusjurandum 
calumnia  or  propter  calumniam)  ^v/hich  was  a  means,  remissible 
in  certain  cases,, |  of  securing  the  justice  of  the  claim  of  the 
plaintiflF  or  defendant,  and  must  have  tended  to  have 
diminished  in  importance  after  the  power  of  awarding 
costs  given  by  Cod.  iii.,  i,  13,  and  Nov.  Ixxxii.,  lo.  It  is, 
however,  mentioned  in  Nov,  xlix.,  3,  i,  which  combined 
the  oath  of  calumny  and  the  oath  of  dilatio,^  and  still  later 
in  Leon.  Const,  xcix.  It.  was  administered  in  addition  to 
any  other  oath.**  Other  non-decisory  oaths  of  the  party, 
belonging,  that  is,  to  the  ordinatoria  rather  than  the  decisoria 
Utisj  were  the  juramentum  manifestationis  of  a  bankrupt  that 
he   had   surrendered    all    his   estate,   the  jmjurandum  in 


•  This  is  the  subject  of  numerous  rules  in  Dig.  xxviii.,  7,  8.  It  was  remissible 
in  some  cases,  but  only  by  the  Judge. 

t  Dig.  xxxvHi.,  I,  7  ;  xl.,  12,  44. 

t  Nov.  cxvii.,  II. 
'  %  Decisorium  is  a  word  of  later  origin  than  Roman  Law.    It  appears  to  occur 
first   in   the  Decretals.      No    other  modern  language  has  represented    the 
jusjurandum  decisorium  with  such  precision  and  terseness  as  the  German  with 
its  Sckiedseid. 

\\  Dig.  ii.,  8,  8,  5. 

1  This  was  a  variety  of  the  oath  of  calumny,  the  defendant,  on  calling  for 
proof,  swearing  that  he  did  not  do  so  for  the  purpose  of  postponing  the 
decision. 

••  Dig.  xii.,  2,  34,  4.  In  criminal  charges  the  same  eflfect  was  produced  by 
punishment  for  calumny  under  the  Ux  Remmia  (Dig.  xlviii.,  16,  i,  2).       » ' 
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liiefft,  affirming  the  value  of  the  cause  of  action,*  the 
jusjurandum  expensarum  as  to  costs  incurred,t  and  the 
oaths  of  satisfaction  with  the  judge,!  that  the  party  had 
not  corrupted  the  judge,§  and  before  a  fourth  production 
of  witnesses.il  The  decisory  oath  was  taken  either  extra- 
judicially or  in  Court  by  agreement  between  the  litigants 
(ex  pactione  ipsorum  litigantium)  or  compulsorily  during  the 
trial  by  order  of  the  Court  H  {ex  auctoritaU  judicis).  The 
former  oath  was  c^Wtd  jusjurandum  voluniarium  or  necessarium, 
the  latter  judiciale,**  The  law  is  contained  chiefly  in  the 
title  of  the  Digest  De  Jurejurando  sive  Voluntario  sive 
Necessario  sive  Judicialiff'f  and  in  that  of  the  Code  De  Rebus 


*  Such  an  oath  was  only  evidence  of  value,  and  the  judge  was  not  bound  to 
accept  it,  but  might  determine  the  value  from  other  sources,  Dig,  xii.,  3.  It 
was  admissible  as  a  rule  only  in  actions  bona  fidtL 

t  Nov.  Ixxxii.,  10.  X  ^ov.  Ixxxii.,  11. 

§  Nov.  cxxiv.  II  Nov.  xc,  4. 

IF  During  the  formulary  period  the  Court  with  authority  to  order  the  judicial 
oath  was  either  that  of  the  prator  or  the  judex,  and  the  oath  was  respectivdy 
injure  or  injudiciot  Dig.  xxii.,  3,  25,  3.  That  the  oath  was  also  competent  in 
the  Centumviral  Court  appears  from  Seneca,  Controvers,,  bk.  iii.,  preface 

••  This  is  the  view  of  Savigny  in  his  System,  vol.  vii.,  309,  who  divides  the 
oath.when  delatuminto  two  kinds,  voluntarium,  or  ante-judicial,  and  fucessarium, 
or  taken  in  Court,  both  kinds  being  by  consent.  Only  that  imposed  without 
consent  was  caXltd  judiciale.  This  is  however  not  universally  admitted  i  others 
hold  that  voluntarium  is  that  offered  by  the  party,  necessarium  that  prescribed 
by  the  Co\iTt,judiciale  that  taken  before  the  Court.  In  Cod,  iii,,  i,  i^judiciale 
perhaps  includes  the  oath  of  the  party  of  whatever  kind  it  was.  The  judicialt 
was  often  called  suppletorium  by  the  commentators.  It  existed  in  the  procedure 
of  the  English  Ecclesiastical  Courts,  at  least  down  to  the  publication  of 
Oughton's  Ordo  yudiciorum  (1738).  The  same  writer  says  that  the  decisory 
oath  had  once  been  used  in  those  Courts,  but  had  become  obsolete.  It  is  said 
to  be  still  in  use  in  Admiralty  cases  in  Massachusetts — Dunlop,  Admiralty 
Practice,  290.  An  example  of  the  supplctory  oath  is  found  in  Williams  v. 
Osborne,  i  Strange,  80  (1718),  where  the  plaintiff  was  allowed  to  take  the  oath 
that  he  was  married  to  the  defendant,  there  having  been  sufficient  evidence  of 
letters  and  admissions  to  raise  a  semiplena  probatio, 

tt  Dig.  xii.,  a. 
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Creditis  et  Jurejurando*  The  oatht  of  the  party,  of 
whatever  kind,  was  the  creation  of  the  Edict,  the  operative 
words  of  which  were,  Eum  a  quo  jusjurandum  petetur  solvere  aut 
jurarecogam.X  It  was  (in  the  time  of  the  Christian  Emperors)§ 
taken  {prastitum  or  datum)  upon  the  Gospels  {corporaliter) , 
unless  it  were  administered  in  a  consecrated  building.  |!  The 
voluntary  oath  was  only  eflfectual  after  being  tendered 
(delatum,  sometimes  illatum)  by  the  opposite  party.H  It 
might  be  taken  by  a  minor  under  the  age  of  twenty-five,  and 
perhaps  (with  his  tutor's  authority)  by  a  pupillus**  (subject 
in  both  these  cases,  in  the  event  of  fraud,  to  restitutio  in 
integrum  at  the  discretion  of  the  praetor). tt  During  the 
Republic  and  early  Empire  a  vestal  virgin  or  a  Flamen 
Dialis  could  not  be  compelled  to  take  the  oath.tJ     The 

•  Cod,  iv.,  u 

t  yusjurandnm  was  the  most  usual  name.  But  juramentum,  sacramcntumt 
and  cautio  were  also  used.  Sacramentum  is  the  link  of  connection  which, 
through  ^titsponsio  (Gaius,  iv.,  171),  bound  the  oath  of  the  time  of  Justinian 
with  the  period  of  the  Ugis  actiones,  Cautio  appears  in  the  sense  of  oath  in 
the  cautio  juratoria,  or  sworn  security,  of  Inst,  iv.,  11,  2,  a  guarantee  by  the 
defendant  that  he  would  abide  by  the  decision  of  the  Court.  It  should  be 
noticed  that  the  post-classical  divisions  of  oaths  are  very  numerous.  Nearly 
every  text-writer  has  his  own  division.  A  favourite  one  was  into  promissorium 
and  asseriorium,  the  former  adopted  by  the  English  legislature  in  the  Promissory 
Oaths  Act,  1868.  Menochius,  De  Prasumpticnibus^  divides  oaths  into  promts.^ 
iorium  fidilitatis,  introduetorium  obligaiionisy  confirmatorium  contractus,  and 
dtcitorium  litis,  }  Dig.  xii.,  2,  34,  6. 

§  It  was  often  taken  by  an  altar  under  the  Pagan  Emperors,  jures  licet  it 
Samotkracumt  Et  nostrorum  Aras,  Juv.  iii,  144. 

Ij  Cod.  ii.,  59,  I ;  iii.,  x,  14;  iv.,  i,  12,  5.  Persons  of  rank  might  take  the 
judicial  oath  at  home,  as  might  also  those  in  weak  health.  Dig,  xii.,  2,  15. 

f  Dig.  xii.,  2,  3,  pr. 

••  The  words  of  Dig,  xii.,  2,  34,  2,  seem  to  express  that  he  could  not.  Pupillo 
non  difertur  jusjurandum.  But,  in  the  opinion  of  Savigny,  this  only  means 
that  he  was  not  bound  to  take  it,  he  could  take  it  if  he  liked  on  the  principle 
(to  be  mentioned  later)  that  the  taking  of  the  oath  was  like  an  acquisition,  and 
improved  the  position  of  the  taker,  any  risk  being  the  creditor's. 

tt  Dig,  xii.,  2,  9,  4;  Cod,  ii.,  28,  i. 

XX  Aulas  Gelliut,  x.,  15,  who  says  this  provision  was  contained  in  the  Edict. 
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oath  might  be  taken  by  a  representative,  as  by  a  procurator, 
or  by  a  paterfamilias  on  behalf  of  a  child  under  poUstas, 
but  not  by  the  heres  of  a  party  to  a  contract,*  or  by 
a  prodigus.f  Bat,  as  a  general  rule,  the  oath  was  open  to 
all,  for  to  take  it  was  an  advantage,  like  acquisition 
{meliorem  facit  conditionem) ,  to  tender  it  was  a  disadvantage, 
like  alienation  {deteriorem  facit  conditionem).  The  voluntary 
oath  was  to  be  tendered  only  as  a  last  resortj  in  consequence 
of  lack  of  evidence  (inopid  probationum),^  and  only  in  civil 
cases.  It  was  a  moot  point  whether  there  must  have  been 
some  commencement  of  proof  before  the  plaintiff  could 
tender  the  oath.  Pothier,  with  Cujacius,  says  that  no  proof 
need  have  been  given,  and  that  the  texts  of  Roman  Law  do 
not  contemplate  such  a  course.  The  defendant's  refusal  of 
the  oath  before  the  leading  of  any  evidence  was  a  mark  of 
his  being  in  the  wrong,  manifested  turpitudinis  eV  confessionis 
est  nolle  jurare.  An  action  must  have  been  commenced,  that 
was  the  only  condition  necessary  for  the  validity  of  the 
oath.'i  Once  taken,  the  oath  was  of  greater  authority  than 
res  judicata,fi  for  it  was  in  the  nature  of  a  compromise,**  or 
of  a  solutio,  or  of  an  informal  agreement,tt  and  constituted 
a  new  ground  of  action.  JJ  The  original  cause  of  action  was 
merged,  the  defendant  acquired  by  exceptio  jusjurandiy^^ 
or  (according  to  Labeo)  dolt  mali,\\\\  a  defence  to  any 
future    proceeding  on   the   same  ground,1I1[  the  plaintiff 

*  Paulus,  Sent,  ii.,  i.  f  ^^g*  xii'f  2f  35»  '• 

t  Ultimnm  negotii  refugium^  Nov.  Ixxiii.,  4. 

§  Cod,  iv.,  13.  II  PoUiier,  Obligations,  §  820. 

f  Dig.  xii.,  2,  2  ;  xliv.,  5,  i. 

*•  Specicm  transactionis  continet^  Dig,  xii.,  2,  2 ;  iv.,  3,  21. 

tt  Pttctuniy  Dig.  xii.,  2, 15  ;  pactio^  id,,  42,  pr, 

XX  The  function  of  the  oath  as  decisive  of  controversy  is  alluded  to  by  the 
author  of  the  Epistle  to  the  Hebrews,  vi.,  16,  jcal  iraoT/?  avTot?  dvrtAoyca^ 
tripa^  €19  fi€/3ai<iHnv  o  opicos*  I"  ^^^  Mosaic  Law  it  appears  to  have  been 
used  only  in  certain  cases  of  bailment,  Exodus,  xxii,  11. 

S§  Dig.  xii.,  2,  9.  nil  Dig,  iv.,  4,  21.  ITIT  Dig,  xii.,  2,  28,  4. 
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acquired  an  action  in  which  the  only  question  at  issue 
was  whether  the  oath  had  been  tendered  or  remitted.* 
On  proof  of  this  he  had  a  further  remedy  by  actio  in 
/(ictum  ad  similitudinem  judicati,\  the  party  being  considered 
to  have  put  his  adversary  into  the  place  of  a  judex. X 
He  had  also  the  actio  de  constitutd  pecunid^  founded 
on  the  theory  of  the  oath  as  a  pactum.  A  fresh 
oath  could  in  this  action  be  tendered  as  to  the  fact  of  the 
oath  having  been  tendered  in  the  previous  action. |  The 
oath  was,  if  not  directly,  at  least  indirectly,  a  means  of 
constituting  an  obligation  ex  contractu^  though  the  expression 
juramenti  obligatio  does  not  appear  to  be  used  in  any  of  the 
texts  of  Roman  Law.1:  The  oath  could  be  tendered  in  all 
kinds  of  actions  and  interdicts,**  provided  that  the  facts 
were  within  the  adversary's  knowledge.  It  must  be  taken  in 
the  terms  proposed ;  if  one  party  tendered  the  oath  per  Deum, 
it  was  insufficient  to  swear^^  caput  of  the  litigantor  hissons.tt 
The  oath  once  tendered,  he  who  tendered  it  must  stand  or 
fall  by  it,  he  could  not  recall  it  on  merely  discovering  fresh 
evidence,!!  nor  could  he  rely  on  other  defences,  such  as  longi 
temporis  prascriptio.^^  When  the  oath  was  tendered  to  the 
plaintiff  he  was  bound  to  take  it  or  lose  his  case.  When 
tendered  to  the  defendant  out  of  Court,  two  courses  were 
open  to  him,  to  take  it,  or  to  satisfy  the  plaintiff's  claim. 


•  Dig.  xii.,  2,g,pr.  f  Cod.  iv.,  i,  8.  {  Dig.  xliv.,  5,  i,  pr. 

J  Dig.  xiii.,  5.  25,  I.  II  Dig.  xii.,  2,  29. 

f  The  dUe  of  the  work  of  Sanderson,  Dt  yuramtnti  Ohligatione  (London, 
1^7),  is  therefore  not  strictly  classical. 

••  Dig.  xii.,  2,  3,  I. 

tt  Id.,  4. 

U  Cod.  iv.,  I,  II.  Like  the  party  to  the  contract  in  Mr.  Justice  Holmes' 
Common  Law,  he  took  his  risk  and  must  abide  by  it.  The  rule  did  not  apply 
in  the  case  of  a  judicial  oath  where  the  party  declared  his  intention  of  relying 

on  fresh  documentary  evidence  only,  Dig.  xii.,  2,  13,  i. 
il  Such  is  the  construction  put  by  Savigny  on  Dig.  xii.,  2,  13,  i. 


194         THE    FUNCTION   OF    EVIDENCE    IN    ROMAN    LAW. 

When  in  Court  he  could  also  re-tender  {referre)  the  oath.* 
In  the  latter  case,  if  the  plaintiff  refused  to  take  it, 
judgment  was  given  for  the  defendant.  An  oath  of  calumny 
might  be  demanded  by  his  adversary  from  the  party 
tendering,  and  this  oath  could  not  be  re-tendered.t  The 
tender  of  the  oath  might  be  retracted  at  any  time  before 
final  judgment.!  The  time  of  appeal  was  reckoned  from 
the  tender  and  not  from  the  oath.§  As  to  costs,  where  a 
plaintiff  produced  a  syngrapha  and  the  defendant  denied  his 
signature  to  it  on  oath,  the  oath  must  be  tendered  to  the 
defendant  as  soon  as  possible,  or  the  plaintiff  would  be 
liable  for  all  costs  resulting  from  delay  in  the  tender. 
The  oath  of  the  party,  like  that  of  calumny  and  that 
previous  to  the  institution  of  a  heres,  might  be  remitted,  the 
party  being  satisfied  with  his  adversary's  readiness  to  take 
it.  The  omission  in  this  case  was  by  the  party,  in  the 
others  mentioned  by  the  judge. 

Interrogatio. — A  mode  of  obtaining  the  decision  of  a  case, 
analogous  to  the  oath,  was  the  interrogatio  in  jure,^ 
Originally  applicable  to  the  formulary  procedure — the 
confessio^^  or  answer  being  embodied  in  the  formula — it 
appears  to  have  been  still  in  use  under  Justinian,  though 
its  exact  position  in  the  procedure  of  that  period  is  a 
matter  of  controversy  .ft  The  main  differences  between  it 
and  the  oath  were  that  the  interrogatories  could  only  be 
administered  to  the  defendant,  and  that  the  plaintiff  was 
not  as  fully  bound  by  the  answers  as  he  was<by  the  oath 
But  if  he  made  no  objection,  the  answers,  if  certain,  con- 

•  Dig.  xii.,  2,  17.  t  Id.,  34. 

{  Cod.  iv.,  I,  IX.  §  Paolus,  Sent,  v.,  32. 

II  Nov.  xviii.,  8.  f  Dig.  xi.,  x, 

••  This  conftssio  might  apparently  be  or .  not  be  the  same  as  the 
confessio  in  jurt,  which,  like  the  oath,  had  the  efiect  of  rts  judicata^ 
Dig.  xlii.,  2,  X. 

tf  The  acHo  inUrrogatoria  was  not  used  under  Justinian,  Dig.  xi.,  i,  i. 
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eluded  the  case.*  The  defendant  was  bound  by  his 
admissions,  e.g.,  as  to  ownership  of  a  quadruped  which  had 
caused />aM^m«,t  or  a  slave  who  had  caused  dammim.X  He 
might  also  by  his  course  of  action  be  regarded  as  pro 
interrogate.^  The  procedure  was  used  mostly  in  cases 
affecting  the  inheritance  on  account  of  the  difficulty  of 
ordinary  proof,  [i  It  was  competent  only  in  actions  in 
personam  where  the  claim  was  certi. 

The  most  unsatisfactory  part  of  the  oath  procedure  was 
the  absence  of  punishment  for  perjury.  The  sanction  was  in 
most  cases  purely  religious.  The  only  exceptions  seem  to 
be  where  the  oath  was  by  the  genius  of  the  Emperorll  or 
per  capillos  ei  caput  Dei**  and  where  the  donee  of  an  alleged 
legaium  or  fideicommissum  under  a  lost  will  had  falsely  sworn 
that  a  certain  sum  was  left  him,  and  on  subsequent 
discovery  of  the  will  it  appeared  it  contained  no  such  gift.tt 
The  perjury  in  the  former  case  was  punishable  by  flogging, 
in  the  latter  by  loss  of  the  legatum  or  fideicommissum.  In 
other  cases  of  the  oath  of  the  party  and  in  many  other 
kinds  of  oaths,  such  as  that  in  lttem,XX  perjury  was  not  as  a 
rule  the  subject  of  criminal  prosecution,  for  God  was  the 
avenger  of  a  false  oath.§§  Like  the  ordeal  and  the  judicial 
combat,  the  oath  was  regarded  as  judicium  Dei,  a  term  used 
of  all  three  modes  of  trial  alike  in  a  period  subsequent  to 
Roman  Law.  The  oath  was  superseded  in  some  countries 
as  a   means  of  obtaining  the  truth  only   because  perjury 

•  Cerium  con/essus  pro  judicata  erit,  incertum  non  erit^  Dig.  xlii.,  2,  6,  pr. 
t  Dig,  xi.,  I,  7.  J  Id.,  8. 

•1  Dig.  xii.,  2,  9,  13,  6.  ••  Nov.  Ixxvii. 

ft  Cod.  iv.,  I,  13.  Perjury  by  a  witness  was  punishable  (Dig.  xxii.,  5,  16) 
by  death  if  it  caused  conviction  for  a  crime  punishable  with  death  (Paulus, 
Sent.,  v.,  23,  i). 

\\  Di|^.  xii.,  3,  II. 

§§  Cod.  iv.,  I,  2.  Infamia  sometimes  attached,  as  in  the  case  of  a  false  oath 
as  to  a  transaction  Cod.  ii.,  4,  41. 

14 
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was  a  prevailing  vice  of  the  Middle  Ages.*  It  is  an 
interesting  question,  and  one  never  5'et  fully  answered, 
when  and  why  the  belief  in  the  oath  as  opposed  to 
the  combat  revived  in  Europe.  The  use  of  the  phrase 
judicium  Dei  as  a  ground  of  decision  carries  one  back 
to  the  most  archaic  law  when  all  judgments  were 
S€/u<rT€St  and  when,  to  use  the  language  of  the  writer  of  the 
Book  of  Proverbs,  **  A  divine  sentence  is  in  the  lips  of  the 
king;  his  mouth  shall  not  transgress  in  judgment."!  The 
judicium  Dei  not  only  decided  controversies  between  man 
and  man,  but  also  International  disputes.  The  ultimate 
judicium  Dei  was  the  fortune  of  battle ;  this  is  the  actual 
view  taken  by  Dante  in  the  De  Monarchid  as  to  the  issue  of 
the  contest  between  the  Pope  and  the  Emperor.  God  was 
the  avenger  alike  of  the  false  oath,  the  groundless  appeal 
to  combat,  and  the  presumptuous  invocation  of  the  ordeal. 

Breach  of  oath  of  any  kind  was  a  breach  of  duty  to  God 
and  not  to  one's  neighbour,  a  breach  o{  fides  and  not  of 
jus.  In  accordance  with  this  view  of  the  matter,  the  breach 
of  their  oath  to  Hannibal  by  the  Roman  hostages  after  the 
battle  of  Cannae  was  visited  only  by  the  lowering  of  the 
class  of  the  offenders  by  the  censor.  J 

The  oath  of  the  party  was  known  in  Athenian  procedure 
and  has  been  an  important  element  in  all  the  systems  of  law 
founded  on  the  Roman.  In  the  Rhetoric  of  Aristotle,  the 
oath  of  the  party,  like  the  torture,  was  classed  as  one  of  the 
a7€xyoi  vtoTcis.  Its  unfairness  was  seen  by  Aristotle,  who 
cites  a  saying  of  Xenophanes,  that  the  test  is  not  just  when 
tendered  by  an  unscrupulous  man  to  a  more  scrupulous 
opponent,   but   that   it   is  as   if   a  robust  fellow  were  to 

*  Hallatn,  MiddU  Agts^  c.  ix.,  pt.  i. 

t  Prov.  xvi.,  10  (Revised  Version).  Cf,  the  divina  jussiones  of  the  late 
Roman  Law,  as  in  Nov,  cxiv.  Finis  contradictionis  4st  in  Domino ;  Synodus 
S.  Patriciit  c.  xxiii. 

}  Cicero,  De  Off.,  i.,  13  ;  iii.,  33. 
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challenge  an  invalid  either  to  strike  him  or  to  get  beaten 
himself.*  In  the  Canon  Law,t  on  account  of  the  view 
that  the  oath,  especially  the  oath  of  purgation,  affected 
the  conscience,  it  could  be  relaxed  by  the  Ecclesiastical 
judge  to  a  greater  extent  than  was  permitted  in  Roman 
Law.J  For  instance,  it  was  a  maxim  that  it  was  better  to 
break  an  oath  than  do  a  wrong,  whether  against  divine  or 
human  law.  The  case  of  Hubaldus  is  in  point.  He  was 
relieved  from  his  oath  to  expel  his  mother  and  brothers 
from  his  home  and  not  to  supply  them  with  food.^  An 
oath  to  pay  usury  could  be  relaxed. ||  An  oath  taken 
contrary  to  the  interests  of  the  Church  or  in  favour  of  a 
heretic  was  not  binding.  A  famous  instance  was  the  oath 
of  safe  conduct  to  John  Huss  before  the  Council  of 
Constance  in  1414.It  Permission  to  violate  oaths  was  even 
granted  by  the  Popes  in  formal  instruments.  An  instance 
is  the  grant  by  Clement  VL  to  John  II.  of  France  of 
the  right  to  violate  any  oath  provided  that  another 
duty  were  observed  in  place  of  that  promised  by  oath.** 
The  ground  on  which  this  large  power  of  dispensation 
appears  to  have  been  exercised  was  the  somewhat  remark- 
able theory  that  to  swear  an  oath  is  not  to  summon  God  as 
a  witness.tt    The  oath  could  generally  be  dispensed  with 


•  Rhet.,  bk.  i.,  c.  xv.  f  De  Jurejurando  ;  Decretals,  ii.,  24. 

{  Such  relaxation  was  called  irritation  The  maxim  was  In  juramento  semper 
jus  SMpirioris  intelligitur  excepHim.  §  DecretuMf  pt.  ii.,  22,  9,  4,  22. 

II  By  another  text  {Decretals,  ii.,  24,  6),  it  must  be  paid  but  could  be 
immediately  recovered. 

f  Ihe  breach  of  the  safe  conduct  in  the  case  of  Huss  was  defended  by 
Simancas,  Inst,  Cath,,  xlvi.,  52,  53.  The  principle  was  admitted  much  earlier 
in  the  Edict  of  Gregory  VII.  in  the  Decretum,  cans,  15,  quast.  6,  Nos  eos  qui 
excommunicatis  fidelitate  et  sacramento  constricti  sunt  apostolica  auctoritate 
juraminto  absolvimus. 

••  Lucas  d*Achery,  Spicilegium,  vol.  III.,  p.  723  (Paris,  1723).  La  riverenta 
^lle  somme  chiavi  was  never  carried  to  a  greater  height. 

ft  Thomas  Aquinas,  Secunda  Secunda^  qu.  Ixxxix.,  art.  i. 

14—2 
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by  a  Bishop,  but  in  grave  cases  only  by  the  Pope.  It  could 
not  be  relaxed  where  anything  contrary  to  the  oath  had 
been  done.*  The  clergy  could,  as  a  general  rule,  take 
oaths,  but  need  not  take  them  corporaliter,  i.e.,  by  touching 
the  Gospels.  The  oath  of  a  monk  who  had  broken  cloister 
was  not  received.  The  party  was  entitled  to  refuse  the 
oath  if  he  could  prove  his  assertion  by  other  means.t  The 
exceptio  excommunicatioftis  might  be  used  where  the  party 
tendering  the  oath  was  excommunicate.  Subject  to  these 
and  some  other  exceptions,  the  rule  of  Canon  Law  was  in 
substantial  accordance  with  Roman  Law,  and  was  thus 
expressed,  juramentum  litis  decisorinm  a  judice  delatum  sine 
justd  causa  recusari  non  potest.  A  perjurer  who  swore  falsely 
necessitate  non  voluntate  was,  according  to  a  Rescript  of 
Alexander  IIL,  addressed  to  the  Bishops  of  London  and 
Worcester,  to  be  excommunicated. J 

In  modern  systems,  the  decisory  oath  is  still  competent 
to  a  very  considerable  extent.  The  serment  decisoire  is  the 
subject  of  several  sections  of  the  Code  Civil,  §§  1357 — 1365. 
It  is  a  branch  of  the  serment  judiciaire,  and  can  be  tendered 
or  referred  in  any  kind  of  action.  The  other  branch  of  the 
serment  decisoire  is  the  serment  defere  d* office,  corresponding  to 
the  Roman  jusjurandnm  judiciale.  A  false  oath  of  the  part j' 
of  either  kind  is  punishable  by  a  year's  imprisonment.  The 
aveu  judiciaire,  §§  1354 — ^356,  is  based  on  the  confessio  injure. 
The  German  Civilprozessordnung,  §§  410 — 439,  only  allows 
the  Schiedseid^  whether  deferred  or  referred,  in  trials  of  facts 

•  Id.t  art.  9.  This  view  is  the  opposite  of  that  taken  by  Cicero  in  De  Off.,  iii.,  29, 
Quod  autem  affirmate  quasi  Deo  teste  promiseris  id  tenendum  est.  According  to 
Grotius,  De  Jure  Belli  ac  Pacls^  ii.,  13,  2o»  the  ground  on  which  the  Sovereign 
or  the  Church  can  annul  an  oath  is  not  because  it  can  release  a  moral  obligation 
but  because  the  obligation  is  incurred  under  a  tacit  condition  of  the  assent  of 
the  supreme  authority.  f  Decretals^  ii.,  19,  2. 

X  Decreta^St  ii.,  24, 10.  And  this  whether  the  oath  were  taken  in  words  or  not, 
for  according  to  Alciatus  the  oath  was  in  the  nature  of  a  vow,  and  was  binding 
even  without  expression  in  words. 
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which  arose  from  the  action  of  the  opposite  party  or  his 
legal  predecessor  or  representative,  or  which  are  the  subject 
of  his  knowledge.      The   Italian   Code   is  more  liberal  in 
its   terms.*      In    Scotland,   the    decisory   oath,   as    well 
as  the  oath   in   supplement,  in  litems  and  of  cahimny,  is 
still   competent,    though    apparently    not   often   adminis- 
tered,   for    it   is   only   allowed   at   the   discretion   of    the 
Court.     It  is  not  allowed  where  the  answer  might  involve 
admission  of  criminality.t     The  main  features  of  modern 
Law  in  those  systems  where  it  exists,  present  some  points 
of  unlikeness   to  the  Roman  original.     The  ante-judicial 
oath  is  not  generally  allowed,  the  judicial  oath,  when  taken, 
does  not  always  put  an   end   to   the  action,  but   is  only 
evidence,  it  is  supplementary  rather  than  decisory,  and  the 
party  may  refuse  to  take  it  if  he  can  prove  his  case  by 
other  means.     The  position  of  the  oath  as  supplementary, 
is  well   illustrated   by   the   English  wager  of  law,  which 
existed  down  to  1833.!     It  bore  some  resemblance  to  the 
Roman  judicial  oath,  perhaps  still  more  to  the  Canonical 
oath  of  purgation.     But  the  oath  taken  by  the  defendant 
must  have  been  supplemented  by  the  oaths  of  eleven  others, 
it  was  in  itself  insufficient  as  even  primd  facie  evidence. 
The  unsatisfactory  nature  of  the  reference  to  oaths  in  the 
Wager  of  Law  as  a  means  of  eliciting  truth  is  noticed  by 
Bentham,  who  cited  the  opinion  of  a  celebrated  lawyer 
(unnamed)  that  in  all  his  experience  he  never  knew  more 
than  two  cases  where  reference  to  oaths  restrained  a  party 
from  persisting  in  what  he  had  previously  asserted. § 

James  Williams. 

*  II  giuramento  dccisorio  si  pub  deferire  in  qualunque  stato  e  grado  delta 
causa,  §  220. 

t  This  was  decided  in  the  well-known  case  of  Longworth  v.  YelvntoHt 
L.R.  X  H.L.  (Sc),  218  (1867). 

t  The  wager  of  law,  which  was  in  use  only  in  the  Courts  of  Queen's  Bench 
and  Common  Pleas,  was  abolished  by  3  &  4  Will.  IV.,  c.  42,  s.  13. 

S  Centham,  Treatise  on  yudicial  Evidence,  bk.  ii.,  c.  12. 
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VI.— FOREIGN     MARITIME     LAWS:     IV. 
SCANDINAVIA. 

Chapter  IV.* 

The  Ship*s  Company. 

Art.  70.  When  a  seaman  is  engaged,  he  must  deliver  his 
discharges  and  navigation  books  to  the  Commander,  who 
retains  possession  of  them  until  the  termination  of  the 
voyage. 

In  the  Swedish  version  the  engagement  must  be  entered  at  the  Navigation 
(Shipping)  Office. 

S.  (1872)  II. 

71.  The  Commander  will  at  the  time  of  engaging  a 
seaman  provide  him  with  an  account  book  wherein  he 
enters  opposite  the  man's  full  name  his  age  and  place  of 
birth.  He  also  states  clearly  and  distinctly  the  voyage  for 
which  the  man  is  engaged,  his  ratings  on  board,  the  terms 
on  which  he  is  shipped,  and  the  wages  he  is  to  receive.  If 
the  wages  are  agreed  at  a  fixed  sum  for  the  voyage,  the 
anticipated  length  of  the  voyage  must  be  entered,  and  this 
period  will  be  the  basis  on  which  the  wages  will  be 
calculated,  when  a  proportion  to  the  time  the  voyage  lasts 
has  to  be  arrived  at.  The  advance  given  on  signing 
articles,  and  also  any  sums  the  man  may  receive  in  the 
course  of  the  voyage,  must  likewise  be  entered,  and,  if 
required,  the  seaman  must  certify,  in  the  book  that  he  has 
received,  the  sums  charged  against  him. 

*  Since  the  publication  in  the  Law  Magaxim  and  R$view  for  November,  1892, 
of  an  instalment  of  the  Scandinavian  Code,  a  complete  English  translation  of 
the  Swedish  version  has  been  published  in  Sweden  ;  it  is,  therefore,  thought 
better  to  edit  the  literal  translation  by  Mr.  Schmidt,  British  Vice-Consul  at 
Elsinore,  of  the  Danish  version  and  use  it  as  the  text,  in  subsequent  numbers  of 
this  RevUtPt  noting  such  differences  as  exist  between  it  and  the  Swedish  version. 
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The  Government  will  arrange  that  account  books  and 
forms  of  agreement  between  Commander  and  crews  shall 
be  procurable  in  all  Shipping  Offices  at  a  uniform  price. 

There  is  no  provision  in  the  Swedish  version  for  the  seaman  acknowledging 
receipts  in  his  book,  and  the  last  clause  is  also  omitted. 
B.  47,  P.  250,  G.  (1872)  12-14,  39,  H.  395,  I.  521,  522,  523,  &  M.M.C.  73. 

72.  The  notices  and  agreements  on  the  engagement  of 
the  crew  mentioned  in  the  preceding  Article  must  also 
be  entered  by  the  Commander  in  the  list  of  the  crew 
(Ship's  Articles)  which  the  members  of  the  crew  have 
to  sign. 

The  agreements  with  the  crew  as  entered  in  the  account 
books  and  Ship's  Articles  must  be  sanctioned  by  the 
Shipping  Master,  when  the  voyage  extends  beyond  the 
Baltic  or  North  Sea,  to  render  it  conclusive. 

If  the  Commander  requires,  in  addition  to  the  above 
agreement,  to  have  a  special  contract  in  writing  with  the 
crew,  he  may  demand  the  assistance  of  the  Shipping  Master, 
who  must,  on  payment  of  a  fee  fixed  by  the  Government, 
fill  in  the  account  books  and  Ship's  Articles  on  behalf  of 
the  Commander. 

If  there  is  a  discrepancy  between  the  contents  of  the 
account  books  and  the  Ship's  Articles,  or  special  agreement 
above-mentioned,  and  such  discrepancy  is  not  rectified 
before  the  final  agreement  is  complete,  then  the  conditions 
most  favourable  to  the  seaman  are  adopted  as  the  basis  of 
settlement  in  the  absence  of  proof  to  the  contrary. 

The  rules  laid  down  for  the  engagement  and  discharge  of 
seamen  must  be  adhered  to. 

The  Swedish  version  merely  prescribes  that  the  existing  regulations  shall 
continue  in  force. 

B.  47,  F.  250,  G.  (1872)  12.14,  H.  395,  396,  397,  I.  521-523,  &  M.M.C.  73, 
P.  516. 

73.  If  a  seaman  engages  himself  to  more  than  one 
Commander,  the  earlier  contract  has  priority  over  the  later. 
But  a  Commander  to  whom  the  seaman's  certificate  has 
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been  delivered  has  a  preferential  claim,  provided  he  was 
unaware  of  an  earlier  contract. 

See  Arts.  285,  297. 

G.  (1872)  26,  S.  635. 

74.  A  seaman  when  engaged  must  present  himself  on 
board  for  service  at  the  time  appointed  by  the  Commander, 
and  must  not  afterwards  leave  the  ship  without  permission. 

If  not  otherwise  agreed,  wages  begin  to  run  from  the  day 
he  comes  on  board. 

Sw.,  within  48  hours  of  engagement,  unless  otherwise  agreed. 
G.  28,  35,  H.  399-40i»  I-  528,  P.  521. 

75.  If  a  seaman  who  has  signed  an  account  book  or 
Ship's  Articles,  or  who  has  bound  himself  in  writing  to 
serve,  and  of  whom  it  can  be  proved  that  he  has  received 
notice  to  present  himself  on  board  at  a  specified  time,  fails 
to  appear  at  such  time,  he  can  be  compelled  to  fulfil  his 
obligations  by  the  assistance  of  the  police  at  the  request  of 
the  Commander ;  so,  also,  whenever  a  seaman  leaves  the 
ship  without  permission,  or,  after  having  got  permission, 
does  not  return  on  board  at  the  right  time. 

Expenses  incurred  in  bringing  such  seamen  on  board  may 
be  deducted  from  their  wages. 
See  Arts.  102,  291,  295,  300* 
G.  (1872)  29,  H.  402. 

76.  That  which  is  stated  in  Art.  69  as  to  the  illegality  of 
arrest  of  the  Commander's  effects  applies  equally  to  the 
effects  of  the  crew. 

77.  Every  member  of  a  crew  must  behave  himself 
decently,  soberly,  and  peacefully,  and  scrupulously  follow 
the  regulations  laid  down  for  the  preservation  of  peace  and 
good  order  on  board.  He  must  treat  his  superiors  with 
respect,  receive  their  orders  with  attention,  and  shew  that 
they  are  understood  by  distinct  and  civil  answers. 

See  Arts.  Z02,  308. 
G.  (1872)  73. 
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78.  Every  member  of  a  crew  has,  whether  in  port  or  at 
sea,  whether  on  shore  or  on  board,  to  obey  the  orders  of  his 
superior  on  duty,  and  also  generally  shew  that  he  is  careful 
of  ship  and  cargo,  and  do  his  duty  with  zeal  and  diligence 
by  night  and  by  day,  on  working  days  and  holidays.  A 
seaman  must  make  good  any  damage  caused  by  his  default, 
carelessness,  or  negligence.  If  the  ship  is  in  danger,  the 
crew  must  do  their  utmost  to  save  her,  and  must  not  leave 
her  before  the  Commander  without  his  permission. 

See  Arts.  loi,  102,  301,  303,  306,  308. 
G.  (1872)  30,  32. 

79.  It  is  the  special  duty  of  the  mate  to  assist  the 
Commander  in  the  navigation  of  the  ship  with  the  observa- 
tions and  calculations  relating  thereto  and  the  entries  in 
the  log-book.  Also  to  exercise  supervision  over  the  crew, 
stores,  and  the  ship  and  her  appurtenances.  He  has  to 
keep  a  tally  of  the  goods  when  loading  or  discharging, 
and  he  is  responsible  to  the  Commander  for  whatever  he 
receives,  and  also  for  the  stowage  of  the  goods.  If  he 
keeps  the  log-book  he  is  responsible  for  its  accuracy. 

If  the  master  is  ill  or  absent  without  having  given 
directions  as  to  what  is  to  be  done  in  cases  which  happen, 
the  mate  does  what  is  necessary  if  the  matter  does  not 
permit  delay.  If  the  Commander  dies,  becomes  incapable 
of  command,  or  leaves  the  ship,  he  is  replaced  by  the 
mate  until  a  decision  has  been  come  to  in  the  manner 
laid  down  in  Art.  30. 

S.  626-631. 

80.  It  is  the  special  duty  of  the  engineer  to  exercise 
supervision  over  the  engines  and  boilers  ;  he  is  responsible 
for  their  working  and  maintenance,  and  has  control  of  the 
men  employed  about  them.  He  keeps  the  engineer's 
log-book,  under  the  Commander's  supervision,  and  is 
responsible  for  its  accuracy. 

F.  (1893)  a8,  30, 1.,  M.M.C.  66,  69,  S.  63a. 
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8i.  No  member  of  the  crew  may  ship  goods  either  on  his 
own  or  any  other  person's  account  without  the  Commander's 
leave.  If  he  does  so,  he  renders  himself  liable  to  the 
penalty  mentioned  in  Art.  28.  If  there  is  reason  to 
suspect  that  goods  are  illegally  carried,  or  that  anything 
has  been  brought  on  board  which  may  expose  the  ship  or 
cargo  to  danger  or  risk,  or  cause  disorder,  the  Commander 
has  the  right  to  search  the  berths  and  lockers.  Anything 
illegally  brought  on  board  may  be  re-landed,  or  if  any 
detected  after  the  ship  is  at  sea  may  be  thrown  overboard, 
if  it  cannot  be  kept  on  board  without  danger. 

See  Art.  307. 

B.  66,  F.  251,  G.  (1872)  75,  H.  410,  I.  527,  P.  520. 

82.  Unless  otherwise  agreed,  seamen  engaged  for  an 
indefinite  period  must  remain  in  the  service  of  the  vessel 
until  she  arrives  at  the  port  where  they  were  engaged,  or  if 
engaged  in  Denmark,  at  a  Danish  port,  after  the  voyage  is 
completed. 

If  engaged  for  a  specific  period,  and  this  term  expires 
whilst  the  ship  is  still  at  sea  on  her  voyage,  they 
cannot  demand  their  discharge  until  the  vessel  reaches 
the  first  port  where  she  has  to  receive  or  deliver 
cargo. 

If  the  crew  are  engaged  for  a  specific  voyage  and  the 
voyage  is  altered  before  the  vessel  leaves  the  shipping  port, 
the  men  may  at  once  demand  their  discharge,  but  if  the 
alteration  is  made  subsequently  to  the  vessel's  departure,  the 
engagement  is  binding  until  the  vessel  arrives  at  her  new 
destination,  unless  the  voyage  was  altered  from  a  home 
trade  to  a  foreign  one,  or  from  a  European  to  a  non- 
European  one ;  in  these  cases  the  crew  have  a  right  to 
demand  their  discharge  at  the  first  port  the  vessel  makes 
subsequent  to  the  alteration,  but  can  only  claim  wages  for 
the  time  they  have  been  doing  duty.  For  the  purposes  of 
this  Article,  non-European  ports  in  the   Mediterranean, 
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Black  Sea,  and  Sea  of  Azof  are  considered  to  be  European 
ports. 

B.  51,  G.  (1872)  54,  61  (3),  H.  440  (i),  I.  524,  525,  P.  517,  518,  S.  636,  647. 

83.  Independently  of  the  contract  of  engagement,  seamen 
who  have  served  in  the  same  ship  for  two  years  from  the 
date  of  engagement  can  claim  their  discharge  at  the  first 
port  at  which  the  ship  calls  to  receive  or  discharge  cargo, 
unless  she  proceeds  direct  from  such  port  to  a  place  in  which 
they  are  entitled  to  their  discharge  by  the  terms  of  the  con- 
tract.   They  are  only  entitled  to  wages  for  the  time  served. 

The  Swedish  version  extends  the  two  years  to  three  years  in  voyages  beyond 
Cape  Horn  and  the  Cape  of  Good  Hope,  and  somewhat  amplifies  the  rest  of 
the  Article. 

G.  (1872)  61  (3),  I.  525,  P.  518,  S.  636. 

84.  Seamen  who  in  accordance  with  Arts.  82  &  83  are 
entitled  to  their  discharge,  are  nevertheless,  if  required  by 
the  Commander,  bound  to  do  such  duty  as  may  be 
necessary  in  discharging  cargo  or  ballast,  mooring  the  ship, 
dismantling  her  or  laying  her  up,  and  they  cannot  chitn 
their  discharge  until  such  work  is  done.  They  are,  how- 
ever, not  bound  to  stay  for  more  than  one  week  after  the 
ship  arrives. 

I-5»4i525.  544»P-5i7.  518- 

85.  If  a  seaman  proves  that  he  can  obtain  command  of 
a  ship  he  may  claim  his  discharge,  provided  he  supplies  a 
qualified  substitute,  without  expense  to  the  owners.  The 
same  rule  applies  when  the  post  of  mate  or  engineer  is 
offered  to  one  engaged  in  an  inferior  capacity. 

Likewise,  if  a  war  breaks  out,  and  the  vessel,  by  reason 
of  her  nationality,  the  nature  of  her  cargo,  or  the  direction 
of  her  voyage,  is  liable  to  risk  of  capture,  the  crew  are 
entitled  to  their  discharge. 

In  the  above-mentioned  cases  wages  are  due  to  day  of 
discharge. 

The  Swedish  version  refers  to  Art.  82  as  giving  the  date  to  which  wages 
are  payable. 
H.  440,  S.  647. 
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86.  If  a  seaman  proves  that  he  has  been  grossly  ill- 
treated  on  board  either  by  the  Commander  himself  or  by 
others,  and  that  the  Commander  has  not,  when  required  to 
do  so,  given  him  protection,  or  that  the  Commander  has 
not  given  him  sufficient  food,  he  may  claim  his  discharge. 

A  seaman  who  leaves  on  such  grounds  is  entitled  to  his 
wages  for  the  time  he  has  served  and  to  one  month's  wages 
in  addition.  Also,  if  he  leaves  elsewhere  than  at  the  port 
of  shipment,  he  has  a  claim  to  wages  for  the  time  it  takes 
him  to  reach  a  place  at  which  he  could  properly  be 
discharged,  or,  if  no  such  place  is  specified  in  the  contract, 
then  to  the  place  where  he  shipped.  Further,  he  is  entitled 
to  be  paid,  in  cash,  the  travelling  and  victualling  expenses 
to  such  place. 

If,  however,  the  wages  are  agreed  on  for  a  specific  voyage, 
he  shall  not  recover  in  any  case  more  than  the  full  wages 
and  his  travelling  expenses, 

G.  (1872)  6i  (i),  H.  444. 

87.  If  the  ship  is  not  seaworthy  for  the  voyage,  and  the 
Commander  does  not  do  what  is  necessary  to  make  her 
seaworthy,  the  crew  may  claim  their  discharge.  When 
demanded  by  a  majority  of  the  crew,  the  Commander  must 
call  a  survey  on  the  ship,  and  let  the  surveyors  state  their 
opinion  as  to  her  seaworthiness.  If  the  Comujander  will 
not  do  this,  the  crew  are  entitled  to  leave  the  ship.  The 
regulations  laid  down  in  Art.  86  as  to  wages  and  travelling 
expenses  have  in  such  case  to  be  followed. 

If  the  surveyors  decide  that  the  complaints  of  the  vessel's 
unseaworthiness  are  devoid  of  foundation,  the  persons  who 
demanded  the  survey  have  to  bear  all  expenses  and  losses 
sustained. 

The  Swedish  version  contains  a  special  proviso  as  to  a  survey  demanded 
when  the  ship  is  already  laden,  and  has  no  reference  to  the  provisions  of  Art.  86. 
See  Arts.  100,  30a. 
G.  (1872)  47,  94. 
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88.  If  the  ship  is  transferred  to  a  foreigner,  or  in  other 
way  loses  her  right  to  carry  the  national  flag,  the  crew 
may  at  once  claim  their  discharge,  and  have  a  further  claim 
for  wages  and  travelling  expenses  as  laid  down  in  Art.  86. 
If  the  vessel  merely  changes  owners  or  Commanders,  the 
crew  cannot  claim  their  discharge. 

G.  (1872)  61,  H.  440,  P.  533,  S.  647. 

89.  If  it  can  be  shewn  that  a  seaman  is  unfit  for  the  duty 

he  undertook  to  perform  when  signing  the  articles,  he  may 

he  discharged,    and    receives    v^rages   up   to   the   date  of 

discharge.     The  same  rule  applies  when  a  seaman  assaults 

the  Commander  or  other  officer,  or  has  iiidden  goods  liable 

to  duty,  or  carried  goods  of  which  the  import  or  export  is 

prohibited,  and  also  when  a  seaman  has  been  so  frequently 

punished  for  offences  on  duty  or  breaches  of  discipline  that 

the  power  of  the   Commander    to    punish   is   inadequate 

(Art.  120). 

If  the  Commander  is  unable  or  unwilling  to  discharge 
^  seaman  who  is  unfit  for  his  duty,  he  may  reduce  his 
wages  for  the  future  as  much  as  one  half,  according  to 
circumstances.  The  seaman  may,  however,  lay  a  complaint 
^§[amst  the  Commander  for  so  doing,  as  prescribed  in 
Art.  104. 

The  reasons  for  discharging  the  seaman  or  reducing  his 
w^fes  must  be  entered  in  the  log,  if  there  is  one  kept  on 
Doard,  if  not,  they  must  be  stated  in  writing,  and  their 
correctness  must  be  affirmed  by  the  two  leading  men  in  the 
^*^^P  after  the  entry  in  the  log-book,  or  a  written  statement, 
oas  been  read  over  to  the  seaman  and  the  rest  of  the  crew. 

^  Arts.  100,  102,  304,  305,  307,  308. 

^•(^872)  34. 

9^'  If  one  of  the  crew  falls  sick  or  is  injured,  it  is  the 
^^^y  of  the  Commander  to  see  that  all  due  care  is  taken  of 

^^  on  board  or  ashore,  but  if  he  is  in  such  a  condition 
^^t  he  will  be  unable  to  return  to  duty  for  a  lengthened 
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period,  or  if  he  is  suffering  from  a  venereal  disease,  he  may 
be  discharged  at  once.  If  this  happens  abroad,  the 
Commander  may  hand  him  over  to  the  Consul,  or  if  there 
is  no  national  Consul  on  the  spot,  he  will  see  that  he  is 
properly  looked  after  in  some  other  way.  When  a  seaman 
is  discharged  on  account  of  illness  which  he  has  brought 
upon  himself  by  his  own  vice  or  crime,  or  on  account  of 
venereal  disease,  he  will  only  receive  wages  for  the  time  he 
has  done  duty,  and  from  this  the  expenses  of  medical 
attendance  may  be  deducted.  If  he  is  not  discharged,  he 
gets  no  wages  for  the  time  he  is  off  duty,  and  he  must  pay 
for  his  own  medical  attendance. 

In  all  other  cases  of  injury  or  sickness,  the  sick  or  injured 
person,  when  not  discharged,  receives  full  wages  during  the 
sickness,  and  gets  medical  attendance  on  the  owner's 
account;  if  he  is  discharged,  he  receives  wages  up  to  the 
date  of  discharge,  and  the  discharge  does  not  take  place 
till  the  ship  sails,  and  also  free  medical  attendance  for 
four  weeks,  whether  in  a  home  or  foreign  port  at 
which  he  might  legally  be  discharged,*  otherwise  for 
eight  weeks  reckoned  from  the  date  of  discharge,  or,  if  no 
actual  discharge  took  place,  from  the  date  the  vessel  sailed. 

If  there  is  no  national  Consul  to  whom  the  sick  or  injured 
man  may  be  entrusted,  and  the  Commander  is  therefore 
obliged  himself  to  pay  for  the  medical  and  other  attendance 
in  a  foreign  country,  and  such  expenses,  in  accordance  with 
the  rules  given  above,  ought  not  to  fall  on  the  owner,  the 
owner  may  demand  their  repayment  out  of  the  Public 
Treasury. 

B.  57,  F.  262-264.  G.  (1872)  48,  49.  50,  H.  423'427»  L  537»  S3^»  M.M.C.  75, 
P.  529t  530,  S.  644. 

91.  If  the  voyage  is  abandoned  or  given  up  on  account 
of  war,  blockade,  embargo,  prohibition  of  import  or  export, 
ice,   or  damage  rendering   the   ship   unseaworthy  for  the 

•  The  Swedish  version  does  not  contain  the  last  alternative  of  eight  weeks. 
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voyage,  or  if  the  voyage  or  its  prosecution  is  for  such 
reasons  delayed  for  a  long  time,  the  crew  may  be 
discharged,  receiving  wages  up  to  the  date  of  discharge. 

If  the  vessel  becomes  a  wreck  or  is  condemned  in 
consequence  of  damage  sustained,  or  is  captured  and 
condemned  as  prize,  or  taken  by  pirates,  the  services  of  the 
crew  and  their  right  to  wages  terminate.  If  the  vessel  is 
wrecked,  it  is  nevertheless  the  duty  of  the  crew  to  help  in 
salvage  services  for  a  proper  reward,  and  to  stay  by  the 
ship  until  the  Marine  Depositions  are  drawn  up  and  signed 
by  them. 

B-49.  50,  54»  56»  F.  253.  254.  258,  261,  G.  (1S72)  56,  57,  58,  H.  413, 414,  418, 
42i>I.  530-535*  P-  524-528,  S.  639,  640,  643. 

92.  If  the  voyage  is  given  up  for  any  other  reasons  than 
those  specified  in  the  preceding  Article,  or  if  a  seaman  is 
discharged  without  legitimate  cause,  and  not  in  accord- 
ance with  the  terms  of  his  agreement,  he  can  claim  wages 
and  travelling  expenses  in  accordance  with  the  rules  laid 
down  in  Art.  86. 

The  same  rule  applies  when  the  ship  is  laid  up  for  the 
winter  in  a  foreign  country  and  the  crew  discharged  there, 
except  that  in  this  case  the  additional  wages  mentioned  in 
Art.  86  are  not  payable. 

B-  48. 53.  F.  252,  H.  411,  412, 1.  529,  P.  522,  523,  S.  638. 

93.  If  one  of  the  crew  dies,  his  wages  are  due  up  to  the 
date  of  his  decease,  unless  he  has  forfeited  his  right  on 
account  of  sickness  or  other  cause.  The  owner  is  bound  to 
pay  his  funeral  expenses.  If  the  vessel  is  given  up  as  a 
"  missing  ship,"  wages  are  calculated  according  to  the  rule 
in  Art.  67. 

B.  60,  F.  258,  265,  G.  (1872)  42,  51,  H.  429-431,  I.  539,  P.  531,  S.  645. 

94-  If  the  wages  agreed  upon  are  a  lump  sum  for  the 
voyage,  and  the  voyage  is  altered  so  as  to  occupy  a  longer 
time  than  was  contemplated  at  the  time  the  agreement  was 
roade,  the  crew  may  claim  proportional  additional  wages  ; 
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but  if  the  voyage  is  shortened  by  such  an  alteration  it 
makes  no  difference  in  the  amount  of  wages  agreed  on. 
The  crew  are  also  entitled  to  additional  wages,  not  only 
during  delay  occasioned  by  the  owner  or  master's  alteration 
of  the  voyage  for  which  one  or  the  other  is  responsible,  but 
also  for  the  time  the  vessel  is  detained  by  war,  blockade, 
embargo,  prohibition  of  import  or  export,  ice,  or  when  the 
vessel  is  detained  for  repairs  or  on  account  of  cargo  in  a 
port  of  refuge  into  which  she  has  put,  as  also  when  she  is 
detained  loading  or  discharging  beyond  her  lay  days. 
These  additional  wages  are  not,  however,  calculated  for  a 
shorter  period  thain  eight  consecutive  days,  nor  when  the 
voyage  has  not  been  protracted  beyond  the  time  con- 
templated by  the  ship's  Articles. 

B.  51.  52.  85»  F-  255,  256,  G.  (1872)  67.  I.  532,  533.  P.  526,  S.  638. 

95.  If  the  number  of  the  crew  is  diminished  during  the 
voyage,  the  work  of  the  ship  is  done  by  those  that  remain  ; 
the  wages  saved  by  the  diminution  whilst  the  vessel  is  at 
sea  will  be  divided  amongst  those  who  remain  in  proportion 
to  the  increased  work  done  by  each. 

This  division  will  not,  however,  be  made  if  the  diminution 
of  the  crew  was  caused  by  desertion,  under  such  circum- 
stances that  the  rest  of  the  crew  might  have  prevented  it. 

S.  (1872),  40. 

96.  If  the  Commander,  in  urgent  cases,  requires  the  crew 
to  work  at  loading  or  discharging  on  Sunday  or  other 
national  holiday,  each  man  who  so  works  will  receive 
special  pay,  calculated  at  the  rate  of  one-half  a  day's  wages 
for  each  two  hours*  work  commehced. 

This  rule  does  not  apply  to  vessels  engaged  in  regular 
trades  between  specific  ports,  in  accordance  with  previously 
published  time-tables. 

97.  If  a  seaman  signs  Articles  for  a  specific  voyage,  and 
such  voyage,  in  consequence  of  the  port  of  destination  being 
altered,  ends  at  a  different  place  from  that  named  in  the 
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Articles,  the  seaman  is  entitled  to  his  discharge.  He  has  a 
right  to  travelling  and  victualling  expenses  to  such  place 
as  would.have  been  his  origfinal  destination. 

98.  If  the  service  of  a  national  seaman  terminates  in  a 
foreign  country,  for  any  of  the  reasons  mentioned  in  Art.  91, 
or  if  a  national  seaman  is  left  behind  in  a  foreign  country 
on  account  of  illness  or  injury  under  circumstances  which 
make  the  owner  liable,  he  has  a  right  to  a  free  passage  and 
victualling  to  the  nearest  national  port.  If  the  ship  is 
wrecked,  or  condemned  after  an  accident,  or  taken  by 
pirates,  these  expenses  are  defrayed  by  the  PubHc  Treasury. 
This  is  also  the  case  if  the  vessel  is  captured  and  condemned 
as  prize,  if  the  master  was  ignorant  of  the  outbreak  of  war 
when  he  went  to  sea,  and  if  it  was  unknown  at  the  port  of 
departure.  In  all  other  cases  the  owner  is  liable  for  the 
expenses.  If  a  berth  on  board  a  Danish,  Norwegian,  or 
Swedish  vessel,  bound  to  a  Danish  port,  or  to  one  from 
which  he  can  conveniently  be  sent  home,  can  be  found 
for  a  seaman  so  entitled,  he  is  bound  to  accept  it,  provided 
the  rating  offered  him  is  not  inferior  to  that  for  which  he 
originally  engaged. 

I.  M.M.C.  75,  P.  533, 534. 

99.  A  seaman  has  a  right  to  be  paid  wages  from  time  to 
time  during  the  voyage,  when  in  port,  either  in  cash  or  in 
orders  on  the  owner.  The  Commander,  however,  has  a 
right  in  all  cases  to  keep  one-third  of  the  wages  in  hand 
till  the  discharge  takes  place. 

If  a  seaman  has  had  more  advanced  than  is  found  to  be 
due  to  him  at  the  final  settlement,  the  repayment  of  the 
excess  cannot  be  claimed  if  the  circumstances  are  those 
mentioned  in  Arts.  86-88,  90  (§  3),  91-93. 

G.  (1872)  36,  38,  H.  417,  442. 

100.  I(  any  of  the  crew  are  dissatisfied  with  the  wages 
account  rendered  by  the  Commander,  they  may  demand 

15 
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that  its  accuracy  be  ascertained  by  the  same  authority  as 
that  before  whom  he  signed  the  Articles. 

Disputes  arising  between  the  Commander  'and  any 
member  of  the  crew  on  account  of  the  service  of  the  ship 
whilst  in  a  foreign  country  will  be  heard  before  the  Consul 
at  the  place  or  before  the  Consul  at  the  first  port  the  ship 
goes  to.  The  Consul's  decision  is  binding  on  both  parties 
until  the  case  can  be  brought  before  a  national  Court. 

loi.  If  any  member  of  the  crew  refuses  to  obey  orders, 
or  shews  a  spirit  of  insubordination,  the  Commander,  or 
person  in  charge  if  the  master  is  absent  or  ill,  may  compel 
him  to  do  his  duty  by  force. 

If  the  ship  is  in  danger,  or  if  there  are  symptoms  of 
mutiny  in  the  crew,  or  in  any  other  urgent  circumstances, 
the  master  may  take  any  steps  he  considers  needful  for  the 
maintenance  of  good  order  and  discipline,  and  every 
member  of  the  crew  is  bound  to  assist  the  person  in 
command  without  being  called  on  so  to  do. 

If  the  man  who  refuses  to  obey  orders  sustains  any  injury, 
the  person  in  command  of  the  ship  is  not  responsible  for 
them  if  he  has  not  employed  harsher  measures  than  the 
circumstances  called  for. 

Sec  Arts.  289,  303. 
G.  (1872)  79. 

The   discipline   of   Danish    Merchant  vessels   is   regulated   by  a  law  of 
X3th  February,  1866.    See  The  Hengist,  8  Rj,DJi,  412. 

102.  If  any  member  of  the  crew  is  guilty  of  any  of  the 
following  offences  in  breach  of  good  order  and  discipline, 
the  Commander  may  punish  him  by  forfeiture  of  wages  on 
the  following  scale : — 

(i.)  For  leaving  the  helm  or  look-out,  or  being  asleep  or 
drunk  on  such  posts,  being,  careless  about  fire,  or 
lights,  or  behaving  insolently  to  his  superiors,  or 
disobeying  orders  on  duty,  a  sum  not  exceeding  half 
a  month's  wages. 
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(2.)  For  neglecting  his  watch  on  duty,  or  being  drunk  or 
asleep    on   watch,  or   smuggling    spirits    or  other 
intoxicating  liquors  on  board,  or  taking  his  effects 
ashore    without    leave,   a    sum   not   exceeding  one 
quarter  of  a  month's  wages. 
(3.)  For  going  ashore  without  leave,  if  he  returns  the 
same  day,  a  sum  not  exceeding  one  quarter  of  a 
month's  wages ;  if  he  does  not  return  till  later,  half 
a  month's  wages. 
(4.)  For  overstaying  leave,  if  the  man  returns  the  same 
day,  one  or  two  days*  pay  ;  increased  to  one  quarter 
of  a  month  if  he  stays  ashore  longer. 
(3.)  For  leaving  a  boat  when  sent  ashore  on  duty,  or 
necessitating  the  interferences  of  police  on  board,  or 
creating  a  disturbance  on  duty,  or  allowing  strangers 
on  board  who  have  no  business  without  leave,  or 
letting  strangers  stow  themselves  away  in  the  ship, 
or  if  he  in  any  other  way  prejudices  peace  and  good 
order,  a  sum  not  exceeding  four  days'  wages. 
W  a  mate  or  engineer  is  guilty  of  any  of  the  above  offences 
*•»€  penalty  is  doubled. 

"  anyone  who  has  already  been  punished  is  guilty 
^f  a  second  offence  of  the  same  nature,  the  penalty  is 
doubled. 

The  total  deductions  for  offences  must  not  exceed  half  the 
^^Res  earned  during  the  voyage  at  the  date  of  discharge, 
^hen  this  limit  is  reached  the  master  may  lock  the  man  up 
«>r  a  period  not  exceeding  48  hours. 
^  Prance,  Law  of  loth  March,  1891,  §§  3,  11. 
^•(^872)  79.  81-84. 

^03*  Before  exercising  the  right  to  punish  conferred  on  the 
^onimander  in  the  preceding  Article,  he  must  hear  what  the 
<>ffender  has  to  say,  and  examine,  and  cross-examine  into 
^"^  matter  in  the  presence  of  the  principal  person  on 
l>oard;  such  hearing,  examination,  and  cross-examination 

15— « 


214  FOREIGN   MARITIME   LAWS: 

must  not  take  place  till  I2  hours  after  the  offence  is 
committed  unless  for  special  reasons.  The  explanations 
given  and  punishments  inflicted  must  be  entered  in  the  log- 
book, or  if  the  ship  does  not  caiTy  a  log  they  must  be  taken 
down  in  writing.  The  entry  in  the  log  or  written  record 
must  be  read  over  to  the  offender  and  witnesses,  and  their 
truth  affirmed  by  the  persons  present  at  the  examination 
who  sign  the  entry  in  the  log  or  written  record ;  if  the 
Commander  neglects  to  act  as  here  laid  down,  his  decision 
to  inflict  a  forfeiture  of  wages  is  null  and  void. 

0.(1872)85. 

104.  If  a  seaman  who  has  been  mulcted  of  wages  by  the 
Commander  wishes  to  complain,  he  must  lodge  his  complaint 
in  Court  within  three  days  of  the  ship's  arrival  in  a  national 
port  where  she  is  to  load,  discharge,  or  lay  up,  and  in  which 
she  remains  at  least  such  three  days.  If  the  man  is  paid 
off  there,  the  time  is  reckoned  from  the  day  on  which  he  was 
paid  off.  The  Commander  may  not  refuse  to  allow  a  man 
to  go  ashore  for  the  purpose  of  complaining. 

If  the  man  is  discharged  in  a  foreign  country,  he  must 
bring  his  complaint  before  the  national  Consul  on  the  spot, 
whose  decision  is  a  provisional  settlement  of  the  wages. 
Either  Commander  or  seaman  can  within  a  year  afterwards 
bring  the  case  before  the  Court  at  the  vessel's  home  port, 
and  the  seaman  can  also  within  a  year  of  the  time  he  is 
paid  off  bring  a  complaint  before  the  same  Court  against 
the  Commander's  decision  and  settlement  of  wages  if  there 
was  no  national  Consul  in  the  place  at  which  he  was 
discharged. 

A  seaman  is  entitled  to  a  copy  of  the  entry  in  the  log  or 
written  record  under  Art.  103,  respecting  any  forfeiture  of 
wages  inflicted  on  him. 

The  cases  referred  to  in  this  Article  must  in  Copenhagen 
be  brought  before  the  Naval  and  Mercantile  Court,  and  in 
provincial  towns  before  the  local  Naval  Court. 
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105.  The  amount  of  wages  retained  as  fines  under 
Art.  102  may  be  applied  by  the  Commander  to  meet 
expenses  and  losses  which  the  offender  has  caused  the 
owner  in  the  course  of  the  voyage,  and  if  it  is  insufficient 
the  seaman  must  make  good  the  deficiency.  Any  surplus 
remaining  in  the  Commander's  hands  must  be  paid  over  to 
such  Institution  for  the  benefit  of  seamen  or  the  interests 
of  navigation  as  the  Government  may  subsequently 
determine.  The  moneys  are  paid,  when  the  discharge  takes 
place,  to  the  Shipping  Master,  and  in  Foreign  Countries  to 
the  Consul,  or,  if  the  seaman  leaves  without  a  discharge, 
the  Commander  may  send  them  direct  to  the  Institution 
determined  on. 

The  Swedish  vertion  requires  all  fines  to  be  paid  direct  to  such  fund  at  the 
thip's  home  port 
See  France,  Law  of  loth  March,  189 1,  {  20. 
G.  (1872)  107. 

106.  A  seaman  who  deserts  and  fails  to  return  voluntarily 
before  the  ship  sails,  forfeits  his  wages  due  and  effects  on 
board  to  the  owner.  If  the  owner  is  not  fully  compensated 
for  the  losses  occasioned  by  the  deserter,  the  deserter  must 
make  good  the  deficiency.  A  seaman  is  not  entitled  to 
wages  for  the  time  he  has  been  absent  from  the  ship 
without  leave. 

107.  If  there  is  reason  to  suppose  that  there  is  a  plan  to 
desert,  the  Commander  may  take  possession  of  the  effects 
of  the  crew  so  long  as  the  probability  of  desertion 
continues. 

If  a  member  of  the  crew  is  caught  in  the  act  of  deserting, 
or  apprehended  after  he  has  deserted,  the  Commander  has 
a  right  to  keep  him  in  confinement,  either  on  shore  or  on 
board,  until  the  vessel  sails. 

G- (1872)  78. 

108.  Persons  who  are  employed  on  board,  but  do  not 
belong  to  the  crew,  must  obey  the  Commander's  instructions 
as  to  good  order  and  peace  on  board,  and  do  as  well  as 
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they  can  such  work  as  the  Commander  deems  necessary 
for  the  safety  of  the  ship.  They  are  subject  to  the 
regulations  laid  down  in  Arts.  Si,  loi,  and  102. 

G.  (187a)  3. 

F.  W.  Raikes. 


VII.— THE  "REFERENDUM,"  IN  BELGIUM  AND 
OTHER  CONTINENTAL  COUNTRIES.  I. 

TjIROM  Articles  of  recent  date  in  the  Revue  Generate  of 
^  Brussels,  as  well  as  from  our  own  private  correspon- 
dence with  Belgium  and  other  countries,  we  are  aware  of  the 
increasing  interest  which  the  grave  Constitutional  question 
known  under  the  name  of  the  Referendum  is  arousing  in 
several  countries  of  the  Continent,  though  more  particularly, 
of  course,  in  Belgium.  We  promised  to  return  to  this 
subject  when  noticing  the  fact  of  the  attention  which  the 
question  had  attracted  in  Italy,  at  the  Sessions  of  the 
Royal  Lombard  Institute  in  Milan,  where  a  paper  had  been 
read,  as  we  remarked,  by  a  distinguished  Milanese 
advocate,  Comm.  Dott.  Villa  Pemice,  whose  death  we 
have  to  deplore  since  the  Genoa  Conference  of  the 
Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations  in  October  last,  in  which  he  took  an  active  part. 

We  think  we  shall  do  some  service  to  the  cause  of 
Constitutional  Government  by  giving  our  readers  some 
notion,  however  brief,  of  the  views  expressed  on  this 
question  in  Belgium  and  Italy,  while  the  point  is  still,  as  it 
were,  sub  judice,  because  that  is  the  time  when  it  must 
needs  be  most  useful  to  all  interested  to  know  what  is  being 
said  on  various  sides. 

Dr.  Villa  Pernice,  in  opening  his  subject  (R.  Istituto 
Lombardo.    Rendiconti,  Ser.  IL,  Yd,  XXV.,  Fasc-  XII.) 
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at  the  ordinary  meeting  of  the  R.  Lombard  Institute,  on 
2nd  June,  1892,  treated  the  Referendum  as  one  of  the  modes 
by  which  Constitutional  Government,  whether  under  the 
Monarchical   or   Republican  form,  is  gradually  departing 
from    the   authoritative    system    (sistema   autoritario)  con* 
centrated  in   the  hands  of  the   few,  in  order    to    widen 
its     borders    by    franchises    offered    and    guaranteed    to 
the    individual,    and     to    the     whole    Society    of   which 
the    State    is    composed.      One    of    these    modes — and 
this,  we  may  note  in  passing,  is  the  mode  most  in  favour  in 
the  United  Kingdom — is  the  extension  of  the  suffrage.     The 
other  is  the  introduction  of  a  direct  appeal  to  the  People, 
which  is  known  as  the  Referendum.     The  expression  appeal 
to  the  People — which  in  our  own  country  is  usually  applied 
to  the  case  of  a  General  Election,  when  a  Ministry  outvoted 
in  Parliament  appeals  to  the  test  of  the  returns  by  the 
constituencies  to  a  new  House  of  Commons  for  an  answer 
to  the  question   whether   they  shall  continue  in  office  or 
not— is,  it  should  be  remarked,  as  Dr.  Villa  Pernice  notes, 
not  a  really  accurate  expression.     For,  as  he  says,  and  as  we 
all  know  to  be  the  fact,  even  in  the  case  of  a  direct  Popular 
vote,  the  answer  to  the  question  put  to  the  People  is  not 
given  by  the   entire    body    of  citizens,   but    by   a   more 
or  less  considerable   portion  thereof.     This  is,  indeed,  a 
fact  so  well  known,  that  it  is  a  constant  subject  for  lamen- 
tation, alike  in  our  own  country,  and  in  the  United  States,  and 
frequently  also  in  France,  Belgium,  Italy,  and  Switzerland. 
*  nis  considerable  abstention  of  voters  is  in  some  countries, 
perhaps  in  most  of  those  where  it  occurs,  chiefly  noticeable 
among  the  more  educated  class  of  voters,  a   fact  which 
'^akes  the  abstention  all  the  more  regrettable.     But  how 
^"all  it  be  remedied  ?     Dr.  Villa  Pernice  favour  compulsion, 
^^t  can  a  compulsory  vote  be  called,  in  any  save  a  non- 
natural  sense,  a  free  vote  ?     We  think  not,  and  we  should 
^ot  care  to  see  compulsion  introduced.     It  is  one  thing  to 
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say  that  the  exercise  of  the  franchise  is  a  duty.     It  is  no 
doubt  a  moral  duty,  but  to  dragoon  people  into  voting 
seems  to  us  to  be  a  reductio  ad  absurdum  of  the  gift  of  the 
franchise.     If  the  Referendum  is  not  to  be  worked  without 
obligatory  voting,  we  should  say  that  it  were  better  for  any 
country  in  which  it  has  not  yet  been  introduced   to  do 
without  it,  however  tempting  it  may  appear  as  a  solution 
of  acknowledged  difficulties.      The  idea  which  underlies 
the  Referendum,  that  of  the  consent  of  the  entire  people  to 
the  Laws  by  which  they  are   governed,  is,  of  course,  as 
Dr.  Villa  Pemice  points  out,  an  ancient  one.     It  is  the 
underlying  conception  of  the  Anglo-Saxon  Witcnagemote  and 
the  Prankish  Pield  of  March  or  May,  and  it  is  written  in 
the  various  Leges  Barbarorum,  which  professed  to  be  passed 
omnium  consensu.     And  the  theory  was  carried  down  the 
stream   of   time    by    the    mediaeval    Emperors,   and  was 
recognised  alike  in  Germany,  Hungary,  Italy,  Spain,  and 
Portugal.      The  difficulty  lies  in  the  carrying  of  the  theory 
into  practice. 

Perhaps  the  most  remarkable  feature  about  the  proposal 
to  introduce  the  Referendum  into  Belgium,  is  the  fact  that 
it  is  the  King  himself  who  desires  its  introduction  as  a  new 
prerogative  to  be  conferred  upon  him. 

To  Dr.  Villa  Pernice,  this  introduction  of  the  Referendum 
in  Belgium,  by  a  Lex  ferenda,  appeared  to  be  what  the  King 
of  the  Belgians  is  about  the  last  man  to  be  suspected  of 
desiring,  viz.,  the  negation  of  the  Parliamentary  System. 

We  have  had  pretty  considerable  opportunities  of  studying 
the  state  of  feeling  in  Belgium  on  Political  questions, 
and  we  feel  quite  sure  that  no  Party  in  that  country  would, 
for  a  moment,  put  forward  the  suggestion  that  Leopold  II. 
had  any  designs  upon  the  Parliamentary  System.  Nor  do 
we  at  all  suppose  that  Dr.  Villa  Pemice  meant  to  suggest 
such  an  idea,  but  he  evidently  thought  it  his  duty  to  point 
out  the  aspect  which  this  particular  mode  of  introducing  the 
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Referendum  bore  to  'him  as  an  impartial  student  of  the 
Constitutional  questions  involved.  And  from  this  point  of 
view  it  seems  a  duty  to  mention  here  the  impression  made 
"pon  so  impartial  an  outside  spectator  of  events  by  the  form 
under  wliich  the  Referendum  has  been  proposed  in  Belgium. 

Dr.  Villa  Pernice  could  not  see  why  a  Constitutional 
Monarch,  invested  with  the  Veto,  should  desire  the  intro- 
duction of  the  Referendum,  and  on  this  point  we  cannot 
profess  to  be  able  to  enlighten  our  readers. 

But  it  seems  worth  while  to  bring  out  here  the  results 
which  Dr.  Villa  Pernice  feared  from  the  introduction  of 
the  Referefidum  in  this  particular  shape.  It  appeared  to 
him  to  be  a  modification  so  touching  the  essence  of  Parlia- 
mentary Government  as  to  be  likely  to  reduce  it  shortly 
to  powerlessness,  or  to  destroy  it  altogether,  by  favouring 
and  maintaining  a  permanent  opposition  between  the  Crown 
and  the  Legislature,  the  two  keystones  of  the  Constitutional 
arch,  and  of  Monarchy  tempered  by  the  division  of  power. 
Our  Belgian  readers  will  best  know  how  far  they  concur  in 
this  view.  It  is  noted  by  Dr.  Villa  Pernice  as  a  curious 
factor  in  the  Belgian  case  that  the  so-called  Progressive 
Party,  in  a  Congress  held  at  Brussels  under  the  presidency 
of  M.  Janssen,  were  in  favour  of  a  Referendum,  to  be  set  in 
^notion  alike  by  Crown  and  People,  which  appeared  to  him 
a  new  element  of  confusion  and  a  contradiction  of  principles. 
It  is  very  evident  that  the  last  word  is  far  from  having  been 
said  on  this  complicated  question,  and  we  shall  hope  to 
return  to  it  in  a  future  number,  having  only  touched  upon  a 
few  of  the  salient  points  which  have  struck  us  in  the  course 
of  our  study  of  the  Belgian  and  Italian  Literature  of  the 
Referendum. 
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VIII.— CURRENT    NOTES    ON     INTERNATIONAL 

LAW, 

The  Behring  Sea  Arbitration.* 
rpHE  Arbitration  Court  began  its  regular  sittings  in 
-*•  the  early  part  of  April,  and  despite  the  protracted 
nature  of  Mr.  Carter's  opening  address  and  the  adjournment 
caused  by  the  regrettable  indisposition  of  Lord  Hannen,  is 
making  considerable  progress. 

All  the  "  cases  "  and  **  counter-cases  "  and  the  Reports 
of  the  Commissioners  on  each  side,  together  with  a  very 
excellent  map  of  the  sphere  of  contention,  have  now  been 
published  in  Blue  Book  form  at  very  reasonable  prices. 
They  certainly  will  repay  the  student  of  International  Law 
the  trouble  of  reading  them.  The  American  case  particu- 
larly affords  much  food  for  reflection.  The  distinguishing 
characteristic,  so  far,  of  all  the  proceedings,  printed  or 
verbal,  has  been  the  gradual  but  persistent  withdrawal  of 
the  United  States  advocates  from  their  earlier  ground  of 
treaties,  prescription  and  estoppel  to  the  more  shadowy 
basis  of  argument  afforded  by  the  Jus  NaturaU,  expounded 
with  mediaeval  seriousness. 

The  preliminary  motion  strenuously  urged  on  behalf  of 
the  United  States  to  exclude  for  the  present  the  Supple- 
mentary Report  of  the  British  Commissioners,  dated  31st 
January,  1893,  was  acceded  to  by  the  Commission.  The 
effect  of  this  decision  was,  however,  minimised  by  the 
reservation  of  the  right  of  the  British  Counsel  to  adopt  in 
their  addresses  to  the  Court  any  portions  of  the  Report 

*  [The  importance  of  this  subject,  stretching,  as  it  does,  ht  beyond  the 
necessary  limits  of  Dr.  Cover's  Current,  Notes  on  International  Law,  will  be 
further  developed  in  the  August  number  of  this  Review,  in  an  exhaustive 
Article  by  another  of  our  valued  contributors,  Mr.  Alexander  Robertson. — Ed.] 
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which   consisted   of  criticism    or    arguments   on   matters 
already  presented. 

It  was  further  ruled  that  the  documents  scheduled  in  the 
Appendix  to  the  Supplementary  Report  should  in  any  case 
be  admitted  in  evidence. 

According  to  the  arrangements  made  as  to  the  main 
course  of  procedure,  it  would  seem  that  the  United  States 
representatives  are  to  be  in  the  position  of  plaintifTs,  and  to 
have  the  first  and  last  words.  The  reason  of  this  is  far 
from  obvious,  seeing  that  Great  Britain  is  clearly  the 
complainant  and  the  United  States  the  party  whose  acts 
have  been  called  in  question. 

Mr.  Carter,  who  opened  the  case  for  the  United  States, 
in  a  speech  of  over  eight  days*  duration,  failed  to 
exhaust  the  subject  sufficiently  to  obviate  the  necessity  of 
a  further  speech  from  his  junior  counsel,  Mr.  Coudert. 

Mr.  Carter  mainly  appealed  to  the  Law  of  Nature,  as 
laid  down  by  Ulpian  and  Justinian,  in  its  pristine  simplicity. 
Disavowing  the  mare  clausum  contention  in  the  abstract, 
and  repudiating  with  unkind  scorn  the  decision  of  such  a 
"twopenny-halfpenny  judge"  as  Mr.  Justice  Dawson,  of 
the  U.S.  Court  of  Alaska,  he  proceeded  to  rely  seriously 
upon  the  contention  that  the  Prybiloff  seals  were  in  the 
position  of  animals  not  strictly  fercB  natura,  but  which 
"  ex  consuetudine  abire  et  redire  solenV*  As  long,  he  argued,  as 
they  retain  the  animus  revertendi  they  remain  the  property  of 
the  owner  of  their  place  of  return  or  "  domicile/**  The 
authorities  for  this  novel  proposition  of  modern  Inter- 
national Law  appear  to  be  Gains,  InsU  IL,  §  68,  Justinian, 
Inst.  IL,  I,  §  15,  and  Digest  XLL,  Tit.  i,  §  55. 

Unfortunately  for  Mr.  Carter's  contention  the  best 
scientific  authorities  seem  to  be  of  opinion  that  the 
"  home  **  of  the  seals  is  the  sea,  and  not  the  islands,  and 

•  See  TitmSi  April  X5th,  17th,  igth,  and  aoth,  1893. 
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that  they  resort  to  land  for  a  brief  period  each  year  solely 
for  the  purpose  of  giving  birth  to  their  young,  and  with  an 
animus  revertendi  to  that  Mare  Liberum,  which  was  recognised 
as  common  to  all  mankind  even  before  the  days  of  Gaius  or 
Ulpian. 

Mr.  Coudert's  contribution  to  the  discussion  was  well 
summarised  in  his  contention  that  the  United  States  had 
** raised**  seals  as  sheep  and  cattle  had  been  ''raised.*' 
They  had  devoted  capital  and  intelligence  to  the  industry, 
and  therefore,  he  argued,  such  a  shore  industry  as  that  of 
seal  hunting  had  a  claim  to  protection  by  regulations 
operating  over  the  High  Seas  as  well  as  Territorial  Waters.* 
Finally,  the  United  States  Counsel  invited  the  Commission 
to  frame  regulations  restraining  indiscriminate  seal  killing, 
applicable,  if  necessary,  to  the  whole  of  the  Pacific  Ocean. 

Sir  Charles  Russell  commenced  to  open  the  case  for 
Great  Britain  on  the  loth  May.  With  much  irony  he 
commented  upon  the  absence  of  any  opinion  by  a  Publicist  of 
note  in  favour  of  the  United  States  contention,  and  further 
upon  the  fact  that  none  of  the  grounds  now  relied  upon  by 
the  United  States  were  advanced  at  the  time  of  the  seizures 
complained  of.  International  Law  depended,  he  said,  not 
on  **  philanthropic  ideas,*'  but  on  the  question  of  Grotius : 
*'  Placuitne  gentibus.**  The  assumption  by  the  United  States 
of  the  role  of  friends  of  humanity  and  unselfish  Trustees 
of  the  Seal  Fisheries  for  the  rest  of  the  world  was  hardly 
justified  by  their  high-handed  seizures  of  the  vessels  of  other 
nations,  or  by  their  **  allowing  mankind,  their  cestui  que 
trust,  to  buy  the  skins  at  a  price  largely  enhanced  by  a 
heavy  tax.**  t  The  Russian  documents  put  forward  by  the 
United  States  in  the  earlier  stages  of  the  negotiations 
appear  to  be  still  relied  upon,  in  spite  of  the  fact  that  any 


*  See  TimeSf  igth  April  and  4th  May,  1893. 
t  TimsSf  i3th  May. 
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importance  attaching  to  them  has  been  exploded  by  the 
admitted  forgery  and  falsification  of  most  of  the  material 
passages  in  them  by  Ivan  Petroff,  the  translator  employed 
by  the  U.S.  Government. 

*♦* 

Private  International  Law. 

The  Court  of  Appeal  decided  in  The  Eider,  W.N.,  1893, 
p.  39,  that  a  salvage  contract  between  Germans  and  Swedes 
to  salve  a  ship  and  cargo  and  convey  them  to  Southampton 
was  not  a  matter  for  service  of  a  writ  out  of  the  jurisdiction 
under  Order  ii,  r.  i,  since  there  was  no  obligation  to  pay 
the  salvage-money  within  the  jurisdiction.  (C/.  the  cases 
of  Rein  v.  Stein,  L.R.  [1892]  i  Q.B.  757,  and  Robey  v. 
Snaefell,  &c.,  Co.,  20  Q.B.D.  152,  &c. 

The  effect  of  a  "  foreign  **  interlocutory  judgment  (in  this 
case  a  Scotch  warrant  of  arrestment)  was  considered  by 
Vaughan  Williams,  J.,  in  In  re  West  Cumberland  Iron  and 
Steel  Co.,  L.R.  [1893]  I  Ch.  713.  The  case  of  Turnbull  v. 
Walker  (Times  L.R.  99)  affords  an  illustration  of  the 
ineffectiveness  of  a  F'oreign  Judgment  obtained  in  sl  forum 
where  the  defendant  was  not  domiciled  or  resident,  or  to 
the  jurisdiction  of  which  he  had  not  submitted.  (C/. 
Schibsby  v.  Westenholz,  L.R.  6  Q.B.  155,  and  Rousillon  v, 
Rousillon,  14  Ch.  D.  351.) 

In  a  recent  case  of  In  re  Eschmann,  deceased,  9  Times 
LR.  426,  where  the  question  of  a  testator's  domicil  was  in 
issue,  Chitty,  J.,  admitted,  as  **  most  valuable  evidence/' 
declarations  made  by  the  testator  himself  as  to  his  intention 
of  not  returning  to  this  country.  (See  on  this  point 
Westlake,  Private  International  Law,  §  266,  and  the  cases 
there  cited,  especially  i?^  Steer,  ^  H.  &  N.  594,  and  Doncei  v- 
Geoghegan,  9  Ch.  D.  441.) 

John  M.  Gover, 
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Executors  and  the  Statute  of  IdmitationB. 

It  is  well  known  that  two  wrongs  cannot  make  a  right, 
but  is  it  possible  that  two  wrong  legal  doctrines  can 
operate  so  as  to  send  property  in  a  right  direction  ?  It  has 
long  been  an  admitted  principle  that  an  executor  may  pay 
a  debt  which  is  barred  by  the  Statute  of  Limitations, 
having  thus  a  right  to  deprive  the  beneficiaries  of  property 
which  the  creditor  himself  would  have  no  power  to  take 
from  them;  see  In  re  Rownson,  Field  v.  White,  L.R.  29 
Ch.  D.  358.  But  it  has  lately  been  held  that  an  executor 
may  not  act  in  this  way  if  it  has  been  decided  judicially 
that  the  debt  is  barred  by  the  Statute;  see  Midgley  v. 
Midgley,  W.N.,  1893,  p.  79.  Thus  the  mere  declaration  of 
a  bar  extinguishes  a  right  which  the  bar  itself  cannot  affect. 
It  may  be  submitted  that  the  old  doctrine  above-mentioned 
is  unaccountable,  and  that  the  modem  exception  is  equally 
so ;  but,  between  the  two,  the  beneficiaries  are  restored  to 
their  normal  rights  1 


*•* 


Reforms  in  the  Appointment  of  Justices  of  the  Peaoe. 

Much  has  been  said  of  late,  both  within  and  without  the 
House  of  Commons,  concerning  the  various  Reforms  which 
from  different  points  of  view  appear  to  be  desirable  in  the 
appointment  of  the  great  Unpaid. 

Some  of  these  proposed  Reforms  are  decidedly  sweeping, 
for  they  go  so  far  as  to  suggest  the  total  abolition  of  the 
existing  Benches  of  County,  and  we  presume  also  Borough 
Justices,  and  the  substitution  for  them  of  Stipendiary 
Magistrates.  This  proposition,  of  course,  is  not  really  a 
R-eform  at  all»  but  a  Revolution. 
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It  is  worthy  of  notice  that  the  present  head  of  the  Legal 
Profession  and  the  present  Secretary  of  State  for  Home 
Affairs  appear  to  be  at  one  in  holding  that  Party  Politics 
should  be  excluded  from  consideration  in  the  appointment 
of  Justices  of  the  Peace.  We  are  inclined  to  think  that  the 
present  Chancellor  of  the  Duchy  of  Lancaster  is  really  in 
harmony  with  his  superiors  on  this  point,  since  his  action, 
which  was  brought  into  question,  amounted  to  a  practical 
recognition  of  the  theory  of  Lord  Herschell  and  Mr.  Asquith, 
by  means  of  a  balance  of  Parties,  which,  it  might  be  hoped, 
would  come  to  much  the  same  thing  as  not  considering  Party 
at  all. 

With  a  Reform  which  would  sweep  away  Party  con- 
siderations, we  should  ourselves  be  in  entire  sympathy. 

A  different  point  comes  up  with  the  question  of  the 
abolition  of  the  existing  property  qualification.  This  is 
supposed  to  be  the  means  of  keeping  up  the  present 
preponderance  of  the  landed  interest,  but  we  think  the 
supposition  is  somewhat  devoid  of  a  basis  in  fact.  In 
Scotland  there  is,  we  believe,  no  such  technical  qualifica- 
tion, and  yet  the  landed  interest  is  probably  as  largely 
represented  in  Scotland  as  it  is  in  England.  Landed 
property  will,  as  far  as  can  be  judged  by  examples,  always 
command  a  large  share  of  influence  in  these  appointments. 
But  it  would  be  quite  sufficient  to  leave  it  to  exert  its 
naturalinfluence,  without  being  bolstered  up  by  the  position 
of  a  qualification. 

When  we  touch  upon  the  relation  of  Lords  Lieutenant 
to  the  nomination  of  Justices,  and  the  desirableness  or  not 
of  substituting  direct  appointment  by  the  Lord  Chancellor, 
we  touch  upon  a  very  grave  question,  from  the  enormous 
increase  of  influence  which  such  a  change  would  give  to  the 
Lord  Chancellor  for  the  time  being.  The  present  noble 
occupant  of  the  Woolsack  seems  to  feel  the  gravity  of 
the  proposal,    though    apparently    ready    to    accept    the 
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change,  and  if  we  may  trust  the  sentiments  which  he  has 
expressed,  e.g.,  to  the  important  Deputation  of  members 
of  the  House  of  Commons  on  the  Government  side  of  the 
House,  who  had  an  interview  with  him  on  the  subject,  his 
exercise  of  such  an  influence  would  be  free  from  any  Party 
considerations.  But  the  addition  to  the  already  large 
patronage  of  the  Lord  Chancellor  would  be  very  large,  and 
we  are  not  sure  that  the  present  holder  of  that  exalted 
office  could  answer  for  all  his  successors  keeping  equally  free 
from  poHtical  bias.  On  this  point,  therefore,  we  do  not  as 
yet  sec  our  way  to  sympathising  with  the  latest  expression 
of  views  on  the  Reform  of  the  great  Unpaid. 

* 
Death  and  the  Tazgatherer  in  Dominica,  British  West  Indies. 

There  are  two  evils,  says  the  Turkish  proverb,  from 
which  there  is  no  escape — Death  and  the  Taxgatherer. 
But  when  the  two  come  together,  at  the  command  of  the 
Governor  of  a  British  Colony,  who  is  reported,  as  in  the 
case  of  the  Governor  of  Antigua  at  Dominica,  to  have  been 
**  annoyed  "  by  a  local  and  temporary  inability  to  meet  the 
demands  of  the  Taxgatherer,  the  fate  of  man  falling  by  a 
combination  of  these  evils  seems  unduly  hard.  It  may  not 
even  be  certain  that  the  four  men  and  two  women  slain  in 
Dominica  were  all  in  default  in  the  matter  of  taxes.  There 
was  apparently  another  cause  for  the  annoyance  felt  by  His 
Excellency,  arising,  as  we  gather  from  the  Daily  Graphic 
for  19th  May,  1893,  from  the  inability  of  peasantry  of 
French  descent,  and  unacquainted  with  the  English 
language,  to  understand  his  proclamation,  and  their  un- 
willingness to  sign  papers  written  in  a,  to  them,  unknown 
tongue.  The  English  Official  mind  is  generally,  and  in 
other  parts  than  the  West  Indies,  unable  to  grasp  the 
fact  that  there  are  persons  living  under  British  Rule  so 
perverse  as  to  adhere  to  the  use  of  a  language  which  is  not 
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English,  but  which  is  very  often  the  only  language  known 
to  them.  This  may  be  a  lamentable  perversity,  but  it  is  a 
/act,  and  should  be  treated  as  a  fact,  even  by  the  Official 
mind. 

There  is  a  country  not  unknown  to  the  British  tourist, 
and  indeed  known  to  a  large  section  of  the  British  public  as 
the  Playground  of  Europe.  In  that  country,  i.e.,  Switzer- 
land, which  is  a  Federal  Republic,  there  exist  three 
different  languages,  spoken,  mainly  or  entirely,  in  different 
portions  of  the  Confederation.  The  problem  of  making 
Federal  Legislation  known  to  all  the  inhabitants  of  the 
Republic  has  been  very  simply  solved  by  the  Swiss 
authorities,  who  have  made  each  of  the  three  languages  a 
Federal  language,  and  whose  Legislation  is  promulgated  in 
equally  authentic  versions  in  each. 

This  language  problem  is  a  very  serious  one  for  several 
Continental  States,  as  we  hope  to  shew  by  a  reference  to  the 
Roumanian  question  in  Hungary — and  it  is  not  always  as 
happily  solved  as  in  Switzerland.  But  if  the  rifle  is  to  be 
brought  into  play  to  shoot  down  unarmed  West  Indian 
peasants,  it  can  scarcely  be  expected  that  they  will  feel  any 
great  pride  in  being  able  to  claim  the  title  of  Gives  Britannici. 
The  Dominica  incident  should  convey  a  warning  against 
hasly  Legislation,  for  we  read  that  a  measure,  permitting 
eviction  for  default  in  tax-paying,  had  been  hastily  passed 
through  the  local  Legislative  Assembly.  Perhaps  in 
fature  more  time  may  be  taken  for  the  process. 
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Year  Book  of  ike  Imperial  Institute.  (Second  year  of  issue.) 
Eyre  &  Spottiswoode,  and  others;  and  Imperial  Institute.  1893. 

While  our  own  sheets  are  passing  through  the  press,  we 
receive  an  early  copy  of  the  new  issue,  brought  out  by  Mr. 
Hebb,  as  successor  to  Mr.  Fitzgerald,  of  the  valuable  Year  Book 
of  the  Imperial  Institute.  The  time  which  has  elapsed  since 
Mr.  Fitzgerald's  resignation  of  the  Editorial  office  has  been  so 
short  that  it  was  not  to  be  expected  that  his  successor 
should  do  much  more  than  carry  down  to  date  the  information 
collected  for  the  first  Edition.  But  Mr.  Hebb  has  shewn 
that  he  means  work  by  the  useful  additions  which  he  has 
made  to  the  original  issue  *under  the  head  of  Indian  Finance, 
pp.  447,  seqq.  This  portion  of  the  work,  based  on  Sir  William 
Hunter's  Gazetter,  incidentally  bears  testimony  to  the  value 
of  that  Permanent  Settlement  in  Bengal  which  our  contributor 
Mr.  Dacosta's  Article  in  our  current  number  shews  to  be  in 
danger  of  destruction.  The  statement  as  to  the  happy  position 
of  the  cultivator  in  the  Bombay  Presidency  has,  we  fear,  been 
proved  in  other  Articles  from  Mr.  Dacosta's  pen  to  be  some- 
what too  highly  coloured. 

The  account  of  the  Andaman  Islands  and  their  Natives 
might  be  improved  in  the  next  issue  by  a  careful  study  of  the 
exhaustive  Papers  on  that  subject  which  have  appeared  firom 
the  pen  of  Mr.  E.  H.  Man,  in  the  Jourtuil  of  the  Anthropological 
Institute. 

We  note  interesting  features  in  the  rather  too  brief  accounts  of 
the  Government  of  the  several  Colonies  and  Dependencies. 
We  may  mention  that  in  Ceylon,  which  has  won  itself  a 
distinguished  position  in  the  pages  of  this  Review^  through  the 
contributions  of  the  late  Sir  Edward  Creasy,  formerly  Chief 
Justice,  and  which  has  also  sent  us  a  later  contributor  in  the 
Hon.  P.  Rdmandthan,  there  is  a  strong  majority  of  official 
members  of  the  Legislative  Council,  which  has  but  eight  non- 
official  to  twelve  official  members,  the  whole  of  the  Executive 
being  ranged  in  force  against  the  non-official  element,  which, 
we  should  imagine,  must  often  find  itself  in  a  hopeless  minority 
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Another  Colony  which  has  furnished  us  with  a  contributor, 
well-known  at  home  before  he  sailed  for  the  East,  in  the  person 
of  Mr.  J.  A.  Shearwood,  of  Lincoln's  Inn,  is  the  Straits 
Settlements,  on  the  Law  of  which  Mr.  Shearwood  has  given 
our  readers  the  benefit  of  his  new  experiences.  These 
Settlements  being  a  Crown  Colony,  the  proportion  of  non- 
official  members  of  the  Legislative  Council  is  naturally  small- 
seven  all  told.  It  is,  however,  interesting  to  remark  that  two 
of  these  are  nominated  by  the  Chambers  of  Commerce  of 
Singapore  and  Penang.  Mr.  Shearwood's  article  on  Decisions 
in  the  Straits  Settlements  in  this  Review  for  May,  1891,  might 
usefully  be  consulted  for  the  next  issue  of  the  Year  Book.  With 
regard  to  the  non-official  class  of  members  of  the  several 
Legislative  Councils  it  may  be  observed  that  the  distinction 
between  official  and  non-official  may  often  be  almost  without  a 
difference,  since  in  several  cases  some  of  the  non -official  members 
(three  out  of  five  at  Hong  Kong)  are  nominated  by  the  Crown 
on  the  recommendation  of  the  Governor.  It  does  not  require 
a  very  imaginative  temperament  to  sketch  the  character  of  the 
men  whom  a  Governor  would  be  likely  to  nominate. 

The  account  of  Borneo  introduces  one  of  the  most  modern 
features  of  British  Colonisation,  that  of  the  administration  of 
vast  tracts  of  country  by  Chartered  Companies.  This  is  a 
system  to  which  we  are  not  ourselves  partial,  great  as  were  the 
results  achieved  under  it  in  India.  We  do  not  think  that  John 
Company  has  any  adequate  successor  either  in  East  Africa  or 
North  Borneo,  but  the  facts  given  in  the  Year  Book  concerning 
the  lands  over  which  those  new  creations  of  British  Commerce 
hold  sway  are  full  of  interest,  and  will  repay  careful  study. 

We  think  it  would  greatly  increase  the  value  of  the  accounts 
of  the  several  Colonial  Governments  if  the  actual  property 
qualifications  of  electors  were  given,  where  there  is  Representa- 
tive Government,  instead  of  the  vague  statement,  **  there  is  a 
property  qualification." 

It  is  worth  noting  that  the  account  of  Dominica,  the  island 
to  whose  recent  evil  fortune  the  attention  of  our  readers  is 
drawn  in  the  Quarterly  Notes  in  the  present  number  of  this 
Review,  shews  the  inhabitants  to  be  mainly  French,  and  also 
that  "a  French  patois  is  the  language  chiefly  spoken  in  the 
Island."  The  Legislative  Assembly,  which  lately  hurried 
through  some  unfortunately  Draconic  Fiscal  measures,  consists 
^  the  President  and  an  equal  number  (seven)  of  nominated 
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and  elected  members.  The  electors  must  possess  *'  a  small 
property  qualification."  We  have  only  glanced  at  some  of  the 
many  points  of  interest  contained  in  the  book  before  ns,  but  we 
have  said  enough,  we  hope,  to  encourage  Mr.  Hebb  in  his  most 
useful  editorial  labours,  and  the  Authorities  of  the  Institute  to 
endeavour  to  make  each  succeeding  year  see  a  better  issue  of 
the  Y$ar  Book  of  the  ImperiaT  Institute. 


Our  Indian  ProUctoraU.    By  C.  L.  Toppbr,  B.A.    1893. 

Les  Ofigimes  derAncienm  France,  Par  Jacques  Flach,  Professeur 
au  College  de  France.   Vol.  II.    Paris.   1893. 

We  desire  to  record,  however  briefly,  our  receipt  of  these  two 
important  works,  the  former  of  which  is  intimately  connected  with 
thesubject-matterof  they«flrB(w^of  the  Imperial  Institute,  and 
which  we  may  expect  to  see  among  the  authorities  cited  from  in 
future  issues  of  the  Year  Book.     Mr.  Tupper's  book  is  also,  though 
less  visibly,  connected  with  the  subject  of  our  valued  friend  Prof. 
Flach's  interesting  continuation  of  his  extensive  researches  into 
the  origin  of   Ancient   France,   and  therein   also  of    French 
Feudalism.     For  the  fact  of  the  independent  rise,  as  a  natural 
outgrowth,  of  a  Feudal  system,  in  India  no  less  than  in  Western 
Europe,  and  the   continued  existence  in  India,  to  the  present 
day,  of    a  Feudal  element  both  in  the  Native  States  and  in  the 
relations  of  the  Paramount  Power  to  those  States  whose  rulers 
may  fitly  be  called  the  Feudatories  of  the  Empress  of  India, 
cannot  but  constitute  a  link,  and  that  a  remarkable  one,  between 
Mr.  Tupper's  work  and  that  of  Prof.  Flach.     We  are  glad  that 
so  distinguished  a  Civilian  as  the  Chief  Secretary  to  Govern- 
ment, Punjab,    should  have   undertaken  such   a   subject,  and 
we  shall  hope  soon  to  devote  to  the  consideration  of  these  allied 
works,  as  they  appear  to  us  to  be,  more  of  our  pages  than  are 
at  present  at  our  command,  noticing,  wherever  we  may  have 
space  to  do  so,  those  points  in    which    each  book  illustrates 
the  other.     For  while  the  points  of  contact  and  of  contrast 
between  Eastern  and  Western  Feudalism  will  necessarily  come 
to  the  surface  in  the  volumes  of  Mr.  Tupper  and  Prof.  Flach, 
there  must  needs  also  be  many  points  at  which  Mr.  Tupper's 
work  will  have  a  direct  bearing  upon  the  accounts  given  of  our 
Indian  Feudatories  in  the  Year  Book  of  the  Imperial  Institute. 


THE 

LAW   MAGAZINE    AND    REVIEW. 


No.  CCLXXXIX.— August,  1893. 


I.-THE   DECISION   IN   THE  BEHRING   SEA 
ARBITRATION. 

Introduction. 

TTAVING,  in  my  Article  on  '*  The  Alaskan  or  Behring 
Sea  Fisheries,"  in  the  Law  Magazine  and  Review, 

No.  CCLXXIV.,  for  November,  1889,  discussed  the  history 
and  laid  down  the  Law  relating  to  those  Fisheries,  and 
strongly  urged  a  friendly  settlement  of  the  differences  which 
had  arisen  in  regard  to  them,  I  now  propose  to  give  a 
brief  resume  of  the  documents  and  proceedings  before  the 
Arbitrators  appointed,  in  1892,  by  Great  Britain  and  the 
United  States  of  America,  and  to  state  and  discuss  the 
conclusions  at  which  the  Arbitrators  have  arrived.  As 
frequently  as  possible  I  shall  do  so  in  the  words  of  the 
High  Contracting  Parties  themselves. 

By  a  Treaty  and  Convention,  entered  into,  at  Washington, 
on  the  29th  February  and  the  i8th  April,  1892,  Her  Majesty 
the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  on  the  one  part,  and  the  United  States  of  America, 
on  the  other  part,  agreed  on  the  following  Articles : — 

I.  "The  questions  which  have  arisen  between  the 
Government  of  Her  Britannic  Majesty  and  the  Govern- 
ment of  the  United  States,  concerning  the  jurisdictional 
rights  of  the  United  States  in  the  waters  of  Behring  Sea, 
and  concerning  also  the  preservation  of  the  fur-seal  in  or 
habitually  resorting  to  the  said  sea,  and  the  rights  of  the 
citizens  and  subjects  of  either  country  as  regards  the  taking 
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of  fur-seal  in  of  habitually  resorting  to  the  said  waters, 
shall  be  submitted  to  a  Tribunal  of  Arbitration,  to  be 
composed  of  seven  Arbitrators,  who  shall  be  appointed  in 
the  following  manner,  that  is  to  say,  two  shall  be  named  by 
Her  Britannic  Majesty;  two  shall  be  named  by  the 
President  of  the  United  States ;  His  Excellency  the 
President  of  the  French  Republic  shall  be  jointly  requested 
by  the  High  Contracting  Parties  to  name  one ;  His 
Majesty  the  King  of  Italy  shall  be  so  requested  to  name 
one;  and  His  Majesty  the  King  of  Sweden  and  Norway 
shall  be  so  requested  to  name  one.  The  seven  Arbitrators 
to  be  so  named  shall  be  jurists  of  distinguished  reputation 
in  their  respective  countries;  and  the  selecting  Powers 
shall  be  requested  to  choose,  if  possible,  jurists  who  are 
acquainted  with  the  English  language."  This  Article  also 
provides  for  the  death,  absence,  incapacity,  omission, 
declinature,  or  ceasing  to  act  of  any  of  the  Arbitrators 
originally  named. 

II.  "The  Arbitrators  shall  meet  at  Paris  within  twenty 
days  after  the  delivery  of  the  counter-cases  mentioned  in 
Article  IV.  ...  All  questions  considered  by  the 
Tribunal,  including  the  final  decision,  shall  be  determined 
by  a  majority  of  all  the  Arbitrators,  Each  of  the  High 
Contracting  Parties  shall  also  name  one  person  to  attend 
the  Tribunal  as  its  Agent  to  represent  it  generally  in  all 
matters  connected  with  the  Arbitration." 

III.  &  IV.  These  Articles  provide  for  the  delivery  of 
the  cases  and  counter-cases  of  each  of  the  parties,  and  of 
the  documents,  official  correspondence,  and  other  evidence 
on  which  each  party  relies. 

V.  **  It  shall  be  the  duty  of  the  Agent  of  each  party, 
within  one  month  after  the  expiration  of  the  time  limited 
for  the  delivery  of  the  counter-case  on  both  sides  to  deliver, 
in  duplicate,  to  each  of  the  said  Arbitrators,  and  to  the 
Agent  of  the  other  party,  a  printed  argument,  shewing  the 
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points  and  referring  to  the  evidence  upon  which  his 
Government  relies,  and  either  party  may  also  support  the 
same  before  the  Arbitrators  by  oral  argument  of  counsel ; 
and  the  Arbitrators  may,  if  they  desire  further  elucidation 
with  regard  to  any  point,  require  a  written  or  printed 
statement  or  argument,  or  oral  argument  by  counsel,  upon 
it ;  but,  in  such  case,  the  other  party  shall  be  entitled  to 
reply  either  orally  or  in  writing,  as  the  case  may  be." 

VI.  "  In  deciding  the  matters  submitted  to  the  Arbitrators, 
it  is  agreed  that  the  following  five  points  shall  be  submitted 
to  them,  in  order  that  their  award  shall  embrace  a  distinct 
decision  upon  each  of  said  five  points,  to  wit : — 

"  I.  What  exclusive  jurisdiction  in  the  sea  now  known 
as  the  Behring  Sea,  and  what  exclusive  rights  in  the  seal 
fisheries  therein,  did  Russia  assert  and  exercise  prior  and 
up  to  the  time  of  the  cession  of  Alaska  to  the  United 
States? 

"  2.  How  far  were  these  claims  of  jurisdiction  as  to  the 
seal  fisheries  recognised  and  conceded  by  Great  Britain  ? 

"3.  Was  the  body  of  water  now  known  as  the  Behring 
Sea  included  in  thd  phrase  '  Pacific  Ocean  '  as  used  in  the 
Treaty  of  1825  between  Great  Britain  and  Russia;  and 
what  rights,  if  any,  in  the  Behring  Sea,  were  held  and 
exclusively  exercised  by  Russia  after  said  Treaty  ? 

"4.  Did  not  all  the  rights  of  Russia  as  to  jurisdiction, 
and  as  to  the  Behring  Sea  east  of  the  water  boundary, 
in  the  Treaty  between  the  United  States  and  Russia  of  the 
30th  March,  1867,  pass  unimpaired  to  the  United  States 
^der  that  Treaty  ? 

'*  5-  Has  the  United  States  any  right,  and,  if  so,  what 
right,  of  protection  or  property  in  the  fur-seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea  when  such 
seals  are  found  outside  the  ordinary  three-mile  limit  ?  " 

VII.  This  Article  refers  to  International  Regulations, 
^Uch  the  parties  authorised  the  Arbitrators  to  make,  if 
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necessary,  for  the  protection  and  preservation  of  fur-seals 
in  or  habitually  resorting  to  Behring  Sea,  and  stipulates 
for  the  parties  co-operating  *'  in  securing  the  adhesion  of 
other  Powers  to  such  Regulations." 

VIII.  *'  The  High  Contracting  Parties  having  found 
themselves  unable  to  agree  upon  a  reference  which  shall 
include  the  question  of  the  liability  of  each  for  the  injuries 
alleged  to  have  been  sustained  by  the  other,  or  by  its 
citizens,  in  connection  with  the  claims  presented  and  urged 
by  it ;  and  being  solicitous  that  this  subordinate  question 
should  not  interrupt,  or  longer  delay,  the  submission  and 
determination  of  the  main  questions,  do  agree  that  either 
may  submit  to  the  Arbitrators  any  question  of  fact 
involved  in  said  claims,  and  ask  for  a  finding  thereon, — 
the  question  of  the  liability  of  either  Government  upon  the 
facts  found  to  be  the  subject  of  further  negotiation," 

Articles  IX.  and  X.  refer  to  a  Joint  Investigation  and 
Report  contemplated  by  Article  VII. ;  Article  XI.  fixes 
the  time  for  the  decision  of  the  Tribunal;  Article  XII. 
contains  an  Agreement  as  to  the  expenses  of  the 
Arbitration  ;  and  Article  XIII.  stipulates  for  an  accurate 
record  of  the  proceedings  in  the  Arbitration  being  kept. 
Article  XIV.  is  in  these  words :  — "  The  High  Con- 
tracting Parties  engage  to  consider  the  result  of  the 
proceedings  of  the  Tribunal  of  Arbitration  as  a  full,  perfect, 
and  final  settlement  of  all  the  questions  referred  to  the 
Arbitrators."  The  last  Article  of  the  Treaty  stipulates  for 
the  ratification  "  by  Her  Britannic  Majesty,  and  by  the 
President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate  thereof,"  and  for  the  exchange  of  the 
Ratifications.  The  respective  Plenipotentiaries  of  the  High 
Contracting  Parties  in  this  important  Treaty  were  Sir  Julian 
Pauncefote,  G.C.M.G.,  K.C.B.,  Her  Britannic  Majesty's 
Envoy  Extraordinary  and  Minister  Plenipotentiary  to  the 
United  States ;  and  the  Hon.  James  G.  Blaine,  Secretary 


THE  DECISION    IN   THE    BEHRING   SEA  ARBITRATION.       235 

of  State  of  the  United  States.  The  Ratifications  of  the 
Treaty  were  duly  exchanged,  and  soon  afterwards  the 
Arbitrators  were  appointed  in  terms  of  the  Treaty.  Cases 
and  counter-cases  were  delivered  by  the  Governments  of 
the  High  Contracting  Parties. 

I.  British  Case. 

In  the  outline  of  the  Argument  to  be  submitted  to  the 
Tribunal  of  Arbitration,  on  behalf  of  Great  Britain,  are  the 
following  propositions,  to  wit : — 

"  That  Behring  Sea  ....  is  an  open  sea  in  which 
all  nations  of  the  world  have  the  right  to  navigate  and  fish, 
and  that  the  rights  of  navigation  and  fishing  cannot  be  taken 
away  or  restricted  by  the  mere  declaration  or  claim  of  any 
one  or  more  nations  ;  they  are  natural  rights,  and  exist  to 
their  full  extent,  unless  specifically  modified,  controlled  or 
limited  by  Treaty. 

"  That  no  mere  non-user,  or  absence  of  exercise,  has  any 
effect  upon,  nor  can  it,  in  any  way,  impair,  or  limit,  such 
rights  of  nations  in  the  open  seas.  They  are  common 
rights  of  mankind. 

"In  support  of  these  principles,  which  are  clearly 
established,  and  have  never  been  seriously  disputed  by 
jurists,  authorities  will  be  cited. 

"That,  in  accordance  with  these  principles,  and  in  the 
exercise  of  these  rights,  the  subjects  and  vessels  of  various 
nations  did,  from  the  earliest  times,  visit,  navigate,  and 
trade  in  the  sea  in  question,  and  that  the  exercise  of  these 
natural  rights  continued,  without  any  attempted  inter- 
ference, or  control,  by  Russia,  down  to  the  year  1821  ;" 
and  that  the  exercise  of  these  rights  was  not  affected  by 
the  Russian  Ukase  of  1821  as  to  a  great  part  of  the  Pacific 
Ocean,  including  Behring  Sea,  or  by  the  acquisition  of 
^aska,  which  was  purchased  by  the  United  States 
in  1867. 
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"  That,  from  the  year  1867,  down  to  the  year  1886,  the 
United  States,  while  they  lawfully  and  properly  controlled 
and  legislated  for  the  shores  and  territorial  waters  of  their 
newly-acquired  territory,  did  not  attempt  to  restrict,  or 
interfere  with,  the  rights  of  other  nations  to  navigate  and 
fish  in  the  non-territorial  waters  of  Behring  Sea,  or  other 
parts  of  the  Pacific  Ocean, 

**  That,  under  changed  conditions  of  territorial  ownership, 
and  in  view  of  certain  new  circumstances  which  had  arisen 
in  consequence  of  the  growth  of  the  industry  of  pelagic 
sealing  in  non-territorial  waters,  the  United  States  re- 
verted, in  the  first  instance,  to  certain  claims  based  upon 
those  of  the  Russian  Ukase  of  1821,  which  the  United 
States,  together  with  Great  Britain,  had  successfully  con- 
tested at  the  time  of  their  promulgation ;  but,  in  the 
course  of  the  discussions  which  have  arisen,  these  excep- 
tional claims  to  the  control  of  non-territorial  waters 
were  dropped,  and,  in  their  place,  various  unprecedented 
and  indefinite  claims  put  forward,  which  appear  to  be 
based  upon  an  alleged  property  in  fur-seals  as  such. 

**  Finally,  that,  while  Great  Britain  has,  from  the  first, 
strenuously  and  consistently  opposed  all  the  foregoing 
exceptional  pretensions  and  claims,  she  has  throughout 
been  favourably  disposed  to  the  adoption  of  general 
measures  of  control  of  the  fur-seal  fishery,  should  these  be 
found  necessary  or  desirable,  with  a  view  to  the  protection 
of  the  fur-seals,  providing  that  such  measures  be  equitable, 
and  framed  on  just  grounds  of  common  interest,  and  that 
the  adhesion  of  other  Powers  be  secured,  as  a  guarantee 
of  their  continued  and  impartial  execution." 

The  general  outline  of  the  case  for  Great  Britain  con- 
cludes thus : — "  With  regard  to  the  points  raised  under 
Article  VIII.  (which  refer  to  questions  arising  out  of  claims 
for  damages),  it  will  be  contended,  on  behalf  of  Great 
Britain,  that  the  seizure  of  the  ships  was  unlawful,  and  the 
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Arbitrators  will  be  asked  to  find  that,  in  each  case,  the 
seizure  took  place  in  non-territorial  waters;  that  such 
seizures  were  made  with  the  authority,  and  on  behalf  of  the 
Government  of  the  United  States ;  and  that  the  amounts 
of  damages  which  Great  Britain  is  entitled  to  claim  on 
tehalf  of  the  owners,  masters,  and  crews,  are  the  respective 
amounts  stated  in  the  Schedule  appended  to  this  case." — 
Vide^2Lge  12. 

After  an  elaborate  review  of  the  legal,  geographical, 
historical  and  diplomatic  facts,  which  will  be  found  at 
pp.  13  to  120  of  the  Blue  Book,  United  States,  No.  i  (1893), 
Behring  Sea  Arbitration,  and  which,  for  the  purposes  of  this 
Article,  will  be  found  sufficiently  stated  in  my  former  Article 
in  1889,  the  Case  for  Great  Britain  contains  the  following 
propositions : — 

I.  "That,  from  the  earliest  periods  of  which  any  records 
exist,  down  to  the  year  1821,  there  is  no  evidence  that 
Russia  either  asserted  or  exercised  in  the  non-territorial 
waters  of  the  North  Pacific,  any  rights  to  the  exclusion  of 
other  nations.  That,  during  the  whole  of  that  period,  the 
shores  of  America  and  Asia  belonging  to  Russia,  as  far  north 
as  Behring  Straits,  and  the  waters  lying  between  those 
coasts,  as  well  as  the  islands  therein,  were  visited  by  the 
trading  vessels  of  all  nations,  including  those  sailing  under 
the  flags  of  Great  Britain,  the  United  States,  Spain  and 
Prance,  with  the  knowledge  of  the  Russian  authorities. 
That  the  only  rights,  in  fact,  exercised  by  Russia,  or  on  her 
hehalf,  were  the  ordinary  territorial  rights  connected  with 
settlements  or  annexations  of  territory  consequent  upon  such 
settlements,  and  the  only  rights  she  purported  to  deal  with, 
or  confer,  were  rights  and  privileges  given  to  the  Russian- 
American  Company,  as  Russian  subjects,  in  preference 
over  other  Russian  subjects.*'— Vide  Chapter  I.,  p.  36. 

n.  •*  That  the  Ukase  of  the  Emperor  Paul  in  the  year 
1821— the  first  and  only  attempt  on  the  part  of  Russia  to 
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assert  dominion  over  and  restrict  the  rights  of  other 
nations  in  the  non-territorial  waters  of  the  North  Pacific, 
including  those  of  the  Behring  Sea — ^was  made  the  subject 
of  immediate  and  emphatic  protest  by  Great  Britain  and 
the  United  States  of  America.  That  Russia  thereupon 
unequivocally  withdrew  her  claims  to  such  exclusive 
dominion  and  right  of  control.  That  the  conventions  of 
1824  and  1825  declared  and  recognised  the  rights  of  the 
subjects  of  Great  Britain  and  the  United  States  to  navigate 
and  fish  in  all  parts  of  the  non-territorial  waters  over 
which  the  Ukase  purported  to  extend." — Vide  Chapter  II., 
p.  58. 

III.  "That  the  Treaty  of  1825,  between  Great  Britain 
and  Russia  applied,  and  was  intended  to  apply,  to  all  the 
non-territorial  waters  of  the  North  Pacific,  extending  fi"om 
Behring  Strait  upon  the  north  to  latitude  51°  upon  the 
coast  of  America,  and  to  latitude  45°  50'  upon  the  coast  of 
Asia  (being  the  whole  extent  of  the  sea  covered  by  the 
Ukase).  That,  at  no  stage  of  the  controversy  was  any 
distinction  drawn,  or  intended  to  be  drawn,  between  the 
seas  to  the  north  and  the  seas  to  the  south  of  the  Aleutian 
Islands.  That  Behring  Sea  was  included  in  the  phrase 
'  Pacific  Ocean,*  as  used  in  the  Treaty  of  1825.  That  the 
expression  *  north-west  coast  of  America,'  or,  in  its 
abbreviated  form,  'north-west  coast,'  included  the  coast 
up  to  Behring  Strait." — Vide  Chapter  III.,  p.  76. 

IV.  "  That,  from  the  year  1821  to  the  year  1867,  the  rights 
of  navigation  and  fishing  in  the  Behring  Sea  were  freely 
exercised  by  the  vessels  of  the  United  States,.  Great 
Britain,  and  other  foreign  nations;  and  were  recognised  as 
existing  by  Russia.  That  the  waters  of  Behring  Sea  were 
treated  by  Russia  as  being  subject  to  the  provisions  of  the 
Treaties  of  1824  ^ind  1825." — Vide  ChaLpter  IV.,  p.  90. 

V.  "  That  Russia's  rights  '  as  to  jurisdiction  and  as  to 
the  seal  fisheries  in  Behring  Sea '  referred  to  in  Point  4  of 
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Article  VI.  of  the  Treaty  of  1892,  were  such  only  as  were 
hers  according  to  International  Law,  by  reason  of  her  right 
to  the  possession  of  the  shores  of  Behring  Sea  and  the 
Islands  therein.  That  the  Treaty  of  Cession  does  not 
purport,  either  expressly  or  by  implication,  to  convey  any 
dominion  in  the  waters  of  Behring  Sea,  other  than  in  the 
territorial  waters  which  would  pass  according  to  Inter- 
national Law,  and  the  practice  of  nations,  as  appurtenant  to 
any  territory  conveyed.  That  no  dominion  in  the  waters 
of  Behring  Sea  other  than  in  territorial  waters  thereof  did, 
in  fact,  pass  to  the  United  States  by  the  Treaty  of  1867." — 
Vide  Chapter  V.,  p.  loi. 

VI.  "  That,  from  the  year  1867  down  to  the  year  1886, 
the  action  of  the  United  States  and  Russia,  the  parties  to 
the  Treaty  of  Cession  of  1867,  is  consistent  only  with  the 
view  that  the  rights  possessed  by  the  United  States,  and 
by  Russia  respectively,  in  the  waters  of  Behring  Sea  were 
only  those  ordinarily  incident  to  the  possession  of  the 
coasts  of  that  sea  and  the  islands  situated  therein.  That, 
during  that  period,  notwithstanding  the  presence  of  seal- 
hunting  craft  in  Behring  Sea,  the  United  States  authorities 
confined  the  exercise  of  jurisdiction  to  the  land  and  waters 
included  within  the  ordinary  territorial  limits." — Vide 
Chapter  VI.,  p.  120. 

In  Chapter  VII.  of  the  British  Case — vide  pp.  121  to  134 — 
the  various  contentions  of  the  United  States,  since  1886, 
are  enumerated,  and  the  following  conclusions  are  laid 
down :  "  That  the  original  ground  upon  which  the  vessels 
seized  in  1886  and  1887  were  condemned  was  that  Behring 
Sea  was  a  mare  clausum,  an  inland  sea,  and  as  such  had 
been  conveyed,  in  part,  by  Russia  to  the  United  States. 
That  this  ground  was  subsequently  entirely  abandoned, 
but  a  claim  was  then  made  to  exclusive  jurisdiction  over 
100  miles  from  the  coast-line  of  the  United  States  territory. 
That  subsequently  a  further  claim  has  been  set  up  to  the 
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effect  that  the  United  States  have  property  in  and  a  right 
of  protection  over  fur-seals  in  non-territorial  waters." — 
Vide  p.  134.  My  former  Article  was  directed  against  the 
first  and  second  of  these  three  claims.  The  third  claim 
was  never  broached  by  any  State  or  Nation  up  till  1890,  and 
appears  to  me  to  be  utterly  untenable  and  contrary  to 
International  Law. 

On  the  22nd  January,  1890,  Mr.  Secretary  Blaine  wrote 
to     Sir     Julian     Pauncefote,    the     British     Minister     at 
Washington,   and   set   up   the   new   or   modified   position 
taken   up   by  his   Government,  and  asserted  that  it  was 
contra  bonos  mores  to  engage  in  the  killing  of  seals  at  sea, 
and  argued  that  the  practice  of  pelagic  sealing  insured  the 
extermination  of  the  species.     Then,  on  the  17th  December, 
1890,  he  wrote  to  Sir  Julian  Pauncefote  that  Behring  Sea 
was  not  included  in  the  Russo-American  and  Anglo-Russian 
Treaties  of  1824  and  1825,  and  disavowed  that  Behring 
Sea  was  mare  clausum,  and  asserted  that  the  Russian  Ukase 
of  182 1  as  to  Behring  Sea  was  never  annulled.     He  also 
states  that  "  The  United  States  desires  only  such  control 
over  a  limited  extent  of  the  waters  in  the  Behring  Sea,  for 
a  part  of  each  year   as   will   be   sufficient   to   insure  the 
protection  of  the  fur-seal  fisheries,  already  injured,  possibly 
to   an   irreparable   extent,  by  the   intrusion   of  Canadian 
vessels."     Again,   on   the   14th   April,  1891,  he  wrote   to 
Sir  Julian  Pauncefote  in  these  words :  The  Government  of 
the  United  States  "  holds  that  the  ownership  of  the  islands 
upon  which  the  seals  breed,  that  the  habit  of  the  seals  in 
regularly  resorting  thither  and  rearing  their  young  thereon, 
that  their  going  out  from  the  islands  in  search  of  food  and 
regularly  returning  thereto,  and  all  the  facts  and  incidents 
of  their  relation  to  the  islands,  give  to  the  United  States 
a  property  interest  therein ;  that  this  property  interest  was 
claimed  and  exercised  by  Russia  during  the  whole  period 
of  the  sovereignty  over  the  land  and  waters  of  Alaska; 
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that  England  recognised  this  property  interest,  so  far  as 
recognition  is  implied  by  abstaining  from  all  interference 
with  it  during  the  whole  period  of  Russia's  ownership  of 
Alaska,  and  during  the  first  nineteen  years  of  the  sovereignty 
of  the  United  States." 

After  laying  down  that  the  American  claim,  involved 
in  a  right  of  protection  or  property  in  seals  outside 
the  three-mile  limit,  is  not  only  new,  but  without 
precedent,  and  that  it  involves  a  claim  of  mare 
clausum  as  to  Behring  Sea,  the  8th  chapter  of  the  British 
case  thus  concludes : — *'  In  the  absence  of  any  indica- 
tion as  to  the  grounds  upon  which  the  United  States 
base  so  unprecedented  a  claim  as  that  of  a  right  of 
protection  of,  or  property  in  animals  /era  natura  upon  the 
high  seas,  the  further  consideration  of  this  claim  must  of 
necessity  be  postponed ;  but  it  is  maintained  that, 
according  to  the  principles  of  International  Law,  no 
property  can  exist  in  animals  fera  natura  when  frequenting 
the  high  seas." 

The  gth  chapter  of  the  British  case  recapitulates 
the  general  conclusions  of  the  preceding  chapters  of 
the  British  case,  and,  therefore,  does  not  require  any 
further  notice  in  this  Article.  The  reader,  however,  is 
referred  to  this  chapter  for  a  brief  statement  of  the  British 
case  in  this  great  International  question.  The  celebrated 
controversy  between  Grotius  and  Selden  is  again  revived. 

At  p.  157  of  the  British  case,  there  is  a  statement  in 
reference  to  the  Vllth  Article  of  the  Treaty  in  these  terms : 
"  Article  VII.  Great  Britain  maintains,  in  the  light  of  the 
facts  and  arguments  which  have  been  adduced  on  the  points 
included  in  the  Vlth  Article  of  the  Treaty,  that  her  con- 
currence is  necessary  to  the  establishment  of  any  Regulations 
which  limit  or  control  the  rights  of  British  subjects  to 
exercise  their  right  of  the  pursuit  and  capture  of  seals  in 
the  non-territorial  waters  of  Behring  Sea.     The  further 
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consideration  of  any  proposed  Regulations,  and  of  the 
evidence  proper  to  be  considered  by  the  Tribunal  in  con- 
nection therewith,  must  of  necessity  be  for  the  present 
postponed." 

Chapter  X.  of  the  British  case  contains  a  recapitulation 
of  the  arguments  adduced.  The  conclusion  of  the  British 
case  is  in  the  following  words  :— "  It  is  submitted,  on  behalf 
of  Great  Britain,  to  the  Tribunal  of  Arbitration,  that  the 
questions  raised  in  this  Arbitration  are  of  far  greater 
importance  than  the  mere  preservation  of  a  particular 
industry  ;  they  involve  the  right  of  every  nation  of  the  world 
to  navigate  on,  and  fish  in  the  high  seas,  and  to  exercise, 
without  interference,  the  common  rights  of  the  human  race  ; 
they  involve  the  question  of  the  right  of  one  nation,  by  Pro- 
clamation, to  limit  and  interfere  with  rights  which  are  the 
common  heritage  of  all  mankind.  In  defence  of  these 
rights,  and  in  the  interests  of  all  civilized  nations,  the 
above  arguments  are  respectfully  urged  upon  the  considera- 
tion of  the  Tribunal."— 7irf^  p.  161. 

II.  Case  of  the  United  States. 

I  now  propose  to  lay  before  the  reader  the  chief  facts 
and  propositions  brought  before  the  Tribunal  of  Arbitration, 
and  as  contained  in  the  case  of  the  United  States.  The 
American  case  is  divided  into  two  parts,  namely:  Part  I., 
relating  to  Historical  and  Jurisdictional  questions,  and 
Part  II.,  relating  to  the  Habits,  Preservation,  and  Value  of 
the  Alaskan  Seal  Herd,  and  to  the  property  of  the  United 
States  therein.  Although  the  American  case  is  a  very  long, 
able,  and  exhaustive  document,  I  hope  to  give  a  fair  and 
impartial  statement  of  it  in  a  relatively  briefer  form  than  I 
have  been  able  to  do  in  stating  the  British  case,  which,  as 
I  have  pointed  out,  rests  on  principles  of  International 
Law,  with  which  I  am,  in  this  Review,  chiefly  concerned. 
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As  a  great  portion  of  the  American  case  is  taken  up  by  a 

consideration  of  the  industrial  and  commerical  loss  involved 

in  the  destruction  of  the  Alaskan  Seal  Fisheries,  and  as 

International  Law  has  nothing  whatever  to  do  with  such  a 

matter,  I  shall  consider  the  American  contentions  solely 

from  an  International  and  Legal  point  of  view.     Whether 

the  Americans  exterminated  the  fur  seals  in  the  Pribyloff 

Islands,  or  the  British  exterminated  them  in  Behring  Sea, 

but  outside  of  the  territorial  waters  of  the  United  States, 

is,  from  a  Legal  and  International  point  of  view,  a  matter 

of  no  consequence  whatever.     In  my  Article  of  November, 

1889, 1  admitted  that  the  Regulation  of  the  Seal  Fisheries 

in  Behring  Sea  was  a  fit  subject  for  arrangement  between 

the  United   States   and   Britain   and   the   Great   Powers. 

But  I  denied  any  International  and  Legal  right  of  search, 

seizure  and  condemnation  of  ships  on  the  high  seas  by  one 

nation  or  State  as  against  another  nation  or  State. 

After  giving  a  sketch  of  the  Russian  discovery  and 
occupation  of  the  shores  and  islands  of  Behring  Sea,  the 
United  States  Case  gives  the  American  view  of  the  Russian 
Ukase  of  1821,  and  of  the  Russo-American  and  Anglo- 
Russian  Treaties  of  1824  and  1825.  As  to  the  Ukase 
of  1821,  the  American  Case  at  pp.  49,  50,  and  51,  concludes 
with  the  following  summary :  "  It  thus  appears  from  the 
foregoing  citations  that,  so  far  as  it  concerns  the  coasts 
and  waters  of  Behring  Sea,  the  Ukase  of  1821  was  merely 
declaratory  of  pre-existing  claims  of  exclusive  jurisdiction 
as  to  trade  which  had  been  enforced  therein  for  many 
years.  The  Ukase  of  1799  " — when  the  Russian-American 
Company  received  its  first  charter — "which  set  forth  a 
claim  of  exclusive  Russian  jurisdiction  as  far  south  as 
latitude  55°,  called  forth  no  protest  from  any  foreign 
powers,  nor  was  objection  ofiFered  to  the  exclusion 
of  foreign  ships  from  trade  with  the  natives  and 
hunting  fur-b^arin^    animals  in    the  waters    of    Behring 
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Sea  and  on  the  Aleutian  Islands  as  a  result  of  that  Ukase 
and  of  the  grant  of  exclusive  privileges  to  the  Russian- 
American  Company.  It  was  only  when  the  Ukase  of  1821 
sought  to  extend  the  Russian  claim  to  the  American 
continent  south  of  latitute  51°,  and  to  place  the  coasts  and 
waters  of  the  ocean  in  that  region  under  the  exclusive 
control  of  the  Russian-American  Company,  that  vigorous 
protests  were  made  by  the  Governments  of  the  United 
States  and  Great  Britain.  And  the  correspondence  which 
grew  out  of  those  protests  shews  that  they  were  inspired  by 
the  claim  of  jurisdiction  over  large  portions  of  the  Pacific 
Ocean  (as  distinguished  from  Behring  Sea)  and  by  the 
conflicting  claims  of  the  three  nations  to  the  coast  over 
which  Russia  sought  to  extend  exclusive  authority.  The 
United  States  and  Great  Britain  had,  for  years  before  the 
publication  of  that  Ukase,  been  competitors  for  the  trade 
and  the  ownership  of  the  coasts  and  islands  lying  between 
latitudes  51°  and  55°,  on  what  was  known  as  the  North- 
West  Coast,  and  their  citizens  and  subjects  had  been 
actively  engaged  with  their  ships  in  hunting  and  trading  on 
those  shores  and  waters,  and  it  was  natural  that  they  should 
vigorously  protest  against  the  attempt  of  Russia  to  exclude 
them  from  that  region.  On  the  other  hand,  there  is  no 
record  that  such  hunting  or  trading  has  ever  been  carried 
on  by  them  within  Behring  Sea.  The  history  of  the  period, 
and  the  locality,  the  discussion  which  followed  the  Ukase, 
and  the  Treaties  which  were  the  result  of  it,  attest  that  the 
object  of  both  the  United  States  and  Great  Britain,  in 
contesting  the  pretensions  of  Russia  in  this  matter,  was  to 
maintain  their  respective  claims  to  the  territory  indicated, 
to  preserve  intact  their  valuable  trade  with  the  natives  on 
the  North- West  Coast,  and  to  enjoy  the  free  navigation  of 
the  Great  Ocean  which  washed  that  coast." 

With   regard  to  the  Treaties  of  1824    and    1825,    the 
most  important  contentions  set  up  in  the  American  case, — 
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vide  pp.  51  to  61  inclusive, — are  these: — "The  controversy, 
which  followed  the  promulgation  of  the  Ukase  of  1821, 
resulted  in  a  Treaty  between  the  United  States  and 
Russia  in  1824,  ^^^  ^^^  between  Great  Britain  and  Russia 
in  1825.  These  two  Treaties  settled  the  two-fold  dispute 
which  had  been  raised  by  the  Ukase,  namely,  first,  the 
maritime  dispute ;  second,  the  territorial  dispute  relating 
to  the  North-West  Coast. 

"  The  maritime  dispute  was  settled  by  the  first  articles. 
That  of  the  British  Treaty  was,  at  the  request  of  the 
British  negotiators,  copied  almost  verbatim  from  the 
corresponding  article  of  the  American  Treaty,  and  the 
latter  was  based  upon  the  third  article  of  the  Convention 
of  1790  between  Great  Britain  and  Spain. 

"That  the  term  *  Great  Ocean,  commonly  called  the 
Pacific  Ocean  or  South  Sea,'  used  in  Article  I.  of  the 
Treaty  of  1824  with  the  United  States,  and  the  term 
*The  Ocean,  commonly  called  the  Pacific  Ocean,'  used 
in  Article  I.  of  the  Treaty  of  1825  with  Great  Britain, 
did  not  apply  to  and  include  Behring  Sea,  is  shewn 
by  a  study  of  the  maps,  charts  and  writings  of  navigators 
at  the  time  of  and  prior  to  the  negotiation  and 
celebration  of  these  Treaties.  A  list  of  these  maps  and 
charts  is  appended  hereto,  and  a  careful  examination  of 
them  is  invited.  It  will  be  seen  from  them  that  the  best 
geographers  have,  at  all  times,  distinguished  this  body  of 
water  from  the  Ocean  lying  south  of  it,  by  conferring  upon 
it  some  separate  name,  in  most  cases  either  that  of  Sea  of 
Kamtchatka,  Behring  Sea,  North-Eastern  Sea,  or  Eastern 
Ocean."— Kwfc  p.  51  to  53. 

After  referring  to  some  Russian  declarations,  the 
American  case  proceeds  to  state — vide  p.  56 — that  *'  So  far, 
therefore,  from  the  terms  of  these  Treaties  revoking  or 
limiting  the  jurisdiction  previously  exercised  by  Russia 
over  Behring  Sea,  there  is  inherent  evidence,  in  all  those 
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instrumentd)  as  well  as  in  the  negotiations  which  preceded 
them,  that  no  such  revocation  or  limitation  was  sought, 
conceded,  or  obtained  from  the  High  Contracting  Parties." 
At  p.  57,  the  American  case  states  :  '*  The  burden  is  thus 
placed  upon  Great  Britain  to  shew  that  this  jurisdiction, 
recognised  in  the  year  1825  to  exist,  has  been  lost.  It  is 
not  claimed  that  it  was  exercised  for  all  purposes.  Russia 
never  sought  to  prevent  vessels  from  passing  through 
Behring  Sea  in  order  to  reach  the  Arctic  Ocean  ;  nor  did 
she  always  strictly  enforce  the  prohibition  of  whaling  within 
the  distance  of  one  hundred  miles  from  its  shores ;  but  so 
far  as  the  fur-seals  are  concerned,  it  will  be  made  to 
appear  in  what  follows  that  the  jurisdiction  in  question 
was  always  exercised  for  their  protection." 

From  an  historical  review  of  the  period  between  the 
Treaties  of  1824  and  1825,  and  the  cession  of  Alaska  to  the 
United  States  in  1867,  the  American  case  states,  at  69  and 
70,  that  it  appears :  **  First,  That  prior  and  up  to  the  date 
of  the  Treaties  of  1824  and  1825,  Russia  did  assert  and 
exercise  exclusive  rights  of  commerce,  hunting  and  fishing 
on  the  shores  and  in  all  the  waters  of  Behring  Sea.  Second, 
That  the  body  of  water  known  as  Behring  Sea  was  not 
included  in  the  phrase  *  Pacific  Ocean,'  as  used  in  the 
Treaty  of  1825.  Third,  That  after  the  said  Treaty  of  1825, 
the  Russian  Government  continued  to  exercise  exclusive 
jurisdiction  over  the  whole  of  Behring  Sea  down  to  the 
time  of  the  cession  of  Alaska  to  the  United  States,  in  so 
far  as  was  necessary  to  preserve  to  the  Russian-American 
Company  the  monopoly  of  the  fur-seal  industry,  and  to 
prohibit  the  taking,  on  the  land,  or  in  the  water,  by  any 
other  persons  or  companies,  of  the  fur-seals  resorting  to 
the  Pribyloff  Islands.  Fourth,  That,  before  and  after  the 
Treaty  of  1825,  and  down  to  the  cession  of  Alaska  to  the 
United  States,  British  subjects  and  British  vessels  were 
prohibited  from  entering  Behring  Sea  to  hunt  fur-seals,  and 
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that  it  does  not  appear  that  the  British  Government  ever 
protested  against  the  enforcement  of  this  prohibition.** 

At  p.  70  of  the  American  case,  it  is  stated  that,  on  the 
30th  March,  1867,  Russia  ceded  to  the  United  States  all 
the  possessions  of  Russia  on  the  American  continent  and 
in  the  waters  of  Behring  Sea,  and  that  no  objection  is 
known  to  have  ever  been  made  to  the  cession  by  Russia 
to  the  United  States.  The  American  case  then  proceeds 
to  state  that  Britain  never  objected  to  the  cession  of  the 
Russian  rights  to  the  United  States,  and  that  the  value  of 
the  fur-seal  fisheries  of  Russia  entered  largely  into  the 
motives  which  induced  the  United  States  to  purchase 
the  fur-seal  fisheries  in  Behring  Sea. 

With  all  deference,  I  have  here  to  observe  that  I  am  at 
a  loss  to  comprehend  how  the  motives  of  the  purchase 
have  anything  whatever  to  do  with  the  Legal  and 
International  rights  of  nations.  Britain  has  never  denied 
that  the  United  States  obtained,  by  the  cession  of  1867, 
what  Russia  could,  by  International  Law,  cede  to  the 
United  States. 

In  regard  to  the  action  of  the  United  States  relative  to 
Alaska  since  the  cession,  I  proceed  to  quote  the  words  of 
the  summary,  at  pp.  84  and  85,  of  the  American  case : — 
"  The  foregoing  references  are  made  in  order  to  shew : 
first,  the  understanding  which  existed  in  the  United  States 
at  the  time  of  the  purchase  and  cession  of  Alaska,  as  to 
the  scope  and  effect  of  the  jurisdiction  exercised  by  Russia 
over  the  waters  of  Behring  Sea  and  the  enhanced  value 
which  was  thereby  placed  upon  the  fur-seal  herd  of  the 
Pribyloff  Islands ;  and  second,  that  the  Unjted  States  have, 
since  the  purchase,  continued  to  exercise  the  same  juris- 
diction for  the  purpose  of  protecting  the  herd.  But,  in 
determining  what  right  of  protection  or  property  this 
Government  has  in  the  fur-seals  frequenting  the  islands  of 
the  United  States  in  Behring  Sea,  when  such  seals  are 

18 
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found  outside  of  the  ordinary  three-mile  limit,  it  is  not 
compelled,  nor  does  it  intend,  to  rest  its  case  altogether 
upon  the  jurisdiction  over  Behring  Sea  established  or 
exercised  by  Russia  prior  and  up  to  the  time  of  the  cession 
of  Alaska.  It  asserts  that,  quite  independently  of  this 
jurisdiction,  it  has  a  right  of  protection  and  property  in 
the  fur-seals  frequenting  the  Pribyloff  Islands  when  found 
outside  the  ordinary  three-mile  limit,  and  it  bases  this  right 
upon  the  established  principles  of  the  common  and  the 
civil  law,  upon  the  practice  of  nations,  upon  the  laws  of 
natural  history,  and  upon  the  common  interests  of 
mankind." 

The  first  part  of  the  American  case  is,  at  p.  86,  concluded 
in  these  words :  "  In  order  that  this  claim  of  right  of 
protection  and  property  may  be  clearly  presented,  it  will  be 
necessary  to  enter,  in  some  detail,  upon  an  examination  of 
fur-seal  life  at  the  Pribyloff  Islands  and  elsewhere,  and  of  the 
various  interests  associated  with  it."  As  this  examination 
has  nothing  whatever  to  do  with  International  Law,  I 
do  not  propose  to  trouble  the  reader  with  any  extracts  from 
the  second  part  of  the  American  case.  I  must  admit, 
however,  that  the  second  part  is  intensely  interesting  and 
instructive  in  itself,  and  is  well  worthy  of  careful  perusal  by 
all  students  of  Natural  History.  Of  course,  this  part 
is  most  important  in  regard  to  any  regulations  which  may 
hereafter  be  made  as  to  the  Behring  Sea  Fisheries.  I 
ought  here  to  observe  that  two  or  three  of  the  points 
largely  insisted  on  in  the  second  part  of  the  American  case 
are  that  there  has  been  a  large  decrease  in  the  Alaskan  seal 
herd  from  1884  to  1891,  and  that  "  the  sole  cause  of  the 
present  depleted  condition  of  the  Alaskan  seal  herd  is  open- 
sea  sealing," — vide  pp.  176  and  177 — and  that  the  cause  of 
this  is  the  killing  of  female  seals,  heavy  with  young,  in  the 
Pacific  Ocean  and  Behring  Sea,  when  the  seals  are  on  their 
way  to  the  Pribyloff  Islands  in  the  summer,  or  going  south 
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in  the  autumn,  or  when  searching  for  food  for  their  young 
during  the  breeding  season.  At  p.  187,  the  American  case 
states  that  "  open-sea  sealing,  the  sole  cause  of  the 
enormous  decrease  noted  in  the  Alaskan  seal  herd  in  the 
last  few  years,  and  which  threatens  its  extermination  in  the 
near  future,  was  carried  on  by  the  Pacific  coast  natives  in 
their  canoes,  for  many  years,  previous  to  the  introduction  of 
sealing  schooners.  The  catch  was  small,  ranging  from 
three  to  eight  thousand  annually,  and  there  was  little  or  no 
waste  of  life  from  the  loss  of  seals  killed  and  not  secured, 
as  will  be  seen  when  the  means  and  manner  of  hunting 
employed  by  the  Indians  is  considered."  I  may  also 
here  observe  that  there  can  be  no  doubt  whatever  that 
there  should  be  regulations  made  for  the  protection  and 
preservation  of  the  fur-seals,  as  regards  the  mode,  the  time, 
and  the  place  of  killing  them.  But  there  is  not  a  single 
instance  of  such  regulations  being  enforced  beyond  the 
three-mile  limit,  by  any  power  against  the  subjects  of  any 
other  power,  unless  under  Treaty.  Not  one  of  the  acts, 
referred  to  at  pp.  232  to  237  of  the  American  case,  could  be 
enforced  against  foreigners,  and  some  of  these  acts  are 
cited  under  a  misapprehension  as  to  their  true  nature  and 
effect. 

At  p.  240  of  the  American  case  the  opinion  of  Professor 
T.  H.  Huxley  is  cited  to  the  effect,  *'  That  the  best  course  " 
to  prevent  the  decline  of  the  Alaskan  herd  *'  would  be  to 
prohibit  the  taking  of  fur-seals  anywhere  except  on  the 
Pribyloff  Islands  ;  "  and  at  p.  251  Mr.  Philip  Lutley  Sclater, 
Secretary  of  the  Zoological  Society  of  London,  is  quoted  to 
the  same  effect. 

The  conclusions  on  the  facts  stated  are  thus  summed  up  at 
p.  249  of  the  American  case  :  "The  facts  thus  submitted  are 
that  the  Alaskan  seal  herd  has  decreased  to  a  great  extent  in 
the  last  few  years  ;  that  the  sole  cause  of  such  decrease  has 
l>een  the  indiscriminate  and  wasteful  slaughter  of  seals  in  the 

18—2 
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open  seas,  particularly  pregnant  and  nursing  females  ;  that, 
if  such  destruction  continues,  the  Northern  fur-seal  will  be 
practically  exterminated  ;  and  that,  both  from  a  scientific 
point  of  view  and  from  actual  experience,  it  is  necessary  to 
protect  the  seal  herd  from  this  means  of  slaughter,  in  order 
to  preserve  the  species."  At  pp.  253  to  258,  the  American 
case  states  that  limited  prohibition  of  pelagic  seal  fishing, 
by  a  close  season,  or  by  prohibition  of  the  use  of  firearms 
in  seal  hunting,  or  the  prohibition  of  fishing  either  in 
Behring  Sea  or  in  the  North  Pacific  Ocean,  or  by  a  zone  of 
from  20  to  50  miles  around  the  Islands,  is  neither  practicable 
nor  would  prevent  the  extermination  of  the  fur-seals. 
At  p.  264  of  the  American  case  this  part  of  the  United 
States  case  is  thus  summed  up :  "  After  a  careful 
consideration  of  the  four  methods  of  limited  protection 
proposed  above,  it  is  evident  that  none  of  these  can  preserve 
the  Alaskan  seal  herd  from  certain  destruction  in  the  near 
future,  no  matter  how  stringently  they  may  be  enforced. 
The  result,  therefore,  of  this  consideration  is  that,  if  it  is 
deemed  necessary  or  expedient,  from  a  practical  and 
commercial  point  of  view,  to  preserve  the  seal  herds  of  the 
North  Pacific  and  Behring  Sea,  pelagic  sealing  in  every 
form,  and  in  all  waters,  must  be  absolutely  prohibited  at 
all  times."  I  beg  leave  to  observe  here  that  neither  in 
principle,  nor  in  fact,  has  the  British  Government  refused  to 
recognise  the  necessity  of  a  close  season  within  certain 
limits  ;  but,  unless  within  the  three-miles  limit  of  American 
territory,  it  has  refused  to  acknowledge  the  right  of  the 
United  States  Government  to  enforce  an  absolute  prohibition 
of  pelagic  sealing.  If  the  fur-seal  industry  were  to  be 
destroyed  a  great  loss  would  be  inflicted  on  the  United 
States  by  loss  of  revenue  obtained  on  the  catching  of  each 
seal  in  the  Pribyloff  Islands,  and  also  by  Great  Britain  and 
France,  by  the  loss  of  a  large  and  flourishing  industry  in 
buying,  manufacturing,  and  selling  the  skins,  and  by  the 
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destruction  of  the  invested  capital  in  the  Trade  in  the 
United  States,  Great  Britain  and  France.  No  doubt,  by 
the  prohibition  of  pelagic  seal  fishing,  a  large  amount  of 
capital  at  present  invested  in  the  fishing  as  now  carried  on, 
and  estimated  ^t  £i  of  a  Million  in  Canada  alone,  would  be 
largely  depreciated.  Who  ought  to  bear  this  loss  of  capital 
and  the  loss  of  future  prospective  profits  thereon  ?  If  an 
International  right  is  to  be  abandoned,  or  even  limited, 
some  compensation  is  due  to  those  who  have  invested  their 
capital  in  a  legitimate  adventure.  But,  on  the  other  hand, 
if  the  present  condition  of  affairs  is  allowed  to  continue,  say 
for  ten  years,  without  any  restrictions,  the  fur-seal  industry 
in  London,  where  one  Million  of  money  is  invested  in  the 
frade,  will  be  utterly  lost  and  destroyed.  Besides,the  Behring 
Sea  Fisheries  of  fur-seals,  without  regulation,  would  be  ended 
in  a  very  few  years,  and,  by  the  most  stringent  regulations 
which  could  be  enforced,  in  a  region  frequently  enveloped  in 
mist  and  fog  during  the  summer,  the  end  would  be  only  a 
question  of  time.  From  pp.  286  to  291  inclusive,  there  is  given 
an  approximate  claim  of  the  amount  of  damages  payable  by 
Great  Britain  to  the  United  States  and  their  Lessees, 
under  the  convention  of  the  i8th  April,  1892,  for  the 
renewal  of  the  Modus  Vivendi  in  Behring  Sea,  in  the  event 
of  the  Arbitrators  holding  that  the  British  sealers  had  no 
right  to  take  seals  "  within  the  said  waters." 

The  conclusion  of  the  case  of  the  United  States  is  con- 
tained on  pp.  295  to  303.  I  shall  here  give  a  statement  of 
its  contentions.  It  consists  of  a  series  of  propositions 
claimed  to  be  established,  and  a  series  of  propositions 
claimed  at  the  hands  of  the  Arbitrators.  The  propositions 
of  fact  are  briefly  these  : — First,  That  the  Alaskan  fur-seal, 
l>egotten,  born  and  reared  on  the  Pribyloff  Islands,  within 
the  territory  of  the  United  States,  is  essentially  a  land 
animal;  that  it  is  domestic  in  its  habits,  and  easily  controlled 
by  man  while  on  land;  that  it  is  an  animal  of  great  value 


252       THE   DECISION    IN   THE   BEHRING   SEA   ARBITRATION. 

to  the  United  States  and  Great  Britain ;  that  the  only 
home  of  the  Alaskan  seal  herd  is  on  the  Pribylofif  Islands ; 
that  it  resorts  to  no  other  land  ;  that  its  course  is  uniform 
to  and  from  the  islands,  and  confined  principally  to  waters 
adjacent  to  the  coast  of  the  United  States.  Second.  That, 
under  the  judicious  legislation  and  management  of  the 
United  States,  this  seal  herd  has  increased  in  numbers  and 
in  value,  but  that  the  indiscriminate  and  wasteful  killing  of 
seals  in  the  water  has  rapidly  decreased  the  numbers. 
Third.  That  pelagic  sealing  is  an  illegitimate,  improper  and 
wasteful  method  of  killing,  and  is  barbarous  and  inhuman 
in  its  immense  destruction  of  the  pregnant  and  nursing 
female;  and  that  pelagic  sealing  should  be  prohibited. 
Fourth,  That,  as  early  as  1799  and  down  to  1867,  Russia 
prohibited  the  killing  of  seals  in  any  of  the  waters  of  Behring 
Sea,  and  exercised  such  control  therein  as  was  necessary 
to  enforce  such  prohibition.  Fifth.  That  Behring  Sea  was 
not  included  in  the  phrase  "  Pacific  Ocean  "  as  used  in  the 
Treaty  of  1825,  between  Great  Britain  and  Russia;  and 
that  the  said  Treaty  recognised  the  rightfulness  of  the 
control  exercised  by  Russia  in  Behring  Sea  for  the  pro- 
tection of  seals.  Sixth.  That  all  the  rights  of  Russia  as  to 
the  protection  of  the  Alaskan  seal  herd  passed  unimpaired 
to  the  United  States  by  the  Treaty  of  1867 ;  and  that  the 
United  States  have  insisted  on  their  right  to  enforce  such 
protection.  Seventh.  That  Great  Britain  acquiesced  in  the 
exercise  of  this  right  by  Russia  in  Behring  Sea,  and  in  the 
continued  exercise  of  the  same  right  by  the  United  States 
down  to  the  year  1886.  Eighth.  That  this  right  was  never 
questioned  till  about  the  year  1885.  Ninth,  That  the  invest- 
ments and  interests  of  the  adventurers  in  pelagic  sealing  are 
speculative,  and  insignificant  when  compared  with  the  invest- 
ments and  interests  of  the  United  States  and  Great  Britain. 
If  the  foregoing  propositions  are  established,  there 
are  two   essential   questions,   as   the    United  States  case 
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alleges,  namely  (i)  must  the  United  States  submit  to  the 
destruction  of  the  Alaskan  seal  herd  by  foreigners  ?  and  (2) 
should  not  International  Regulations  be  made  ?  In  answer 
to  the  first  question,  the  United  States  of  America  alleges 
that  it  will  claim  :  First,  "  That  in  view  of  the  facts  and 
circumstances  established  by  the  evidence,  it  has  such  a 
property  in  the  Alaskan  seal  herds,  as  the  natural 
product  of  its  soil,  made  chiefly  available  by  its 
protection  and  expenditure,  highly  valuable  to  its  people, 
and  a  considerable  source  of  revenue,  as  entitles  it 
to  preserve  the  herd  from  destruction,  in  the  manner 
complained  of,  by  an  employment  of  such  reasonable 
force  as  may  be  necessary.  Second,  That,  irrespective 
of  the  distinct  right  of  property  in  the  seal  herd,  the 
United  States  Government  has,  for  itself,  and  for  its 
people,  an  interest,  an  industry  and  a  commerce  derived. 
from  the  legitimate  and  proper  use  of  the  produce  of  the 
seal  herd  on  its  territory,  which  it  is  entitled,  upon  all 
principles  applicable  to  the  case,  to  protect  against  wanton 
destruction  by  individuals  for  the  sake  of  the  small  and 
casual  profits  in  that  way  to  be  gained  ;  and  that  no  part  of 
the  high  sea  is,  or  ought  to  be,  open  to  individuals  for  the 
purpose  of  accomplishing  the  destruction  of  national 
interests  of  such  a  character  and  importance.  Third, 
That  the  United  States,  possessing  as  they  alone  possess, 
the  power  of  preserving  and  cherishing  this  valuable 
interest  are,  in  a  most  just  sense,  the  Trustee  thereof  for 
the  benefit  of  mankind,  and  should  be  permitted  to 
discharge  their  trust  without  hindrance."  In  respect  to 
the  second  question,  it  will  be  claimed,  by  the  United 
States,  alleges  the  American  case,  "  That  the  extermination 
of  this  seal  herd  can  only  be  prevented  by  the  practical 
prohibition  of  pelagic  sealing  in  all  the  waters  to  which  it 
resorts."  I  again  direct  the  reader's  attention  to  the  fact 
that  this  claim  is  much  greater  than  any  ever  made  by  Russia, 
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or  than  has  ever  been  sanctioned  by  International  Law. 
The  United  States,  then,  proceed  to  indicate  their  views  as 
to  the  <:ourse  which  the  Arbitrators  should  take,  by  asking 
for  a  declaration  of  their  rights,  and  for  damages  for  a 
violation  of  those  rights,  or  for  regulations,  under  the 
sanction  of  the  Arbitrators,  by  the  United  States  and 
Great  Britain  for  the  effectual  prohibition  and  prevention 
of  the  capture  "  anywhere,  upon  the  high  seas,  of  any  seals 
belonging  to  the  said  herd."  Surely,  the  Legal  advisers  of 
the  American  Government  might  easily  have  seen  that 
such  a  wide  and  comprehensive  demand  as  is  contained  in 
the  latter  alternative  is  beyond  the  scope  of  the  Treaty  of 
Arbitration  ?  The  Report  of  the  American  Commissioners, 
under  Article  IX.  of  the  Arbitration  Convention  of  1892 
will  be  found  at  pp.  311  to  396  inclusive,  of  the  American 
case  ;  and  the  Joint  Report  of  the  British  and  American 
Commissioners  under  the  said  Article  IX.  will  be  found  at 
pp.  307  and  310  inclusive.  The  latter  Report  clearly 
recognises  the  necessity  for  the  protection  and  preservation 
of  the  fur-seals,  and  asserts  that  the  decrease  of  fur-seals 
was  caused  by  the  excessive  destruction  of  the  seals  by 
man.  A  separate  Report  by  the  British  Commissioners 
will  be  found  in  the  Behring  Sea  Arbitration  Blue  Books 
United  States,  No.  2  (1893). 

III.  Counter-Case  of  the  British  Government. 

In  an  Introduction,  this  counter-case  refers  to  the 
unprecedented  nature  of  the  claim  of  protection  or  pro- 
perty set  up  by  the  United  States  in  the  fur-seals  frequenting 
the  islands  in  Behring  Sea,  and  remarks  on  the  absence  of 
all  argument  or  authorities  in  support  of  this  claim,  and 
states  that  the  claim  will  be  discussed  on  the  basis  of  the 
alleged  practice  of  nations.  It  also  protests  against  the 
Regulations,  discussed   in  the  second  part  of  the  United 
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States  case,  being  considered  by  the  Arbitrators  before 
the  Arbitrators  have  adjudicated  on  the  five  questions 
enumerated  in  Article  VI.  of  the  Treaty  of  1892.  The 
British  counter-case  is  divided  under  two  heads,  and  is 
sub-divided  under  19  chapters.  In  the  Introduction,  under 
Part  I.,  reference  is  made  to  the  erroneous  translations 
given  to  the  Arbitrators  by  the  United  States  Government, 
in  regard  to  certain  important  contentions  set  up  by  the 
American  Government.  Not  believing  that  the  United 
States  Government  had  anything  whatever  to  do  with  the 
falsification  of  the  original  documents,  I  shall  here  merely 
quote  the  words  used  in  the  British  counter-case,  as  giving 
the  result  which  followed  from  the  blunder  which  had  been 
committed  : — '*  When  the  spurious  parsages  are  expunged, 
and  the  erroneous  translations  corrected,  it  will  be  found 
that  no  evidence  remains  to  support  the  contentions  of  the 
United  States  that  the  Russian  Government  and  the 
Russian-American  Company  claimed  and  exercised  exclusive 
jurisdiction  as  to  trading  and  hunting  in  the  Behring  Sea, 
and  that  the  Ukase  of  182 1  was  merely  declaratory  of 
pre-existing  claims  which  had  been  enforced  therein  for 
roany  years.  The  alleged  pre-existing  claims  and  their 
enforcement,  so  far  as  they  implied  any  extraordinary 
n^aritime  jurisdiction,  are  merely  the  creations  of  the 
translator."  Chapters  I.  and  II.  of  the  counter-case — pp.  6 
to 40  inclusive — are  directed  to  a  consideration  of  the  claims 
set  up  by  Russia,  and  to  a  proof  of  the  claims  vindicated 
Against  Russia  by  Great  Britain  and  also  by  the  United 
States  of  America.  Chapter  III.  deals  with  the  question 
whether  the  body  of  water  now  known  as  Behring  Sea  is 
included  in  the  phrase  "  Pacific  Ocean,"  as  used  in  the 
Treaty  of  1825  between  Great  Britain  and  Russia,  and,  on 
the  facts  and  arguments  advanced,  it  was  submitted  that  it  is 
established: — "  {a.)  That  the  conventions  of  1824  ^tnd  1825 
declared  and  recognised  the  rights  of  Great  Britain  and 
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the  United  States  to  navigate  and  fish  in  all  parts  of  the 
non-territorial  waters  over  which  the  Ukase  purported  to 
extend  ;  (6.)  That  the  body  of  water  now  known  as  Behring 
Sea  was  included  in  the  phrase  *  Pacific  Ocean/  as  used  in 
the  Treaty  of  1825  between  Great  Britain  and  Russia;  and 
(c.)  That  the  constructions  placed  on   the  term   *  North- 
West  Coast,'  or  *  North-West  of  America,'  in  the  case  of 
the  United  States,  are  unsound." — Vide  p.  54.     Chapter  IV. 
deals  with  the  user  of  the  waters  in  question,  namely,  the 
"  Pacific  Ocean,"  including   Behring   Sea,   from    1821    to 
1827,  3.nd    concludes   in   these   words : — "  From   the  con- 
siderations  referred   to   in    this  chapter,  it   is   submitted 
that   the   conclusions    claimed   to   have   been  established 
in    the    British    case,    as    stated    at    p.    90,    are     fully 
supported  ;  and  that  the  further  evidence  which  has  been 
adduced  clearly  shews  that,  with  the  growth  of  commerce 
and  increase  of  trade  subsequently  to  the  year  1821,  vessels 
of   various    nations    other   than    Russia,    without    let     or 
hindrance,  frequented,  traded  and  fished  in  the  waters  of 
Behring  Sea;  and  that  no  attempt  was  ever  made,  during 
the   whole  period  to  restrict  the  use  of  those  waters   to 
vessels  carrying  the  Russian  flag." — Vide  p.  68.     In  Chapter 
v.,  and  in  answer  to  the  question,  what  Rights  passed  from 
Russia  to  the  United  States,  under  the  Treaty  of  Cession 
of  1867,   these   conclusions   are  submitted    as    proved  : — 
*'  That  the  contentions  of  the  United  States  are  based  upon 
two   assumptions,   both   of  which  are  entirely  erroneous. 
The  first,  that  prior  to  the  year  1867,  Russia  had,  in  fact, 
excluded  the  vessels  of  other  nations  from  Behring  Sea. 
The    second,    that   the   language   of  the   Treaty  of   1867 
describes,  and  purports  to  convey,  some  special  rights   in 
the  non-territorial  waters  of  Behring  Sea.     As  to  the  first, 
the    considerations    contained   in   the  preceding  chapters 
have  established  that,  prior  to  1867,  Russia  had  not,  at  any 
time,  excluded  from  Behring  Sea,  the  vessels  .of  foreign 
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nations.    As  to  the  second,  a  reference  to  the  language  of 
the  Treaty — which  is  set  out  at  pp.  91  to  94  of  the  British 
Case—shows  that  Russia  was  conveying  territories  which 
were  then  admitted  to  form  part  of  the  Russian  Empire, 
but  with  no  more  than  the  ordinary  territorial  rights." — 
Vidc^.  73.     In  Chapter  VI.,  on  point  5  of  Article  VI.  of  the 
Treaty  of  1892,  it  is  submitted,  at  p.  99,  *'  That  an  examina- 
^^on  of  the   colonial  and  foreign  laws  referred  to  in  the 
United  States'  case  shews  that  International  usage,  in  no 
way,    establishes,    and,    in    no    instance,    sanctions    the 
principle  asserted  by  the  United  States  '* — i.e.,  the  right  of 
property  or  protection  of  the  Alaskan  fur-seals — **  but,  on 
the  contrary,  confirms  the  following  propositions  given  at 
p.  160  of  the  British  case,  namely  : — (i)  *  The  right  of  the 
subjects  of  all  nations  to  navigate   and  fish  in  the  non- 
territorial  waters  of  the  sea,  now  known  as  Behring  Sea, 
remains  and   exists   free   and   unfettered,   and   cannot   be 
limited  or  interfered  with,  except  with  the  concurrence  of 
any  nation  affected.'      (2)  *  No  regulations  affecting  British 
subjects  can  be  established  for  the  protection  and  preserva- 
tion of  the  fur-seal  in  the  non-territorial  waters  of  Behring 
Sea  without  the  concurrence  of  Great  Britain.'    In  Chapter 
Vn.  are  considered  the  allegations  of  fact  put  forward  by 
the  United  States  in  connection  with  point  5  of  Article  VI. 
The  conclusions  submitted  by  Great  Britain  on  this  part  of 
the  case  are  (i)  *'No  grounds  exist  to  justify  the  application 
to  the  fur-seal   of  the   designation  of  land  animal,  when 
admittedly  it  derives  its  entire  sustenance  from  the  ocean, 
and  passes    there,     two-thirds,     if    not     more,     of     its 
existence.** — Vide  p.   no.      (2)  "  That    there    is   no    just 
ground  for  the  contention  that  the  seal  is  domestic  in  its 
habits."— 7iV/^  p.  117.     (3)  '*  That  the  assertion  that  the 
fiir-seals,  resorting  to  the  Commander  and  Pribyloff  Islands, 
form  two  entirely  and  rigidly  separated  *  herds  *  has  been 
shewn  to  be  erroneous.     That,  on  the  contrary,  the  facts 
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ascertained  from  a  large  body  of  testimony  establish  that 
the  fur-seals,  which  breed  upon  the  islands  on  both  sides  of 
Behring  Sea,  intermingle."  And  (5)  "  That  in  view  of  the 
facts  set  forth  in  the  present  chapter,  there  is  no  ground 
for  regarding  the  Pribyloff  Islands  as  the  sole  home  or 
habitat  of  the  fur-seals  which  generally  resort  there  for 
breeding  purposes.  That  having  regard  to  the  large 
proportion  of  the  year,  during  which  they  frequent  other 
coasts  and  other  waters,  and  the  fact  that  the  whole  of 
their  food  is  obtained  from  the  open  sea,  no  claim  to  treat 
them  as  property  or  as  a  *  natural  product  of  the  soil '  can 
be  supported  on  the  ground  that,  for  a  limited  portion  of 
the  year  they  frequent  the  shores  and  territorial  waters  of 
the  Pribyloff  Islands  for  breeding  purposes." — Vide  p.  154. 
As  a  matter  of  fact,  the  Alaskan  fur-seals  spend  the  greater 
portion  of  the  year  on  the  coast  of  British  Columbia  and  eat 
an  enormous  amount  of  fish  while  off  that  coast.  Mr.  W.  H. 
Elliott  has  calculated  that  the  fur-seals  of  the  North 
Pacific  consume  **  over  6,000,000  tons  of  fish  every  year." 
— Vide  United  States  Census  report,  p.  64.  Chapter  VIII. 
contains  a  recapitulation  of  the  argument  submitted  under 
the  preceding  7  chapters,  and  thus  ends  the  first  part  of 
the  British  counter-case.  The  conclusion  of  this  8th 
chapter  is  as  follows  :  **  That  the  five  points,  stated  in 
Article  VI.  of  the  Treaty  of  Arbitration,  must  be  decided 
in  favour  of  the  contention  of  Great  Lritain,  and  that  the 
United  States  have  wholly  failed  to  establish  any  exclusive 
right  of  protection  or  property  in  the  fur-seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea,  when 
found  outside  the  ordinary  three-mile  limit ;  that  the 
subjects  of  Great  Britain  have,  in  common  with  those  of  all 
other  Powers,  the  right  to  navigate  on,  and  fish  in,  the 
non-territorial  waters  of  Behring  Sea ;  and  that  any 
restrictions  upon  these  rights  can  only  be  imposed  with  the 
consent  and  concurrence  of  Great  Britain." — Vide  p.  158. 
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Part  II.  contains  considerations  affecting  the  question  of 

Regulations  for  the  Behring  Sea  Fisheries  in  future,  having 

nothing  whatever  to  do  with  the  question  as  to  International 

Rights  involved  in  the  arbitration,  with   which  alone  this 

Review  has  to  deal.     On  the  question  of  Regulations,  the 

British  case,  at  p.  159,  Chapter  IX.,  submits  "  that  the  object 

^f  Regulations  (assuming  any  Regulations  to  be  made)  should 

l>efor  the  preservation  of  the  fur-seal  industry  for  the  benefit, 

not  of  the  United  States  alone,  but  of  all  those  who  may  find 

it  profitable  to  pursue  this  industry  in  non -territorial  waters." 

With  gigantic  audacity,  the  whole  of  Part   II.   of   the 

United  States'  case  is  directed  to   shew  that  the  object 

of  such  Regulations  should  be  to  give  the  exclusive  right  in 

the  said  Industry  to  the  citizens  of  the    United  States, 

and  that  the  Regulations  should  be  rigorously  enforced  in 

the  Pacific  Ocean   and   in   such    places   as    the    Alaskan 

fur-seals  might  be  found,  even  outside  the  territories  of  the 

United  States  of  America.     A  more  preposterous  contention 

was  surely  never  made  by  any  civilised  nation  in  the  world. 

Why  should  Regulations  for  the  High  Seas  be  made  for  the 

exclusive  advantage   of  the    inhabitants   of   the  Pribyloff 

Islands,  and  to  the  injury  of  the  inhabitants  of  the  rest  of  the 

world  ?     While  the  American  case  quotes  Professor  Huxley 

in  favour  of  total  prohibition  of  pelagic  sealing,  it  omits 

to  quote  his  words  that  such    prohibition   is   impossible ! 

Chapter    IX.   concludes  with    a    reservation   to   refer,   if 

necessary,    to    a    Supplementary   Report  of   the    British 

Commissioners,    which    was    expected    to    be    ready    by 

January,  1893. — Vide  p.  i66. 

The  succeeding  chapters  X.  to  XIX.  were  prepared 
in  order  that  the  Arbitrators  might  be  put  in  possession 
of  the  true  facts  material  to  the  consideration  of  the 
question  of  Regulations,  and  of  the  reply  on  behalf 
of  Her  Majesty's  Government  to  the  arguments  and 
allegations  of  fact  contained   in   the  case  of  the    United 
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States  with  reference  to  pelagic  sealing  and  the  manage- 
ment of  the  islands  in  the  past.  At  p.  179,  Chapter  X., 
"  it  is  submitted  that  the  facts  above  stated  demonstrate 
that  the  commencement  of  the  decrease  of  seals  on 
the  Pribyloff  Islands  had  been  distinctly  observed  upon 
these  islands,  for  some  years,  before  pelagic  sealing 
developed  to  any  substantial  degree,  and  many  years  before 
it  could  have  had  any  practical  effect  on  the  number  of 
killable  males  on  the  islands."  After  an  elaborate  argument 
on  the  case  of  the  United  States  against  pelagic  sealing, 
and  after  noting  the  interesting  fact  that  the  fur-seals  do  not 
feed  while  at  the  breeding  fields  of  the  Pribyloff  Islands, 
Chapter  XI.  is  brought  to  a  conclusion  at  p.  220  in  the 
following  words :  *'  With  the  facts  in  evidence,  it  is  quite 
unreasonable  to  suppose  that  female  or  other  seals  seeking 
food  go  to  great  distances  in  this  quest,  while  ample 
supplies  might  be  obtained  by  them  without  this  effort." 
Then,  **  it  is  submitted,  from  the  facts  contained  in  the 
foregoing  chapter,  that  it  is  established  that  any  abnormal 
death  of  pups  on  the  islands  is  not  due  to  pelagic  sealing ; 
and  that  pelagic  sealing  is  not  an  illegitimate,  improper,  or 
wasteful  method  of  killing  seals.  That  the  contention  in 
the  United  States'  case,  that  pelagic  sealing  is  wholly 
destructive  of  the  seal  property,  is  without  foundation  ;  and 
that  it  is  a  legitimate  development  of  the  original  method  of 
taking  seals  practised  by  the  Indians  and  other  inhabitants 
of  the  coasts  of  America.  That  the  allegations  respecting 
its  injurious  effect  upon  the  seal  life  are  greatly  exaggerated, 
and  that  any  incident  connected  therewith,  proved  to  be 
harmful,  can  be  effectively  dealt  with  by  a  scheme  of 
general  regulations."  Chapters  XII.  to  XVII.  inclusive, 
deal  with  the  **  Management  of  the  Pribyloff  Islands  by 
Russia  and  the  United  States ; "  but,  being  of  no  Inter- 
national and  Legal  interest,  need  not  be  noticed  here.  I 
shall  merely  summarise  four  of  the  conclusions  therein  sub- 
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milted  to  the  consideration  of  the  Arbitrators.  They  are  : 
(i)  that  there  had  been  an  excessive  killing  of  seals  on  the 
Pribyloif  Islands  since  the  Cession  to  the  United  States  in 
1867  ;  (2)  That  the  "  driving  **  of  seals  to  slaughter  was 
cruel  and  destructive;  (3)  that  there  was  an  absence  of 
proper  control  of  Alaskan  Territory  by  the  Government 
Agents  of  the  United  States  ;  and  (4)  that  the  Government 
of  Alaska  by  the  Alaska  Commercial  Company  was  a 
gigantic  monopoly,  which  had  been  worked  in  the  promotion 
of  American  political  parties  and  their  friends.  In  1891 
Mr.  W.  Palmer,  of  the  Smithsonian  Institution  in 
Washington,  in  a  paper  read  by  him  before  the  Biological 
Society  in  Washington,  used  these  words  as  to  the 
inefficient  control  of  the  Alaskan  Territory  by  the  United 
States  :  **  For  twenty  years  the  fur-seal  has  been 
the  spoil  of  politics  and  the  victim  of  the  poacher. 
Inexperience  on  the  one  hand,  and  avarice  on  the  other, 
have  well-nigh  ruined  the  industry  in  American  waters.'* — 
Vide  p.  282.  Chapter  XVIII.  deals  with  the  "  Seal  Skin 
Industry,"  and,  inter  alia,  deals  with  the  average  sales  of 
fur-seal  skins  in  London,  and  the  capital  in  the  fur-seal 
trade,  and  in  the  Canadian  and  United  States  fur-seal 
fleets.  The  conclusion  of  this  chapter  will  be  found  at 
p.  314,  and  is  in  these  words  : — **  It  is  submitted  that  the 
facts  detailed  in  the  foregoing  chapters  establish  that,  if 
any  Regulations  affecting  pelagic  sealing  are  to  be  made 
with  a  view  to  the  protection  and  preservation  of  the  fur- 
seals  in  or  habitually  frequenting  Behring  Sea,  it  will  be 
necessary  for  their  effective  working  that,  concurrently  with 
such  Regulations,  there  should  be  enforced  proper  limita- 
tions and  restrictions  upon  the  taking  of  seals  upon  the 
Pribyloff  Islands  themselves.  That  any  Regulations  must 
be  assented  to  by  all  nations  whose  subjects  frequent,  or 
are  likely  in  the  future  to  frequent,  the  waters  of 
Behring  Sea  for  pelagic  sealing,  and  must  be  framed  so  as 
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not  unduly  to  restrict  or  interfere  with  the  justifiable 
exercise  by  all  nations,  of  sealing  at  sea,  which  is,  ip  itself, 
a  perfectly  legitimate  method  of  obtaining  the  benefit  of  a 
natural  product."  Chapter  XIX.  refers  to  certain  specified 
sums  included  in  the  British  claim  for  damages  in  conse- 
quence of  the  seizure  of  British  ships  by  cruisers  of  the 
United  States. 

I  now  propose  to  give  an  outline  of  the  counter-case  of 
the  United  States  of  America. 

IV.  Counter-Case  of  the  United  States. 

The  counter-case  of  the  United  States  consists  of  (i) 
an  Introduction;  (2)  (Part  L)  of  a  Reply  of  the  United 
States  to  the  British  case  first  presented ;  and  (3)  (Part 
II.)  of  a  Reply  by  the  United  States  to  that  portion  of 
the  case  of  Great  Britain  contained  in  the  Report  of  the 
British  Commissioners.  I  shall  give  a  series  of  extracts 
from  these  several  divisions  for  the  purpose  of  giving  the 
latest  views,  facts,  and  arguments  of  the  United  States. 

In  the  Introduction,  the  American  counter-case  states 
that  the  United  States  would  treat  the  British  case  first 
presented  and  the  report  of  the  Behring  Sea  Commission  as 
the  whole  British  case,  and  would  hold  that  no  further 
opportunity  was  afforded,  under  the  Treaty,  for  the  intro- 
duction of  matter  not  properly  in  reply  to  the  case  of  the 
United  States. 

Part  I. — Reply  of  the  United  States  to  the  British  Case  First 

Presented. 

At  p.  7,  it  is  stated  that  the  American  Government  held 
that  the  main  object  of  the  arbitration  was  **  the  protection 
and  preservation  of  the  seal  herd  which  has  its  home  on 
the  Pribyloflf  Islands,*'  and  that  the  question  of  general 
and  exclusive  jurisdiction  in  Behring  Sea  did  not  arise  until 
1887,  when  it  was  raised  by  Lord  Salisbury  in  connection 
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with  the  seizure  of  British  ships. — Vide  pp.  7  and  8.     Then, 

at  p.  14,  there  is  an  admission  that  in  consequence  of  the 

falsifications  of  Russian  documents,  "  some  evidence  which 

the  United  States  Government  had  relied  on,  to  prove  that, 

for  many  years  prior  to  the  time  of  the  Cession  of  Alaska, 

Russia  had  prohibited  the  killing  of  fur-seals  in  Behring  Sea, 

thus  turns  out  to  be  untrue."     The  case  then  enters  upon 

an  elaborate  exposition  of  the  Russian  colonial  system,  by 

the  establishment  of  the  Russian-American  Company,  in 

1799  io  the  Behring  Sea  and  on  the  north-west  coast  down 

to  the  Treaties  of  1824 — 5  5  ^.nd  asserts  that  Russia  did  not 

claim  exclusive   territorial  jurisdiction,  but   control   over 

Behring  Sea  to   preserve  the  rights  and  interests  of  the 

Russian  citizens  on   land. — Vide  pp.    15  to  21.      It  also 

asserts  that  this  system  was  continued  by  Russia  down  to 

the  Cession  of  Alaska  to  the  United  States  in  1867,  and  at 

pp.  20  and  21,  submits  :  "  First.    Soon  after  the  discovery  by 

Russia  of  the  Alaskan  regions,  and  at  a  very  early  period 

in  her    occupancy    thereof,    she    established    a     fur-seal 

industry  on  the  Pribyloff  Islands,  and   annually  killed   a 

portion  of  the  herd  frequenting  these  islands  for  her  own 

profit,  and  for  the  purposes  of  commerce  with  the  world  ; 

that    she     carried     on,    cherished,    and    protected     this 

industry  by  all  necessary  means,  whether  on  land  or  at  sea, 

throughout  the  whole  period  of  her  occupancy  and  down  to 

the  Cession  to  the  United  States  in  1867 ;  and  that  the 

acquisition  of  it  was  one  of  the  principal  motives  which 

animated  the  United   States   in   making  the   purchase  of 

Alaska.    Second.  That,  by  no  act,  consent  or  acquisition  of 

Russia  was  the  right  renounced  to  carry  on  this  industry 

without  interference  from  other  nations,  much  less  was  a 

right  in  other  nations  to  destroy  it  in  any  manner  admitted 

or  recognised;   and   that   no   open    or    known   persistent 

attempt  had  ever  been  made  to  interfere  with  it  down  to 

the   time    of    the    Cession    of    Alaska    to    the    United 

19 
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States.  Third.  That  the  claim  now  made  by  the  United 
States  Government  of  a  right  to  protect  and  defend  the 
property  and  interest  thus  acquired,  and  which  it  has  ever 
since  sedulously  maintained,  while  in  no  sense  dependent 
upon  any  right  previously  asserted  by  Russia  in  the 
premises,  is,  nevertheless,  in  strict  accordance  with,  and  in 
continuation  of  the  industry  thus  established,  and  the  rights 
asserted  and  maintained  by  Russia  in  connection  therewith. 
At  p.  32  there  is  a  re-assertion  of  a  **  right  of  protection  or 
of  property  in  the  fur-seals  of  the  Pribyloflf  Islands  when 
found  in  extra-territorial  waters,  and  a  denial  of  the  British 
statement  that  this  right  was  new."  The  case  then  quotes 
a  despatch,  written  by  Mr.  Phelps,  when  United  States 
Minister  at  London,  to  Mr.  Bayard,  Secretary  of  State,  on 
the  28th  September,  1888.  As  this  is  a  very  important  part 
of  the  American  contention,  I  shall  quote  Mr.  Phelps's  own 
words.  He  wrote  thus  :  **  Here  is  a  valuable  fishery,  and  a 
large,  and  if  properly  managed,  permanent  industry,  the 
property  of  the  nation  on  whose  shores  it  is  carried  on. 
It  is  proposed  by  the  colony  of  a  foreign  nation,  in  defiance 
of  the  joint  remonstrance  of  all  the  countries  interested,  to 
destroy  this  business  by  the  indiscriminate  slaughter  and 
extermination  of  the  animals  in  question  in  the  open 
neighbouring  sea,  during  the  period  of  gestation,  when 
the  common  dictates  of  humanity  ought  to  protect 
them,  were  there  no  interests  at  all  involved.  And 
it  is  suggested  that  we  are  prevented  from  protecting 
ourselves  against  such  depredations,  because  the  sea,  at  a 

certain   distance   from   the   coast,    is  free If 

precedents  are  wanting  for  a  defence  so  necessary  and  so 
proper,  it  is  because  precedents  for  such  a  course  of 
conduct  are  likewise  unknown.  The  best  International  Law 
has  arisen  from  precedents  that  have  been  established  when 
the  just  occasion  for  them  arose,  undeterred  by  the 
discussion     of    abstract     and     inadequate     rules." — Vide 
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pp.  34  and  35.  On  behalf  of  the  Government  of  the  United 
States,  these  views  were  adopted  by  Mr.  Blaine,  who 
reiterated  the  contention  of  the  United  States  to  be  that 
they  based  their  rights  on  the  ownership  of  the  Pribyloflf 
Islands  and  the  habits  of  the  seals. 

Part  IL— Reply  of  the  United  States  to  that  portion  of  the  Case 
of  Great  Britain  contained  in  the  Report  of  the  British 
Cmmissioners. 

The  American    counter-case    states    that    the     British 

Commissioners,   at   several   places   in   their   Report  {Vide 

sects.  659  and  676),  admit  that  the  Regulations  in  force  and 

*he  methods  employed  in  taking  seals   on   the   Pribyloflf 

Islands  are  the  best  that  could  have  been  adopted,  and  had 

l>een  based  on  the  Russian  experience  of  nearly  lOO  years. — 

Fi<fep.  75,     It  then  proceeds  to  elaborate  this  statement, 

and  to  enlarge  on  the  evils  of  pelagic  sealing  in  Behring 

Sea  and  the   North   Pacific  Ocean. — Vide    pp.  75  to  99 

inclusive.     At  p.  102,  the  counter-case  denies  that  the  bull 

seals  remove  from  the  Pribyloflf  Islands  for  winter,  and 

asserts  that  the  bull  seals  remain  at  those  Islands ;  and  at 

p.  no,  further  denies  **  that  the  Alaskan  seals  have  any 

other  home  than  the  Pribyloflf  Islands."     From  pp.  112  to 

120,  there  is   a  consideration  of  the  fraudulent  practices 

alleged,  in  the  British  case,  against  oflficials  of  the  United 

States,  and  an  assertion  that  such  practices  are  both  false 

and  irrelevant. 

At  pp.  121  to  128,  there  is  a  discussion  of  the  Regulations 
proposed  in  the  Report  of  the  British  Commissioners  and  a 
condemnation  of  them  as  unfair  or  inadmissible.  In  regard 
to  the  British  claim  for  damages,  the  counter-case  admits 
that  certain  of  the  ships  mentioned  were  seized,  warned,  or 
prohibited  from  fishing  beyond  a  marine  league  of  United 
States*  land,  and  asserts  that  certain  of  those  ships  were 
^wned,  or  partly  owned,  by  United  States*  citizens,  and 

ig — 2 
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that  American  ships  and  American  citizens  are  subject  to 
the  laws  of  the  United  States.     It  also  asserts  that  "  such 
seizures  were  made  upon  the  waters  included  in  the  Treaty 
of  Cession  of  March  30th,  1867,  between  Russia  and  the 
United  States." — Vide  p.  129.     Then,  at  p.  130,  it  gives  the 
reasons  for  the  seizures.     They  are  in  these  words  :  "  The 
United  States  charge  that  each  and  all  of  the  vessels  when 
so  seized  were  engaged  in  the  hunting  of  fur-seals  in  the 
waters  of  Behring  Sea  in  violation  of  the  Statutes  of  the 
United  States,  and  that  such  seizures  were  made  in  accord- 
ance with  the  laws  of  the  United  States,  enacted  for  the 
protection  of  their  property  interest  in  the  fur-seals  which 
frequent  Behring  Sea,  and  breed  only  upon  the  Pribyloff 
Islands,   which   islands   are   part   of  the  territory  of  the 
United  States ;  and  that  the  acts  of  the  crews  and  owners 
of  these  vessels  in  hunting  and  catching  seals  were  such  as, 
if  permitted,  would  exterminate  the  Alaskan  seal  herd,  and 
thereby  destroy  an   article   of  commerce  valuable   to   all 
civilized   nations."     It   then   quotes   the   decision   of    the 
Geneva  Tribunal   of  1872,  deciding  that   no   prospective 
earnings  could  be  allowed  as  damages. — Vide  p.  133.     It 
also  asserts  that  the  British  claim  for  damages  was  both 
excessive   and  untenable.     The  counter-case  is  concluded 
at  p.  135  by  a  re-assertion  of  the  positions  taken  up  in  the 
United   States  printed  case  "and  all  of  the  propositions 
and  conclusions  contained  therein,"  and  that  the  United 
States  are  "  prepared  to  maintain  the  same  by  argument 
before  the  Tribunal  of  Arbitration." 

V. — The  Arguments  of  both  Parties. 

The  cases  of  both  of  the  High  Contracting  Parties  in 
the  Arbitration  are  concluded  by  Arguments,  which  are 
brief  recapitulations  of  the  contentions  of  each  party,  and 
have  been  sufficiently  stated  in  the  preceding  pages  of  this 
Article.     A  few  words  from  the  printed  Arguments  of  each 
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party  will  here  suffice.     Thus,  on  the  one  hand,  the  British 
Argument  insists  (i)  on  the  law  of  the   United  States  and 
Great  Britain  as  to  property  in  animals  ftra  naiura  being 
identical ;  (2)  that  the  principle  of  property  and  possession 
of  wild  animals  is  applicable  to  seals ;   and   (3)  that  the 
United  States  have  no  claim  to  protect  seals  on  the  High 
Seas.    At  the  end  of  the  British  Argument  there  are  remarks 
on  the  United  States'  counter-case,  and  on  the  character  of 
their  evidence ;  but  they  do  not  require  to  be  here  given  in 
detail,  or  even  in  the  most  abbreviated  form.     The  reader 
will  find  them  at  pp.  77  to  157  of  the  British  Argument. 
On  the  other  hand,  the  United  States  Argument  insists  (i) 
that  the  determination  should  be  on  principles  of  right,  or 
**  a  moral  rule  dictated  by  the  moral  sense,"  or  dictated  by 
that  general  standard  of  justice  upon  which  civilized  nations 
are  agreed,  and  that  is  "  International  Law ;  "  (2)  that  the 
chief  question   before   the   Arbitrators   was   the   right    of 
Russia  to  exercise  her  national  power  over  her  property  in 
her  seals   in   the   High   Seas ;    (3)   that   the   question    of 
exclusive  jurisdiction — or  principle   of   mare    clausum — in 
Behring  Sea  was  never  the  primary  question  between  the 
High  Contracting  Parties  ;  (4)  that  the  freedom  of  the  seas 
had  never  been  deemed  by  civilized  nations  as  a  licence  for 
illegal  or  immoral  conduct,  or  as  in  any  manner  inconsistent 
with  the  general  and  necessary  right  of  self-defence  above 
mentioned,  which  permits  a  nation  to  protect  its  property 
and  local  interests  against  invasion  by  wrong  doers  where- 
ever,  upon  the  sea,  the  "  malefactors  may  be  found  ;  "  (5) 
that  the  United  States  have   *'  a  property  interest  in  the 
Alaskan  seals,"  not  only  while  on  breeding  islands,  but  on 
the  High  Seas,  or  a  property  interest  in  the   seal  industry 
long  established,  and  prosecuted  on  the  Pribyloff  Islands  to 
maintain  and  appropriate  the  herd  and  its  whole  increase 
against  capture  on  the  High  Seas,  and  entitled  to  inter- 
national recognition  of  a  right  to  make  regulations  to  afford 
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such  protection ;  (6)  that  property,  in  an  individual  or  a 
nation,  is  not  absolute,  but  coupled  with  a  trust  for  the 
benefit  of  mankind,  and  gives  its  possessor  "  only  the 
usufruct  or  increase ; "  (7)  "  that  the  origin,  foundation, 
extent,  form  and  limitations  of  the  institution  of  property 
will  furnish,  in  addition  to  the  doctrines  of  Municipal  Law, 
decisive  tests  for  the  determination  of  the  principal 
question,  whether  the  United  States  have  property  in  the 
seal  herds  of  Alaska  ;  "  (8)  that  the  property  interest  of  the 
United  States  in  Alaskan  seals  is  limited  to  the  power  to 
prevent  their  destruction  ;  (9)  that  this  right  of  property  in 
the  Alaskan  seals  involves  a  right  to  protect  them  wherever 
they  go ;  (10)  that  the  United  States*  right  of  property  in 
Alaskan  seals  can  be  defended  on  the  principles  of 
Municipal  as  well  as  International  Law;  (11)  that  to 
preserve  the  Alaskan  seals  from  destruction  ''pelagic 
sealing  must  be  prohibited;"  (12)  that  concurrent  legislation 
for  the  region  of  the  Alaskan  Seal  Fisheries  should  be 
adopted  and  enforced ;  and  (13)  that  damages  are  due  by 
Great  Britain  to  the  United  States. 

VL  Proceedings  before  the  Arbitrators. 

The  Arbitration  Tribunal,  assisted  by  Counsel,  assembled 
in  the  Foreign  Office  at  Paris,  on  the  23rd  of  March,  1893, 
and  adjourned  till  the  4th  of  April.  The  Arbitrators 
held  their  first  meeting  on  the  20th  of  February,  1893, 
and  had  adjourned  till  the  20th  of  March.  The  Arbi- 
trators were  Lord  Hannen,  and  Sir  John  Thompson, 
Prime  Minister  of  Canada,  for  Great  Britain ;  Judge 
Harlan,  of  the  Supreme  Court  of  the  United  States,  and 
Senator  Morgan,  for  the  United  States ;  the  Marquis 
Visconti  Venosta  for  Italy ;  Baron  de  Courcel  for  France  ; 
and  Herr  Gram,  formerly  Prime  Minister  of  Norway,  for 
Sweden  and  Norway.  The  Governments  of  the  United 
States  and  of  Great   Britain   were    also    represented    by 
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Mr.  Foster,  out-going  Secretary  of  State ;  and  Mr.  Tupper, 
son  of  Sir  Charles  Tupper,  the  Agent-General  for  Canada  in 
London,    The  Counsel  for  Great  Britain  were  Sir  Charles 
Russell,  Attorney-General  of  England,  Sir  Richard  Webster, 
Ex-Attorney-General,  and  Mr.  Box,  of  the  English  Bar.    The 
Counsel  for  the  United  States  were  Hon.  E.  J.  Phelps,  Ex- 
Minister  to  the  Court  of  St.    James's,  and   Mr.  Jas.  C. 
Carter,  with  Mr.  H.  W.  Blackett  and  Mr.  F.  R.  Coudert  of 
the  American    Bar.     Baron    de    Courcel   was   chosen   as 
President.     After  a  brief  meeting,  at  which  it  was  decided 
that  the  sittings  should  be  open  to  the  Press,  the  meeting 
^as  adjourned    to    enable    the  Arbitrators   and   Counsel 
to  go  to   the    Elys6e,    where    they    were    expected    by 
President   Carnot.     At    the    Elys6e    Lord    Dufferin,    the 
British  Ambassador  in  France,  presented  the  British  and 
Canadian    members    of    the    Tribunal,   and   the   Counsel 
and  Secretaries,  while  the   United  States  Minister  intro- 
duced the  United  States  members  of  the  Tribunal,  and  also 
the  Counsel  and  Secretaries.     After  conversing  with  those 
^ho  could  speak  French,  the  President  invited  the  party  to 
^"nch,  which  consisted  of  refreshments  at  an  elegantly  laid- 
°"t  buffet.     The  Arbitrators  returned  to  the  Foreign  Office, 
^d  decided  that  the  oral  pleadings  should  be  in  English  ; 
^nd  that  the   next   meeting   should    take    place    on    the 
4th  April ;  and  that  the  Tribunal,  from  that  date,  should 
sit  on  every  Tuesday,  Wednesday,  Thursday,  and  Friday 
until  its  task  was  accomplished.     During  the  4th  and  5th, 
6th  and  7th  of  April,  Mr.  Phelps  and  Mr.  Carter  delivered 
long  speeches  against  the  reception    of  a  Supplementary 
Report  of  the  British  Commissioners,  and  contended  that 
the  Report  should  be  rejected  on  the  ground  that  it  was 
Dot  deposited   within   the   stipulated   time.      Sir  Charles 
Russell  and  Sir  Richard  Webster  replied  that  this  Report 
had  nothing  to  do  with  the  great  International  questions 
which  the  Tribunal  had  to  settle,  and  that  it  merely  referred 
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to  the  establishment  of  Regulations  after  the  questions  of 
International  Law  should  have  been  decided.  The  United 
States  Counsel  strongly  urged  that,  in  the  view  of  their 
Government,  the  Regulations  were  the  chief  matter,  and 
the  questions  of  law  secondary  and  subordinate.  The 
Tribunal  was  adjourned  till  the  nth  April,  when  a  private 
meeting  was  held.  On  the  following  day,  the  Tribunal 
met ;  and,  at  the  opening  of  the  proceedings.  Baron  de 
Courcel,  who  presided,  read  two  decisions  at  which  the 
Tribunal  had  arrived.  The  first  held  that  the  Supple- 
mentary Report  of  the  British  Commissioners  could  not 
be  received,  or,  at  least,  not  then.  The  second  was  to  the 
effect  that  the  Tribunal  postponed  the  consideration 
of  the  motion  presented  on  the  4th  April  by  the 
Agent  of  the  United  States  to  strike  out  certain 
passages  of  the  counter-case  of  the  British  Govern- 
ment. After  reading  these  decisions  in  French  and 
English,  Baron  de  Courcel  declared  that  the  discussion 
should  be  directed  to  the  essential  questions  which 
formed  the  object  of  the  Treaty  of  Arbitration,  and 
he  asked  the  legal  representatives  of  the  parties  to  separate 
as  far  as  possible,  in  their  pleadings,  the  question  of  the 
right  of  jurisdiction  from  the  question  of  Regulations. 

Sir  Charles  Russell  having  yielded  to  the  Americans  the 
right  of  first  addressing  the  Tribunal,  Mr.  Carter  thereupon 
commenced  his  speech  on  the  12th,  and  afterwards  continued 
it  on  the  13th,  14th,  i8th,  19th,  20th,  21st  April,  and  on  the 
2nd  May.  At  the  conclusion  of  Mr.  Carter's  speech,  Baron  de 
Courcel  addressed  Mr.  Carter  in  these  words  :  "  Mr.  Carter, 
now  that  you  have  brought  your  exhaustive  and  important 
address  to  a  close,  and  without  expressing  any  opinion  on 
the  question  at  issue,  I  feel  it  a  duty  to  acknowledge  the 
elevated  sentiments  to  which  you  have  given  expression 
before  this  Court,  and  to  the  great  questions  of  principle 
involved  in  the  subject  you  have  treated.     You  have  spoken 
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in  language  really  worthy  of  this  High  Court  of  Inter- 
national Peace.  You  have  spoken  on  behalf  of  humanity." 
Mr.  Coudert  began  his  argument  for  the  United  States  on 
the  3rd  May,  and  continued  it  on  the  4th,  5th,  and  9th. 

On  the  2ist  of  April,  Lord  Halsbury,  Ex-Lord  Chancellor 
of  Great  Britain,  was  present  at  the  Tribunal  for  a  short 
time,  and  was  accommodated  with  a  seat  on  the  Bench. 
On  the  4th  of  April,  the  Lord  Chief  Justice  of  England, 
Lord  Coleridge,  and  Lord  Justice  Bowen  were  present,  and 
were  similarly  honoured.  On  other  days,  Lord  Shand  and 
others  were  present  at  the  Tribunal,  and  were  similarly 
honoured. 

On  the  31st  of  May,  Sir  Charles  Russell  informed  the 
Tribunal  that  Great  Britain  did  not  ask  for  damages  under 
Article  5  of  the  Modus  Vivendi  of  the  i8th  of  April,  1892  ; 
and  Mr.  Phelps  made  a  similar  declaration  on  behalf  of  his 
Government.  On  the  6th  of  June,  the  President  said  that 
the  Arbitrators  had  not  been  asked,  and  that  they  would 
not  define  Territorial  waters. 

On  the  loth,  nth,  12th,  i6th,  17th,  23rd,  24th,  25th, 
26th,  30th,  and  31st  of  May,  the  Attorney-General  of 
England  argued  on  behalf  of  the  British  Government. 
At  the  conclusion  of  his  address  Baron  de  Courcel,  the 
President,  congratulated  the  Attorney-General  in  these 
words : — "  You  have  reaped  so  much  applause  in  the  course 
of  your  profession  as  a  lawyer  and  a  far-famed  speaker, 
that  what  I  might  add  would  be  to  little  purpose.  I  will 
merely  say  that  the  vigour  and  incisiveness  of  your 
argument  have  been  fully  appreciated.  We  feel  that  Great 
Britain  has  done  an  honour  to  this  Tribunal  in  choosing 
for  her  Counsel  in  this  memorable  case  one  of  her  ablest 
and  most  powerful  legal  debaters."  On  the  31st  of  May, 
1st,  2nd,  6th,  and  7th  of  June,  Sir  Richard  Webster  spoke 
on  behalf  of  the  British  Government.  Mr.  Christopher 
Robinson,  Q.C.,  followed  on  the  same  side  on  the  7th,  8th, 
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and  2oth  of  June.  On  the  8th  of  June,  Mr.  John  Foster, 
Agent  of  the  United  States,  read  a  draft  of  the  Regulations 
proposed  by  his  Government  for  the  protection  of  seals  in 
the  Northern  Pacific  and  Behring  Sea.  Thereafter  the 
Attorney-General  entered  upon  a  discussion  of  those 
Regulations  on  the  8th  and  gth,  and  13th  of  June.  On  the 
13th  of  June,  he  read  counter  proposals  by  Great  Britain 
for  regulating  the  pelagic  seal  fishing  in  Behring  Sea  ;  and 
he  announced  that  Russia  had  consented  to  pay  an 
indemnity  for  the  vessels  seized  by  her  beyond  the  three- 
mile  territorial  limits.  Sir  Richard  Webster  followed  him 
on  the  13th,  14th,  15th,  and  20th  of  June.  On  the  last- 
mentioned  day  Mr.  Charles  Tupper  read  a  note  to  the 
Tribunal  specifying  the  points  on  which  the  British  and 
United  States  Government  had  just  then  come  to  an 
agreement,  and  on  which  consequently  the  Tribunal  would 
not  have  to  express  any  opinion.  On  the  22nd  of  June  and 
the  8th  of  July,  Mr.  E.  J.  Phelps,  on  behalf  of  the 
United  States,  addressed  the  Tribunal.  When  he  had  con- 
cluded his  Address,  the  President  expressed  his  admiration 
of  the  splendid  manner  in  which  Counsel  had  pleaded  the 
cause  of  the  United  States.  He,  then,  declared  the  debates 
closed.  Sir  Charles  Russell  expressed  his  high  sense  of 
the  courtesy  extended  to  Counsel,  and  Mr.  Phelps  also 
acknowledged  the  hospitality  shewn  to  them  by  the  French 
Government.     The  Tribunal  had  held  53  sittings. 

Alexander  Robertson. 
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II.-THE  FINANCIAL  CAUSES  OF  THE  FRENCH 
REVOLUTION  AND  THEIR  PRESENT  BEARING 
UPON  INDIA. 

"DARON  FERDINAND  DE  ROTHSCHILD'S  two 
Articles,  published  under  the  heading  of  The  Financial 
Causes  of  the  French  Revolution^  contain  passages  which  so 
aptly  represent  the  present  state  of  things  in  India,  that 
they  deserve  the  attention  of  all  who  are  concerned  in  the 
safety  and  welfare  of  our  great  dependency.  The  similarity 
in  the  causes  of  Financial  disorganisation  and  popular 
discontent  in  the  two  countries  will  perhaps  best  appear 
from  extracts  of  the  Articles  being  placed  in  juxtaposition 
with  statements  on  the  same  subjects  relating  to  India. 

The  distinguished  writer  in  the  Nineteenth  Century  for 
March,  in  referring  to  "  the  many  causes  which  tended  to 
"  keep  the  Royal  Treasury  in  a  condition  of  chronic  distress," 
says:— 

"Incessant  and,  as  a  rule,  useless  and  disastrous  wars,  the 
"  erection  of  costly  palaces,  and  a  disregard  for  the  most  elementary 
"principles  of  economy,  constituted  a  perpetual  drain  on  the 
"resources  of  the  country  J' 

The  disastrous  Afghan  wars  of  1838  and  1878,  the 
numerous  trans-frontier  expeditions  undertaken  since  1876, 
the  construction  of  railways  and  roads  for  introducing 
troops  into  Afghanistan,  and  the  sums  of  money  paid  to  its 
rulers  and  tribesmen  for  lessening  their  opposition  to  our 
advance,  have  drained  the  Indian  Treasury  of  considerably 
more  than  a  hundred  millions  sterling.  The  construction 
of  faulty  irrigation  works  which  failed  to  earn  the  interest 
on  their  cost ;  the  purchase  of  Army  and  Railway  stores  on 
systems  opposed    to  the    most  elementary  principles  of 
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Economy ;  the  erection  of  palaces  and  public  offices  in 
remote  mountain  regions,  to  enable  Governors  annually  to 
retire  from  the  seats  of.  Government  and  the  centres  of 
population — expenditure  under  these  several  heads  have 
imposed  excessive  burdens  on  the  resources  of  the  country, 
and  contributed  to  keep  the  Indian  Treasury  in  a  condition 
of  chronic  distress. 

"  The  sense  of  wrong  rankled  in  the  hearts  of  the  people^  the 
"  cleavage  between  them  and  the  governing  classes  became  wider 
^^  and  deeper;  but  as  tradition  and  custom  still  made  them 
"  inclined  to  believe  that  their  hard  lot  was  part  of  the  proper 
"  order  of  nature,  they  bore  their  yoke  sullenly  but  with  more 
^^  patience  than  might  have  been  expected.^* 

Those  who  have  resided  in  Indian  cities,  or  among  rural 
populations  in  India,  will  be  struck  with  the  analogy  of 
feeling  entertained  by  the  two  peoples,  as  described  in  this 
extract ;  while  outsiders  may  come  to  the  same  conclusion 
from  a  perusal  of  the  native  and  Anglo-Indian  press  in  every 
Province  of  the  Empire.  The  cleavage  between  the  people 
and  the  governing  race  is  becoming  wider  and  deeper  under 
the  unsympathetic  system  inaugurated  in  1858-61,  which 
the  natives  have  nick-named  Naksha-ki-raj,  or  "  rule  by 
reports,"  with  the  intention  of  showing  up  the  absurdity  of 
ruling  a  vast  Empire  from  a  distant  land,  through  reports 
of  Indian  officials,  manifestly  written  under  injunctions  as 
to  their  tenor  and  tendency. 

Tradition  and  custom  have  induced  the  millions  in  India 
to  bear  their  yoke  with  more  patience  than  might  have 
been  expected ;  but  increased  facilities  of  communication 
and  the  spread  of  knowledge  through  the  press  have 
awakened  a  sense  of  wrong  in  the  hearts  of  the  people, 
which  is  fast  altering  their  attitude  towards  their  rulers. 

"  The  rulers  of  France  did  not  seem  to  understand  thai  there  is 
"  a  limit  to  the  extent  of  taxation  even  in  the  richest  country^  and 
"  that  there  must  be  a  certain  element  of  justice  in  its  incidence^ 


AND   THEIR   PRESENT   BEARING    UPON    INDIA.  275 

"  even  under  the  most  autocratic  rtders,  if  ultimate  bankruptcy 
"and ruin  are  to  be  avoided,*' 

Taxation  in  India  has  been  pushed  to  the  limit  where 
enhanced  assessments  discourage  industry  and  cease  to 
produce  additional  revenue ;  at  the  same  time  the 
depreciation  of  silver  and  the  ever-increasing  expenditure 
of  the  Government  are  being  officially  urged  as  reasons 
justifying  increased  taxation.  The  incidence  of  the  taxes 
is  glaringly  unequal,  the  Income  Tax  falling  lightly  on  the 
rich  and  being  oppressively  felt  by  the  industrial  classes  ; 
while  the  Salt  Tax,  which  is  inappreciable  in  the  expenditure 
of  the  wealthy,  stints  the  poor  of  an  article  essential  to 
health,  and  produces  intense  suffering  among  the  rural 
population  and  the  working  classes  in  general. 

"  It  is  true  that  her  bad  financial  condition  did  not  greatly 
"injure  the  credit  of  France^  and  her  pecuniary  needs  were 
"supplied  by  loans.  But  however  freely  one  can  borrow^  the 
"  time  must  come  when  the  debt  has  to  be  repaid  ;  and  the  bridge 
*'by  which  difficulties  are  temporarily  surmounted,  becomes  so 
"  over-weighted  by  its  constantly  increasing  burdens^  that  it  must 
"some  day  collapse  into  chaos  beneath,'' 

The  credit  of  the  Government  of  India  is  now  almost  as 
good  as  that  of  the  United  Kingdom,  although  the  liability 
of  that  Government  towards  its  creditors  is  strictly  limited, 
by  Act  io6  of  1858,  to  the  revenues  of  India.  This 
limitation,  however,  seems  unheeded  under  an  impression 
that  the  British  Government  would,  in  case  of  necessity, 
assist  the  Indian  Exchequer  in  fulfilling  its  obligations. 
On  whatever  ground  that  impression  may  rest,  it  should  be 
remembered  that  the  British  constituencies  are  largely 
composed  of  working  men,  and  poor  men,  and  that  their 
consent  to  bear  additional  taxation  must  be  obtained  before 
the  British  Government  can  be  in  a  position  to  grant  relief 
to  the  creditors  of  India.  Meanwhile,  the  Indian  debt  is 
steadily  increasing,  while  the  revenue  is  on  the  decline. 
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•*  The  evil  was  aggravated  by  the  exactions  of  a  horde  of  greedy 
**  members  of  a  tyrannical  Executive.  As  late  as  1779  the  Abbe 
"  Very,  one  of  the  reporters  of  the  Committee  of  Taxation,  wrote 
"  that  the  Collectors  of  the  taille  had  no  other  rule  to  go  upon  for 
**  its  assessment  than  their  own  personal  opinion  as  to  the  relative 
**  resources  of  each  taxpayer.  The  Collectors  formed  their 
**  estimates  arbitrarily,  and  any  protest  on  the  part  of  the  taxed, 
^^  gave  rise  to  inquisitorial  investigations  which  were  often 
"  aggravated  by  private  spite  and  jealousy.'* 

The  Land  Tax,  over  the  greater  part  of  India,  is 
periodically  revised,  and  the  Revenue  Surveyors  charged 
with  the  work,  as  well  as  the  Collectors  of  the  tax,  are 
unrestrained  in  their  operations,  the  Law  Courts  being 
debarred  from  taking  cognizance  of  Revenue  matters  and 
the  conduct  of  Revenue  ofi&cers.  The  Collectors,  moreover, 
being  vested  with  Judicial  and  extensive  summary  powers, 
are  enabled  to  act  arbitrarily  in  their  Executive  capacity. 
The  assessments,  which  were  made  under  such  conditions 
in  the  Bombay  Presidency  in  1869-73,  were  so  oppressive 
(the  enhancement  often  exceeding  a  hundred  per  cent.)  that 
serious  riots  ensued,  requiring  military  force  for  their 
suppression,  and  thousands  of  cultivators,  stripped  of  their 
moveable  property,  were  evicted  from  their  fields  and 
homesteads,  and  perished  of  want  when  the  combined 
effects  of  impoverishment,  contracted  cultivation,  and 
drought  produced  the  appalling  famine  of  1876-79,  the 
incidents  of  which  will  long  be  remembered  with  horror. 
The  calamity  and  its  causes  were  greater  still  in  the 
Presidency  of  Madras. 

The  presence  of  the  Land  Tax  Assessor,  or  the  Collector 
in  an  Indian  district,  is  invariably  marked  by  the  extortions 
of  their  numerous  underlings  who  (to  use  Sir  Auckland 
Colvin's  graphic  expression)  **  are  scattered  broadcast  over 
the  vexed  villages  ** ;  and  the  same  distinguished  Revenue 
officer's  well-known  Memorandum  of  1872  testifies  to  the 
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pressure  that  is  put  by  the  Government  on  the  assessing 
officers,  "  to  shew  cause  why  their  calculations  should  not 
lead  to  a  larger  rental,"  or  basis  for  the  Revenue  demand. 

"  The  most  harassing  and  arbitrary  tax  of  all  was  the  Gabelle, 
"and  it  may  well  appear  inconceivable  that,  in  a  populous  and 
**  civilised  country,  such  an  impost  could  be  maintained  at  all. 
"  .  .  .  .  Carts  and  carriages  were  stopped  on  the  highway 
"and  searched  by  the  tax-collectors  :  no  private  house  was  safe  from 
"  a  visit  from  them  night  or  day,  and  on  the  slightest  suspicion  they 
"  used  the  power  of  arrest  that  was  vested  in  them.  It  has  been 
"stated  that,  during  the  first  few  years  of  the  reign  of  Louis  XV L, 
"  these  arrests  averaged  3,700  per  annum  ;  that  upwards  of  4,000 
"adults  and  6,500  children  were  apprehended  for  smuggling 
"salt ;  and  that  300  were  condemned  to  the  galleys'* 

This  description  of  the  Gabelle  applies  almost  word  for 
word  to  the  salt  duty  in  India,  where  the  evil  is  intensified 
by  the  poverty  of  the  people,  and  their  inability,  through 
difference  of  language  and  race,  to  make  their  suffering 
known  to  their  rulers.  The  excessive  duty  induces 
smuggling  and  crime  on  an  extensive  scale ;  while  the  poor 
along  the  sea  coast  are  cruelly  persecuted  for  using  salt- 
earth  scraped  on  the  seaside,  instead  of  duty-paid  salt, 
which  they  cannot  afford  to  buy. 

The  conveyance  of  salt  furnishes  constant  opportunities 
for  extortion,  customs-posts  being  established  along  high- 
ways and  navigable  rivers,  where  carts  and  boats  may  be 
indefinitely  detained  on  pretence  of  their  contents  and 
passes  requiring  strict  verification. 

The  great  rivers  and  the  sea  in  India  abound  with  good 
fish,  whence  a  plentiful  and  cheap  article  of  food  might  be 
obtained  throughout  the  Empire,  were  it  not  that  the  inquisi- 
torial and  vexatious  practices  which  are  adopted  for  the  pro- 
tection of  the  Revenue,  seriously  interfere  with  the  salting 
trade  and  the  conveyance  of  salted  goods.  The  following 
observations    recorded    by  the  eminent  Economist,   Jean 
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Baptiste  Say,  touching  the  Gabelle^  are  equally  applicable  to 
the  salt  duty  in  India : — "  Thus  taxation  greatly  reduced  the 
enjoyment  which  salt  is  capable  of  affording,  to  say  nothing 
of  the  mischief  resulting  from  it — the  injury  to  tillage,  to 
the  feeding  of  cattle  and  the  preparation  of  salted  goods,  the 
popular  animosity  against  the  collectors  of  the  tax,  the 
consequent  increase  of  crime  and  conviction,  and  the  con- 
signment to  the  galleys  of  numerous  individuals  whose 
industry  and  courage  might  have  been  made  available  for 
the  increase  of  national  prosperity." 

Continuing  our  extracts  from  Baron  Ferdinand  de 
Rothschild's  Article  we  come  to  the  subject  of  forced  labour. 

"  Though  not  directly  a  tax,  the  Corvee  came  within  the  spirit 
"  and  had  the  result  of  taxation y  and  oppressed  the  lower  classes 
"  as  much  as  the  Gabelle  itself.  The  rural  population  had  to 
"  keep  the  main  roads  in  repair  without  being  remunerated  for 
"  their  labour.  They  were  forced  from  their  fields  at  the  time 
"  they  could  least  be  spared,  occasionally  having  to  travel  twelve 
"  days  to  reach  their  allotted  work.** 

Forced  labour,  though  not  legalised,  is  connived  at  and 
tacitly  sanctioned  by  the  Government  throughout  British 
India.  The  movenient  of  troops  and  the  tours  of  officials 
constantly  lead  to  impressment,  and  result  in  much  suffering 
and  injustice.  A  few  examples  may  suffice  to  illustrate  the 
practice.  A  report  of  the  Settlement  Officer  at  Hoshiarpur 
in  the  Punjab,  in  1876,  contains  the  following  statements : — 
"  The  movement  of  troops  takes  place  at  the  time  of  the 
spring  and  autumn  harvests,  and  even  when  the  zemindars 
[landowners]  escape  impressment,  the  numbers  of  Kamins 
[working  men]  forcibly  taken  up  for  the  carriage  of  stores 
greatly  interferes  with  the  work  in  the  fields.  I  would 
earnestly   call    the  attention  of   the   Government   to   the 

crying  evil  of   this   system   of   forced   labour 

On  all  sides  complaints  reached  me  that  men  were  seized 
indiscriminately,   that   they  were  excessively  loaded   and 
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underpaid,  that  is,  that  they  are  paid  only  for  the  marches 
they  actually  make,  and  no  account  is  taken  of  the  days 
spent  at  the  Tehsil  [where  they  are  previously  detained] 
and  in  coming  from  and  going  to  their  homes.  I  have  been 
informed  that,  to  avoid  being  constantly  harassed,  many 
proprietors  have  left  their  cultivation  entirely  to  their 
tenants  and  become  absentees,  and  that,  if  this  state  of 
things  continues  much  longer,  many  of  them  are  prepared 
to  quit  the  country  altogether.  If  the  system  of  impress- 
ment and  forced  labour  is  to  be  maintained,  it  should  be 
legally  recognised  and  put  under  proper  control." 

Notwithstanding  remonstrances,  the  practice  continues 
unabated,  and  affords  opportunities  for  much  extortion, 
the  agency  employed  in  impressments  being  in  the  habit  of 
seizing  a  greater  number  of  coolies,  carters,  and  boatmen 
than  are  wanted,  and  of  releasing  those  from  whom  they 
receive  a  douceur. 

The  Bombay  Gazette  for  November  22nd,  1876,  relates 
how,  in  Lord  Lytton's  wanderings  in  the  Kulu  and  Kangra 
districts,  1,500  coolies  and  300  mules,  impressed  at  a  stage 
of  the  Journey  and  detained  for  nearly  a  month  awaiting  the 
Viceroy's  arrival,  were  ultimately  made  to  march  with  their 
loads  to  the  next  station  and  dismissed  with  one  day's  pay. 
The  writer  describes  the  sufferings  of  the  men  and  the 
animals  during  the  weeks  of  detention,  when  they  were  left 
to  live  as  best  they  could. 

A  third  example  might  be  added  to  shew  how  the  same 
injustice  and  suffering  result  from  the  tours  of  minor 
ofiBcers.  The  following  incident,  reported  from  Bellary  in 
December,  1877,  was  published  in  the  Anglo-Indian  press 
throughout  India.  A  respectable  farmer's  carts  and 
bullocks  were  forcibly  carried  off  for  the  service  of  Lieut. 
Wilson,  who  held  a  Civil  appointment  in  the  district. 
This  of&cer,  on  hearing  that  the  subordinate,  who  made  the 
seizure,  had  been  prosecuted  by  the  farmer,  caused  a  charge 

20 
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to  be  brought  against  the  latter,  in  his  own  Court,  for 
using  insulting  language  at  the  time  of  the  seizure,  and 
sentenced  him  to  imprisonment.  The  sentence  was  quashed 
on  appeal  to  the  Sessions  Judge,  but  the  farmer  had 
meanwhile  died  in  jail  from  the  hardships  inflicted  on  him 
in  his  incarceration. 

In  a  second  Article  on  The  Financial  Causes  of  the  French 
Revolution^  Baron  Ferdinand  de  Rothschild  records  the 
events  which  connected  the  causes  he  had  previously 
mentioned  with  the  terrible  results  which  ensued.  "  During 
the  reign  of  Louis  XIV.,"  says  the  writer,  "  the  influence 
of  Parliament  had  been  overshadowed  by  the  commanding 
personality  of  the  King.  .  .  .  The  first  serious  conflict 
arose  upon  a  religious  question  which  stirred  up  public 
feeling  and  tended  to  bring  into  prominence  the  financial 
questions  of  the  day.*' 

"  The  King  prohibited  all  remonstrance,  and  peremptorily 
"  called  on  the  Parliaments  to  register  his  decrees  without  delay. 
**  ,  .  .  Louis  XV.  admonished  the  refractory  magistrates  in 
•*  the  following  autocratic  strain : — '  It  is  in  my  person  alone  thai 
**  *  the  Sovereign  power  resides;  it  is  from  me  alone  that  the 
"  '  Courts  derive  their  existence  and  authority :  it  is  to  me  alone 
**  *  that  the  legislative  power  belongs,  without  any  division,  and  the 
'"whole  public  order  emanates  from  me.*  All  competent 
'*  observers  regarded  the  outlook  with  profound  anxiety,  and 
*' foresaw  the  dangers  that  must  follow  upon  the  arbitrary 
*' proceedings  of  the  King.  Voltaire  wrote  in  1764: — 'Every- 
"  *  thing  I  see  is  sowing'  the  seed  of  a  revolution  which  must 
"  *  inevitably  come.*  Four  years  later  Grimm  wrote : — '  The 
"  '  disquiet  which  agitates  the  minds  of  men,  and  leads  them  to 
** '  attack  religious  and  political  abuses,  is  a  characteristic 
'*  'phenomenon  which  foreshadows  an  imminent  and  inevitable 
" '  revolution.* " 

In  the  time  of  the  East  India  Company,  their  administra- 
tion was  periodically  reviewed,  and  reforms  were  insisted 
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upon  before  a  new  Charter  was  granted  to  them.  When, 
after  the  Mutiny,  the  government  of  the  country  was  trans- 
ferred to  the  Crown,  and  the  powers  of  the  East  India 
Company  and  the  Board  of  Control  were  vested  in  a 
member  of  the  Cabinet,  those  conditions,  which  had,  under 
the  previous  regime,  led  to  the  removal  of  many  abuses  and 
constituted  a  wholesome  check  on  the  administration,  ceased 
entirely  to  operate,  and  a  Secretary  of  State  was  left  to 
exercise  supreme  power,  subject  to  such  restrictions  only  as 
were  provided  in  the  Act  (io6  of  1858)  under  which  the 
transfer  was  made.  These  restrictions  required  the  Indian 
Secretary  of  State  to  consult  his  Council,  to  pass  no  order 
involving  the  expenditure  of  Indian  Revenue  without  the 
concurrence  of  that  Council,  and  when,  in  other  matters, 
he  differed  with  its  majority,  to  inform  the  Council  of  his 
reasons  for  acting  against  their  opinion.  Subsequently  Act 
67  of  1861  vested  the  Governor-General  of  India  in  Council 
with  the  power  of  making  laws.  Other  clauses  in  both 
Acts,  however,  enabled  the  Secretary  of  State  to  nullify  the 
restrictions  just  mentioned,  to  assume  the  entire  control 
of  the  Legislature,  and  to  peremptorily  call  on  the  Governor- 
General  in  Council  to  register  his  decrees  as  laws.  In  his 
despatch  of  November  24th,  1870,  the  Secretary  of  State 
admonished  the  Governor-General  in  the  following  auto- 
cratic terms : — "  The  Government  holds  in  its  hands  the 
power  of  requiring  the  Governor-General  to  introduce  a 
measure,  and  to  require  all  the  members  of  his  Government 
to  vote  for  it."  Thus  the  two  deliberative  assemblies 
created  by  Parliament  for  the  better  government  of  India 
have  been  completely  over-shadowed,  and  the  Indian 
Empire  is  ruled  by  a  Secretary  of  State  virtually  re- 
sponsible to  no  Constitutional  authority. 

"  By  the  publication  of  Turgofs  memorials  to  the  Kingy  the 
"  people,  for  the  first  time,  obtained  some  knowledge  of  the  arbitrary 
"fashion  in  which  the  revenue  had  been  raised,  and  the  still  more 
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**  iniquitous  manner  in  which  it  had  been  spent.  The  financiers 
"  thought  it  was  possible  to  separate  the  financial  from  the  general 
"  reform  of  the  system  of  government,  and  had  no  apprehension 
"  that  the  work  of  emendation  once  set  on  foot,  would  inevitably 
^*  provoke  a  general  revolution.  The  autocrats  of  this  century 
"  differ  immaterially  from  those  of  preceding  ages,  and  are  no 
"  more  disposed  to  divest  themselves  of  their  absolute  powers  than 
"  their  predecessors  were.** 

The  Indian  Budget  is  discussed  by  the  people  with  greater 
intelligence  every  year,  and  the  disastrous  effects  of 
autocratic  power  and  financial  disorganisation,  indicated  in 
the  above  extract,  cannot  fail  to  arise  in  India  as  they  arose 
in  France,  unless  the  system  of  government,  which  brought 
about  the  present  situation,  is  amended  before  its  evil 
results  have  further  developed.  The  oft-repeated  declara- 
tion, however,  that  autocratic  power  is  indispensable  in 
India  for  securing  the  Revenue,  renders  the  work  of  emen- 
dation particularly  difi&cult. 

"  The  national  deficit  formed  a  hideous  chasm  which  no  means 
*' could  be  found  to  bridge  over;  the  agricultural  distress  was 
*' terrible  ;  the  plebeian  class  were  overtaxed  ;  the  domination  of 
"  the  upper  classes  was  no  longer  bearable.  The  people,  though 
"  clear 'headed  and  logical  under  normal  conditions,  allowed  their 
*^  reason  to  run  riot  when  their  emotions  became  excited  by  an 
^*  accumulation  of  wrongs.  The  revolution,  whose  causes  were 
**  welded  together  as  the  links  of  a  chain,  was  fated  to  come; 
*'  and  when  it  came,  its  history  was  inevitably  destined  to  be 
"  written  in  letters  of  blood.** 

The  danger  of  a  revolution  in  India  seems  remote :  the 
well-to-do  classes,  besides  being  deeply  interested  in  the 
maintenance  of  order,  are  instinctively  conservative,  while 
the  people  generally  are  industrious,  patient  and  law- 
abiding.  At  the  same  time  their  sufferings  from  oppressive 
taxation  are  increasing  steadily,  and  it  would  be  vain,  under 
these  circumstances,  to  expect  that  the  time  will  not  come 
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when  the  emotions  of  the  people  will  become  excited  by  a 
sense  of  accumulated  wrongs ;  unless  the  chain,  which 
links  State  extravagance  and  autocratic  power  with  their 
inevitable  consequences,  is  broken  off  by  timely  reform. 

History  has  taught  us  that  popular  insurrection  in  India, 
when  unaided  by  the  soldiery,  can  always  be  put  down  by 
military  force;  and  that  mutiny  in  the  Native  Army 
need  not  be  feared,  so  long  as  an  overwhelming  European 
force  is  stationed  in  the  country.  But  complications  in 
other  parts  of  the  world  may,  any  day,  necessitate  the 
withdrawal  of  a  portion  of  the  English  troops  now  in 
India ;  and  it  behoves  us  to  enquire  what  effect  such 
withdrawal  would  produce  on  the  condition  of  the  country. 

From  the  Indian  authorities  we  have  favourable  accounts 
of  the  spirit  of  our  Sepoy  army ;  but  similar  accounts  were 
given  during  the  administration  of  Lord  Dalhousie,  who 
himself  declared  that  "the  condition  of  the  Native  soldier 
left  nothing  to  be  desired  ; "  and  when  officers  wrote  of 
"  evil  symptoms  and  of  danger  looming  in  the  distance, 
they  were  denounced  as  defilers  of  their  own  nest,  and  as 
feeble-minded  alarmists."  *  To  rely,  therefore,  on  general 
reports  regarding  a  point  so  delicate  and  important,  would 
virtually  amount  to  courting  deception. 

The  last  great  revolution  in  India  was  the  rebellion  of 
^857-58,  when  British  supremacy  trembled  in  the  scale  for 
upwards  of  a  year.  The  rebellion,  after  careful  enquiry, 
has  been  ascribed  to  three  concurrent  causes : — 

I.  Widespread  discontent  produced  among  the  Princes, 
the  nobility,  and  the  gentry,  by  our  territorial  annexations 
and  the  spoliation  of  private  property. 

II.  Long  felt  discontent  among  the  Sepoys,  due  to 
frequent  unjust  dealings  in  the  matter  of  their  pay  and 
allowances,   and    to   a   deep-rooted    conviction    that    the 

•  Kaye'8  Sepoy  War,  Vol.  I.,  p.  325. 


284  THE  FINANCIAL  CAUSES,  ETC. 

British   Government    were    intent    on   Christianising    the 
Indian  population. 

III.  The  withdrawal  of  English  troops  from  India  to 
meet  the  requirements  of  the  Crimean  and  Persian  wars. 

Of  these  causes,  the  first  has  been  kept  alive  to  the 
present  day  by  a  systematic  interference  with  the  Treaty 
rights  and  the  property  of  the  Feudatory  Princes,  and  by 
the  continued  spoliation  of  the  Native  nobility  and 
gentry. 

As  regards  the  Sepoy  army,  the  mutinous  spirit  which 
formerly  moved  it  to  resent  every  action  of  the  Government 
which  they  considered  as  unjust  to  them,  or  as  violating 
the  pledges  they  had  received,  has  not  in  recent  years  been 
openly  manifested;  but  a  large  number  of  men,  after 
spending  a  few  years  with  their  regiments,  annually  resign 
our  service,  and  the  country  is  thus  being  filled  with  a 
dangerous  class  of  men,  disappointed  in  their  career,  but 
drilled  as  soldiers  and  possessed  of  a  certain  amount  of 
military  training. 

The  third  of  the  above-mentioned  causes  is  still  enclosed 
in  the  womb  of  futurity. 

In  conclusion,  I  would  call  the  reader's  attention  to  the 
following  facts,  to  shew  how  little  the  Authorities  in  India 
know  of  what  is  stirring  in  the  depths  of  Indian  Society. 
Within  little  more  than  a  twelvemonth  of  the  departure  of 
Lord  Dalhousie  (who  saw  nothing  left  to  desire  in  the 
condition  of  the  Native  soldier),  the  Native  Cavalry  at  Meenit 
(where  English  troops,  including  Cavalry  and  Artillery,  were 
stationed)  rose  as  a  body,  slew  every  Englishman  they  met, 
made  their  way  to  Delhi,  fraternised  with  the  native  troops 
there,  and,  in  an  hour,  wrested  from  our  grasp  the  Imperial 
City,  a  post  scarcely  equalled  in  military  and  wholly 
unequalled  in  political  importance  throughout  the  British 
possessions  in  India. 

Veritas. 
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III.-THE  TRANSFER  OF  PROPERTY  UNDER 
CONTRACTS  OF  SALE  WITH  INFANTS. 

(Druce  v.   Henley.) 

T1HE  son  of  Lord  Henley,  a  Peer  of  the  United  Kingdom, 
•^  during  his  infancy  bought  a  **  Kodak  "  photographic 
camera  from  Mr.  Druce,  a  well-known  chemist  of  the  High 
Street,  Oxford,  a  member  of  the  City  Council,  and  also  an 
Honorary  M.  A.  of  the  University.  The  price  of  £12  i6s.  6d. 
was  not  paid,  and  in  an  action  brought  by  Mr.  Druce,  the 
Hon.  A.  M.  Henley  pleaded  infancy.  The  Assessor  of  the 
Vice-Chancellor's  Court,  Professor  Holland,  decided  that 
the  "  Kodak  "  was  not  a  "  necessary,"  and  gave  Judgment 
for  the  defendant. 

The  newspaper  report  does  not  say  what  reasons,  if  any, 
the  learned  Professor  gave  for  his  view  that  the  "  Kodak  " 
was  not  a  "  necessary.'*  Considering  the  fact  that  all  sorts 
of  articles  of  luxury,  bought  at  fancy  prices,  have  been  held 
by  the  Courts  to  be  necessaries  under  the  circumstances 
attending  the  individual  cases,  people  might  perhaps  justly 
wonder  why  this  instrument,  presumably  suitable,  though 
for  the  time  being  not  actually  used,  for  scientific  purposes, 
undoubtedly  serving  a  harmless,  not  extravagant,  diversion, 
capable  of  developing  the  aesthetic  sense  of  the  amateur 
artist,  used  by  many  of  the  defendant's  fellow  students, 
sold  at  a  reasonable  price  to  the  son  of  a  Peer  and  student 
at  a  University,  should  so  decidedly  be  refused  the 
qualification  as  a  necessary  in  the  same  sense  as  costly 
horses  and  jewellery  have  been  held  to  be  such. 

However,  it  must  be  assumed  that  the  learned  Assessor, 
having  all  the  facts  before  him  and  knowing  the  needs  and 
conditions  of  the  University  of  Oxford,  must  have  had  good 
reasons  for  this  decision,  and   I   therefore  refrain  from 
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commenting  any  further  upon  the  view  taken  by  him,  in 
that  respect.  There  is,  however,  in  his  Judgment  one 
observation  upon  which  I  wish  to  dwell,  viz.,  **  that  he  was 
glad  to  hear  that  the  *  Kodak '  had  been  promised  to  be 
returned  to  the  plaintiff." 

It  strikes  me  that  the  question  might  well  be  suggested  : 
Is  there  not,  perhaps,  an  obligation  at  law  for  the  return  of 
the  "  Kodak  **  ?  In  other  words :  If  an  infant  enters 
into  a  contract  of  sale  and  does  not  in  any  way  perform 
his  part  of  the  contract,  does  the  delivery  of  the  article 
purported  to  be  sold  to  him  pass  the  property  in  that 
article  ? 

It  is  surprising  to  note  that  there  are  no  authorities 
bearing  direct  upon  the  question. 

Considering  that  cases  like  the  above  are  of  constant 
occurrence,  and  that  the  articles  so  delivered  to  infants 
are  often  of  considerable  value,  one  would  hardly  believe 
that  none  of  those  sellers,  deceived  in  their  expectation  of 
getting  the  price,  should  ever  have  thought  it  worth  their 
while  to  invoke  the  aid  of  the  law  in  order  to  get  back 
whatever  they  could,  and  in  this  way  be  instrumental  to 
making  the  law  on  that  point  (as  Sir  Frederick  Pollock  puts 
it,  in  his  Essays  on  Jurisprudence  and  Ethics,  p.  6i). 

Among  the  text-writers,  as  far  as  I  can  see,  only  two 
notice  the  question,  viz..  Sir  William  Anson  and  Sir  Frederick 
Pollock  in  their  Pnnciples  of  Contract. 

The  former  (p.  114),  referring  to  Manby  v.  Scott,  according 
to  which  an  infant  cannot  be  made  liable  for  goods  sold 
and  delivered  by  charging  him  in  trover  and  conversion, 
incidentally  remarks :  "  And  yet  the  Infants*  Relief  Act 
makes  a  sale  of  goods  to  an  infant  absolutely  void,  and  so 
would  appear  to  prevent  any  property  passing; "  whilst  Sir 
Frederick  Pollock  (p.  63),  entering  more  fully  and  directly 
into  the  question,  arrives  at  the  opposite  conclusion:  "It 
does  not  follow  that  if  the  goods  are  delivered  no  property 
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passes,  or  that  if  they  are  paid  for,  the  money  may  be 
recovered  back." 

I  may  be  allowed  to  say  at  once  that,  with  due  deference, 
I  beg  to  differ  from  both  these  learned  authors,  and  that, 
in  my  opinion,  for  a  right  solution  of  the  question,  it  is 
essential  to  distinguish  between  executed  (wholly  or  partly) 
and  executory  contracts. 

As  I  have  mentioned  before,  there  appear  to  be  no 
authorities  bearing  directly  upon  the  question,  but  there  are 
some  decisions  in  the  books  dealing  with  the  effect  of 
unlawful  and  voidable,  afterwards  rescinded,  contracts 
from  which  it  might  appear  that  they  were  founded  on  the 
assumption  that  the  property  in  the  subject  matter  of  those 
contracts  passed,  notwithstanding  the  voidness  of  the 
latter.     On  these  Sir  Frederick  Pollock  bases  his  opinion. 

I  will,  however,  try  to  shew  that  those  precedents,  as  far 
as  they  bear  on  the  point  in  question  at  all,  dealing  only  as 
they  do  with  executed  contracts,  can  only  be  adduced  to 
support  the  view  taken  by  Sir  Frederick  Pollock  as  regards 
executed  contracts,  and  that  considerations  based  upon 
principle  preclude  an  analogous  treatment  of  executory 
contracts. 

There  is  first  the  case  of  Ayers  v.  South  Australian  Banking 
Company  (L.R.  3  P.C.  548).  The  facts  were :  An  Australian 
Act  enables  a  proprietor  of  sheep  to  make  «.  valid  pledge  of 
the  wool  of  his  next  clip  without  a  delivery  of  possession, 
and  the  possession  of  such  wool  by  the  proprietor  shall 
be  to  all  intents  and  purposes  in  the  law,  the  possession 
of  the  person  or  persons  making  such  advance.  A  Banking 
Company  incorporated  by  Charter  which  contained  a  clause 
that  it  should  not  be  lawful  to  advance  money  on  the 
security  of  merchandise,  advanced  money  on  the  faith  of 
receiving  as  security  a  preferential  lien  on  the  wool  of  an 
ensuing  clip  to  be  shorn  from  the  sheep  of  the  party  in 
whose  favour  the  advances  were  made.     It  was  held  in  an 
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action  of  Trover  by  the  Company  on  such  agreement  that 
the  same  was  maintainable,  and  that  the  Company  was. 
entitled  to  recover  for  the  value  of  the  wool  on  such 
preferential  lien. 

There  is,  in  the  first  place,  this  to  be  observed,  that  the 
contract  here  is  by  the  Charter  declared  unlawful,  but  not 
declared  void  (Ux  imperfecta),  and  failing  this  it  does  not 
necessarily  follow  that  such  a  contract  must  needs  be  void 
(Anson,  op,  cit,,  p.  201).  Lord  Justice  Mellish,  delivering 
the  Judgment  of  the  Court,  said :  "  There  may  be  a 
question  whether,  under  any  circumstances,  the  effect 
of  violating  such  a  provision  is  more  than  this,  that 
the  Crown  may  take  advantage  of  it  as  a  forfeiture  of 
the  Charter." 

Besides,  the  Court  in  their  Judgment  would  seem  to 
have  very  carefully  avoided  laying  down  any  general 
proposition  to  the  effect  that  a  contract  unlawful  or  void 
by  the  general  law  of  the  land  does  not  prevent  property 
passing,  and  have  confined  themselves  to  saying  that  in 
their  opinion  "  such  a  condition  of  Charter  "  (repeatedly 
emphasizing  this  phrase)  would  not  prevent  property  in 
goods  from  passing  to  the  person  to  whom  an  instrument 
otherwise  valid  would,  under  the  ordinary  circumstances 
of  the  law,  pass  it. 

In  my  opinion/  this  can  only  signify  that  such  a  condition 
of  a  Charter  cannot  deprive  a  contract  otherwise  valid  of 
its  effect  in  passing  the  property. 

However,  assuming,  for  the  sake  of  argument,  that  the 
Court  there  decided  on  the  principle  that  though  the  con- 
tract was  void,  and  had  by  itself  no  legal  force,  yet  this  fact 
could  have  no  influence  on  the  passing  of  the  property ;  it 
is  evident  that  the  contract  must  be  looked  upon  as  an 
executed  one. 

The  Bank,  according  to  the  Australian  Act,  was  in 
possession  of  the  goods,  and  had  on  its  part  paid  the  con- 
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sideration.  Nothing  remained  to  be  done  on  either  side  in 
the  direction  of  performing  the  contract,  which  was  only,  as 
is  in  the  nature  of  mortgaging  contracts,  to  be  dissolved 
on  certain  conditions.  The  borrower  in  disposing  of 
the  goods  took  them  away  from  the  lawful  possessor, 
viz.,  the  Bank.  Therefore,  the  latter  in  complaining 
to  the  Court  only  applied  to  it  to  protect  them  in 
their  possessory  (or  proprietory)  rights  against  the 
fraudulent  disposal  by  the  person  who  was  in  the  position 
of  a  quasi-trustee,  his  possession  being  the  possession 
of  the  mortgagee,  not  to  compel  the  other  party  to 
perform  their  part  of  the  transaction.  The  Court,  there- 
fore, had  to  deal  solely  with  *  questions  arising  out  of  an 
executed  contract.* 

The  next  case  to  be  considered  is  Holmes  v.  Blogg 
(8  Taunt.  508,  1817).  This  was  an  action  by  Holmes  for 
money  had  and  received.  The  facts  were  these  :  Holmes, 
an  infant  (together  with  one  Taylor)  had  agreed  with  the 
defendant  to  take  the  lease  of  the  latter's  house,  and  to 
pay  him  a  certain  sum  of  money  for  that  lease.  Part  of 
the  money  was  paid  down,  and  security  given  for  the 
residue.  The  money  paid  was  the  money  of  Holmes. 
Holmes  avoided  the  lease  when  he  came  of  age,  and 
brought  this  action  to  recover  back  the  money  paid. 
Gibbs,  C.J.,  delivering  Judgment,  said  that  the  infant  could 
not,  by  putting  an  end  to  the  lease  (which  he  was  entitled 
to  do)  recover  back  any  consideration  which  he  had  paid 
for  it,  and  that  the  law  did  not  enable  him  to  do  that.  He 
could  not  find  that  such  an  action  had  ever  been  brought, 
but  Lord  Mansfield  had  incidentally  said  that  such  an 
action  could  not  be  brought.     No  other  reasons  are  given 

*  It  appears  that  this  case  shews  that  the  essential  distinction  between 
"  property  *'  and  **  possession/*  which  the  English  doctrine  refuses  to  recognise 
with  such  preciaeness  as  the  Civil  Law  does,  was  here  acted  upon  by  the  Courts, 
owing  to  its  innate  necessity. 
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in  the  report.  The  case  leads  back  to  Drury  v.  Drury 
(2  Eden,  39),  in  which  it  was  held  that  an  infant  having 
paid  money  on  a  valuable  consideration,  and  having 
partially  enjoyed  the  consideration,  cannot  recover  it  back. 
(In  passing,  I  may  observe  that  the  marginal  note  of  the 
report  of  this  case  appears  to  be  incorrect,  and  rather  to 
apply  to  a  case,  Harvey  v.  Ashley ^  taken  from  Wilmot's 
notes,  in  which  a  dictum  of  Lord  Mansfield  appears,  which 
dictum  is  made  use  of  by  Gibbs,  C.J.) 

It  is  clear  that  Holmes  v.  Blogg  is  founded  on  an  executed 
contract,  as  is  Drury  v.  Drury. 

A  further  case  is  ex  parte  David  Taylor  (8  D.M.G.  254, 
1856) :  An  infant  paid  a  premium  on  entering  into  a  partner- 
ship, and  before  he  became  of  age  disaffirmed  the  contract. 
It  was  held  that  he  could  not  recover  back  his  premium. 
Knight-Bruce,  L.J.,  said  :  **  The  matter  remains  one  of  a 
contract  fairly  made,  or,  as  fairly  made  as  a  contract  with 
an  infant  can  be  made — a  contract  upon  which  the  infant 
acted  during  his  minority,  and  which,  during  his  minority, 
has  been  in  part  performed  on  each  side."  Turner,  L.J. : 
"  If  an  infant  buys  an  article  which  is  not  a  necessary  he 
cannot  be  compelled  to  pay  for  it,  but  if  he  does  pay  for  it 
during  his  minority  he  cannot  recover  the  money  back. 
This  is  laid  down  by  Lord  Kenyon  in  Wilson  v.  Kearse,  and 
that  decision  has  been  followed  in  Holmes  v.  Blogg,  and 
other  cases." 

Undoubtedly,  ex  parte  David  Taylor  is  based  on  an 
executed  contract,  which  is  particularly  emphasized  by 
Lord  Justice  Turner's  observations. 

Finally,  there  is  the  recent  criminal  case  re  McDonald 
(1885,  15  Q.B.D.  323).  The  facts  are  :  An  infant 
fraudulently  converted  to  his  own  use  goods  which  had 
been  delivered  to  him  by  the  owner  under  an  agreement  for 
the  hire  of  the  same,  with  a  purchasing  clause,  and  after 
having  paid  four  quarterly  instalments. 
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It  was  held  that  he  was  rightly  convicted  as  a  bailee  of 

the  goods  under  24  &  25  Vict.,  ch.  96,  s.  5.     I  do  not  think 

that  the  Judgment  in  this  case  purported  to  determine  that 

the  property  in  the  goods  passed  to  the  infant.     True,  the 

words    "  special     property "     used     synonymously     with 

"possession"  (necessarily  opposed  to  the  property  itself, 

which  undoubtedly  remained  with  the  other  party)  occur 

several  times,  as  having  passed  to  the  infant,  but  the  whole 

context    of  the  Judgment   shews    clearly   that    they   are 

neither  strictly  necessary  for  the  decision  nor  used  with 

the  object  of  determining  the  extent  or  nature  of  the  right 

in  the  goods  vested  in  the  infant ;  the  logical  drift  of  the 

Judgment   being   apparently  simply  this:    A  bailment   is 

nothing  else  but  a  delivery  on  condition  (as  per  Coleridge, 

L.CJ.,  and  Cave,  J.),  such  delivery  to  the  infant  on  condition 

has  undoubtedly  taken  place,  ergo  the  infant  was  a  bailee,  and 

ergo  he  has   made   himself  guilty  of  larceny.     Assuming, 

however,  that  there  was  more  than  mere  delivery,  and  the  act 

amounted  to  given  possession  or  conditional  property,  the 

transaction  would  certainly  be  also  an  executed  contract, 

having  been  wholly  performed,  as  far  as  it  went,  on  the  one 

side  by  giving  actual  possession  with  a  view  to  the  property 

passing,  and  partly  on  the  other. 

Now,  what  conclusion  can  we  draw  from  the  above 
cases?  In  my  opinion,  we  must  confine  ourselves  to 
extracting  this  rule,  that  where  the  Courts  have  to  deal 
with  contracts  which  the  law  declares  to  be  void,  but 
which  nevertheless  have  been  performed  wholly  or  partly 
by  the  parties,  then  the  Courts  will  assume  an  attitude  of 
neutrality  (c/.  Whal^  v.  Norton,  1  Vern.  483)  and  refuse  to 
assist  either  party  by  undoing  that  which  in  pursuance  of 
such  contracts  has  been  done  by  the  parties,  and  in  so  far 
as  it  has  been  done.  Such  refusal  by  the  Courts  implies  a 
recognition  of  the  contract  so  far  as  it  has  been  executed, 
and  from  such  recognition  follows  as  practical  result  that 
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whatever  moneys  or  goods  have  been  transferred  by  the 
parties  remain  with  the  person  to  whom  they  have  been 
transferred.  In  other  words,  the  property  in  the  subject- 
matter  so  far  as  delivered  passes,  and  the  money  so  far  as 
it  has  been  paid  cannot  be  recovered  back. 

Such  is  the  principle  on  which  the  Courts  act,  and  any 
theoretical  argument  to  the  effect  that  a  void  contract 
ought  to  have  no  effect  at  all,  whether  executed  or  not,  will 
of  course  be  of  no  avail  in  the  face  of  this  constant  practice 
of  the  Courts. 

But  the  question  assumes  an  entirely  different  aspect 
where  it  arises  on  executory  contracts.  The  distinction 
between  executory  and  executed  contracts,  as  applied  to 
this  question,  is  indeed  not  novel  or  artificial.  Any  simple 
illustration  {cf.  above.  Lord  Justice  Turner's  Judgment  in 
ex  parte  David  Taylor)  will  shew  it.  If  an  Infant  goes  into 
a  jeweller's  shop  and  buys  a  tiara  for  3^1,000,  pays  for  it 
and  takes  it  away  with  him,  the  transaction  will  not,  except 
by  way  of  relief  on  equitable  grounds,  be  interfered  with 
by  the  law,  and  he  cannot  recover  his  money  back.  But 
if  he  goes  and  pays  3^1,000  for  a  tiara  to  be  delivered  to 
him  at  some  future  date,  the  money  can  be  recovered  back- 
by  him  in  the  meantime  before  the  actual  delivery,  that  is  to 
say,  the  seller  would  have  no  claim  to  the  money,  and  the 
buyer  would  have  no  claim  to  the  article.* 

Considering,  therefore,  that  such  distinction  is  constantly 
drawn  between  executed  and  executory  contracts,  I  think 
we  would  not  be  justified  in  dealing  with  the  latter  class  of 
contracts  by  way  of  analogy  with  the  former,  and  in 
arguing  that  because  the  Courts  act  in  a  certain  way  in 
matters  where  the  parties  on  the  basis  of   give  and  take 

•  I  may  observe  that,  in  consequence  of  the  Infants'  Relief  Act,  1874,  the 
position  of  the  seller  would  seem  to  be  the  same  as  that  of  the  in£uit  buyer, 
whilst  previously  that  of  the  latter  was  privileged  in  so  far  as  he  was  not 
bound  to  the  contract  whilst  the  other  party  was. 
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have  established  a  certain  actual  state  of  things,  that  they 
should  take  the  same  line  in  matters  where  the  parties 
have  not  done  so.  If  we  want  to  adduce  an  argument  by 
analogy  it  would  be  more  appropriate  to  reason  that  now,  since 
the  Infants'  Relief  Act  seems  to  place  the  party  contracting 
with  an  infant  in  the  same  position  with  the  latter,  it  would 
naturally  follow  that  in  the  same  way  as  the  infant  may 
recover  back  the  money  paid  under  an  executory  contract 
the  other  party  should  have  an  analogous  right  to  recover 
his  property  on  such  a  contract.  However,  I  think  an 
argument  on  principle  will  lead  us  in  a  safer  and  more 
direct  wiy  to  the  same  result. 

The  question  is  simply  this  :  Does  the  delivery  of  goods 
to  an  infant,  who  does  not  pay  for  them,  pass  the 
property  ?  Sir  Frederick  Pollock  says :  "It  is  certain 
that  where  a  particular  class  of  contracts  is  simply 
declared  unlawful  this  does  not  prevent  property  from 
passing,  by  an  act  competent  of  itself  to  pass  it,  though 
done  in  pursuance  or  execution  of  the  forbidden  con- 
tract. In  this  case  also,"  referring  to  a  contract  with 
an  infant,  "  it  seems  clear  that  the  delivery  with  intention 
to  pass  the  property  would  pass  it,  apart  from  any  question 
of  contract." 

Is  there  such  a  legal  notion  conceivable,  according  to 
English  law,  as  a  delivery  of  goods  competent  by  itself  to 
pass  the  property  therein  without  any  relation  whatever 
to  a  valid  contract  of  some  kind  or  gift  ?  I  will  refrain 
from  discussing  the  question  in  its  whole  breadth,  and 
confine  myself  to  the  question  bearing  on  the  present 
subject,  and  relating  to  the  most  important  type  of  contract, 
viz.,  can  a  delivery  of  goods  made  in  pursuance  of  a  contract 
of  sale  be  competent  by  itself  to  pass  the  property  in  the 
goods,  apart  from  such  contract  ?  In  order  to  decide  this 
question  we  must  consider  what  is  the  legal  nature  of  the 
delivery  of  goods  made  in  pursuance  of  a  contract  of  sale 
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as  regards  the  transfer  of  the  property  in  the  goods.    Now, 
according  to  English  Law  as  distinguished  from  the  Civil 
Law,  the  property  in  the  goods,  if  they  are  specific,  is  trans- 
ferred to  the  vendee  as  soon   as  the  bargain   is  struck 
(Blackstone,  Comm.  IL,  448).      The  completed  contract  of 
sale  therefore  is  the  act  by  which  and  the  time  at  which 
the  property  passes.     It    clearly    follows  that   if    by  the 
contract  itself  the  property  has  gone  out  of  the  vendor  and 
passed  to  the  purchaser,  the  act  of   delivery  cannot  be 
anything  else  than  a  mechanical  act  without  any  legal  spirit 
or  force  as  regards  the  transfer  of  property  as  between  the 
parties,  and  only  done  to  carry  out  virtually  what  in  law  has 
been  done  before  by  the  contract.  Nor  can  it  be  admitted  that 
there  is  subjectively  an  "  intention  to  pass  the  property  " 
(anitnus  dominii  transferendi)  in  the  mind  of  the  deliverer,  and 
that  by  it  the  nature  and  effect  of  the  act  of  delivery  could  be 
affected.     The  implication  of  such  an  intention  as  incidental 
to  the  delivery  in  the  case  of  a  contract  of  sale  would  have 
no  justification  whatever.     If  A.  contracts  with  B.  for  the 
sale  of  a  horse  at  a  certain  price,  the  Law  attributes  to  A. 
the  intention  to  pass  the  property  when  making  the  contract, 
not  when  delivering  the  horse.     If  the  contract  between 
A.  and  B.  turns  out  to  be  void,  would  it  not  be  absurd  to 
say  that  the  above  intention  is  shifted    from  the  act  of 
contracting  to  the  act  of  delivering,  from  the  relevant  act 
to  the  irrelevant  one  ?* 

For  these  reasons  I  think  that  the  delivery  of  goods  in 
pursuance  of  an  executory  contract  of  sale,  which,  as  such, 
is  in  no  way  recognised  by  the  Courts,  cannot  possibly 
have  the  effect  of  passing  the  property  in  the  goods ;  and 
that,  therefore,  where,  as  in  thecase  in  question,  the  "  Kodak" 
has  been  delivered  to  the  infant  but  the  price  not  paid  by 

*  It  would  seem  that  Sir  F.  Pollock  (op,  ciUy  p.  366)  himself  impliedly  arrives 
at  a  similar  conclusion  as  regards  unlawful  agreements. 
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him,  the  other  party  would  have  a  perfect  right  to  claim 
the  return  of  the  article.* 

In  conclusion  I  may  say  that  the  sense  of  fairness  and 
justice  will  certainly  be  more  satisfied  by  such  a  solution. 
However  much  the  tradesman,  say  the  jobmaster  or  the 
optician,  may  have  sinned,  it  would  indeed  be  too  hard  a 
punishment  for  them  if  the  young  gentleman  should  be 
enabled  by  the  law  to  add  insult  to  injury  by  parading  his 
steed,  for  which  he  has  refused  to  pay,  in  front  of  the  job- 
master's house,  or  to  take  **  for  fun  "  a  photographic  view 
of  the  duped  shopkeeper's  premises.  Such  cannot  be  the 
policy  and  spirit  of  the  law.  "  The  privilege  is  given  to  the 
infant  as  a  shield  not  as  a  sword,  and  shall  never  be  turned 
into  an  offensive  weapon  of  fraud  and  injustice  "  {Zouch  v. 
Parsons,  3  Burr.,  1801,  per  Lord  Mansfield). 

Julius  Hirschfeld. 


IV.— THE  HOUSE  OF  LORDS  AND  THE  BENGAL 
CADASTRAL  SURVEY. 

To  the  Editor  of  the  Law  Magazine  and  Review. 

.  Sir, — Lord  Stanley  of  Alderley,  on  the  31st  of  July, 
asked  the  Indian  Secretary  of  State: — 1\  Whether  his 
predecessor.  Lord  Cross,  had  stated  in  a  despatch,  dated 
December  the  24th,  1891,  that  half  the  cost  of  the  Cadastral 
Survey  in  the  Benares  division  had  been  defrayed  from  a 
special  fund  contributed  by  landholders  ;  2**.  Whether  that 
special  fund  had  been  contributed  by  landholders  for  an 

*  Whether  or  not  it  could  be  recovered  against  third  parties  who  have 
acquired  it  bond  fide^  and  for  valuable  consideration,  is  a  different  question 
(c/.  u  VansiHari;  ex  parte  Brownv,  Hirsch,  68  L.T.R.,  N.S.  233,  which  seems  to 
be  at  variance  with  the  observations  of  Mellish,  L.J.,  in  Ayers  v.  South 
Australian  Bank  cited  above). 

21 
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entirely  different  purpose ;  3®.  Whether  the  diversion  from 
that  purpose  had  been  concealed  by  the  Government  in 
India,  and  been  divulged  only  by  the  eventual  publication 
of  the  above-mentioned  despatch ;  4®.  Whether  the  Govern- 
ment had  consequently  been  guilty  of  a  breach  of  trust ; 
and,  lastly,  whether  the  papers  relating  to  the  case  could 
be  laid  before  Parliament. 

Lord  Stanley's  question,  which  involved  a  direct  charge 
of  misappropriating  trust  funds,  received  from  the  Govern- 
ment an  answer  evasive  and  defiant,  but  conclusively 
corroborative  of  the  fact  that  the  fund  in  question  had 
been  diverted  from  its  legitimate  purpose  without  the 
consent  or  knowledge  of  the  landholders  by  whom  it  had 
been  contributed. 

In  that  answer  Lord  Kimberley  stated  : — I.  That  he 
approved  the  Bengal  Tenancy  Act,  and  that  the  measure, 
in  its  working,  came  up  to  expectations ;  II.  That  he 
believed  that  good  grounds  had  been  shewn  for  the 
Cadastral  Survey  required  by  the  said  Act ;  III.  That  there 
was  a  strong  feeling  in  the  Province,  that,  in  consequence 
of  the  absence  of  the  survey,  the  ryots  had  been,  in  many 
cases,  deprived  of  their  rights;  IV.  That  the  quotation  from 
Lord  Cross's  despatch  was  correctly  given ;  V.  That  there 
had  been  no  concealment  about  the  expenditure  of  the 
money,  the  intention  to  spend  it  having  been  discussed  in 
published  reports  of  1877  ^"d  following  years ;  VI.  That 
the  Indian  Legislature  had,  by  Act  XIII.  of  1882, 
subsequently  authorised  the  Government  to  dispose  of  the 
fund  in  any  manner  they  thought  expedient;  VII.  That 
there  was  no  necessity  to  lay  the  papers  on  the  subject 
before  Parliament ;  and,  lastly,  that  the  noble  Lord  would 
find  the  whole  matter  described  in  the  North-Westem 
Provinces  Administration  Reports  of  1876-77  and  1877-78. 

In  this  answer  the  first  two  statements  are  mere  expres- 
sions of  personal  opinion  upon  matters  unconnected  with 
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the  expenditure  of  the  special  fund,  and  entirely  irrelevant, 
therefore,  to  the  question  that  had  been  asked  ;  while  the 
fact  that  the  ryots  had  petitioned  the  Government,  earnestly 
praying  that  the  Bengal  Tenancy  Bill,  with  its  Cadastral 
Survey  clauses,  might  not  be  passed,  exposes  the  ground- 
lessness of  Statement  III.  Statement  IV.  admits  the 
correctness  of  the  quotation  given  from  Lord  Cross's 
despatch,  and  Statement  V.  argues  that  the  intention  to 
spend  the  money  having  been  discussed  in  certain  published 
reports,  there  was  no  concealment  about  the  expenditure. 
Statement  VI.  shews  that,  after  the  money  had  been 
spent.  Government  passed  a  Legislative  Act  authorising 
themselves  to  dispose  of  it  in  any  manner  they  thought 
expedient. 

Now,  the  reports  referred  to  in  Statement  V.  are  those 

voluminous  Provincial  Administration  Reports  which  appear 

annually  a  twelvemonth  after  the  close  of  the  year  dealt 

with,  and  which  are,  by  reason  of  their  great  cost,  out  of 

the  reach  of  the  general  public.    At  all  events  a  discussion 

continued  in  a  series  of  those  volumes,  while  it  might  elicit 

the  opinions  of  diflferent  officials  regarding  the  disposal  of 

the  special  fund,  would  not  afford  what  the  contributors 

were  most  concerned  to  know,  namely,  the  final  decision  of 

the  Government  and  the  action  taken  thereupon.    Justice 

obviously  required  that  the  contributors  should  have  been 

consulted,  and  their  views  on  the  diversion  of  the    fund 

been  considered  before  action  was  taken  in  the  matter. 

The  intention  of  concealment,  however,  becomes  manifest 

in  the  fact  that,  when  the  Government  subsequently  found 

it  necessary  to  justify  their  action  by  a  legislative  measure 

authorising  them  to  dispose  of  the  fund    for  a  different 

purpose  from  that  for  which  it  had  been  contributed,  they 

omitted  to  state  or  in  any  way  to   divulge   the  purpose 

adopted  by  them,  although  it  had  then  already  been  fully 

accomplished. 

21 — z 
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This  little  episode,  whether  it  be  considered  in  its  financial 
bearing  or  its  moral  aspect,  is  certainly  not  creditable  to 
our  Indian  Administration  ;  and,  unfortunately,  it  is  by  no 
means  an  exceptional  instance,  seeing  the  many  cases  of  a 
similar  nature  which  have  been  noticed  in  the  Law  Magazine 
and  Review^  and  in  other  publications,  in  recent  years. 

I  am,  Sir, 

Your  obedient  servant, 

Scrutator. 


v.— FOREIGN  MARITIME  LAWS:    IV 
SCANDINAVIA. 

Chapter  V. 

Contract  of  Affreightment. 

§109.  When  a  vessel  is  chartered,  either  of  the  contracting 
parties  may  require  that  the  contract  of  affreightment 
(Charter-party)  be  drawn  up  in  writing. 

F.  273.  G.  558.  H.  454,  I.  547,  P.  541.  R.  328.  333,  334.  S.  652. 

no.  A  charter  of  a  vessel  does  not,  unless  specially 
provided,  include  the  upper  deck  or  cabin  or  other  closed-in 
places  intended  for  the  accommodation  of  the  crew,  or  for 
ship's  stores,  provisions,  fuel,  or  other  necessaries  for  the 
voyage. 

Goods  must  not  be  carried  in  these  places  for  anyone  else 
except  with  the  charterer's  consent ;  if  they  are,  the  ship- 
owners must  pay  the  charterer  freight  for  them  at  current 
rates,  and  give  him  compensation  for  any  damage  he  may 
sustain  in  consequence. 

B.  68,  G.  559,  H.  456,  P.  550. 

III.  If  the  ship  is  not  at  the  port  of  loading  and  ready  to 
take  in  cargo  at  the  time  agreed  on  in  the  Charter-party, 
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the  charterer  may  cancel  the  Charter-party,  and  also  has  a 
claim  for  compensation  for  damage  occasioned  by  the  delay, 
unless  it  is  proved  that  the  delay  was  not  occasioned  by  the 
owner,  master,  or  crew. 

If  the  Charter-party  contains  no  provision  as  to  the  time 
at  which  loading  should  commence,  the  charterer  has  no 
remedy  for  delay  unless  he  proves  that  it  was  occasioned 
by  the  owner,  master,  or  crew. 

If  the  charterer  intends  to  claim  compensation  for  delay 
without  cancelling  the  Charter-party,  he  must  give  notice  of 
his  intention  before  commencing  to  load  cargo. 

H.  470,  P.  551,  S.  688. 

112.  A  charterer  may  transfer  his  rights  under  the 
Charter-party  to  a  third  person,  but  he  remains  liable  for 

the  due  performance  of  the  agreement. 
R.  356,  S.  679. 

113.  The  goods  may  not  be  forwarded  in  any  other  ship 
than  the  one  mentioned  in  the  Charter-party,  except  with 
the  charterer's  consent,  or  unless  the  transhipment  has  been 
rendered  necessary  by  such  exigencies  as  are  referred  to  in 
Arts.  160,  161. 

A  breach  of  this  regulation  gives  the  charterer  a  claim 
for  compensation  for  all  damages  sustained  by  him  in 
consequence. 

B.  94,  F.  296,  G.  566,  H.  478,  S.  670,  671. 

The  Swedish  version  refers  disputes  under  the  last  clause  to  arbitration.  See 
Art.  331,  poit. 

114.  If  no  particular  loading  berth  is  mentioned  in  the 
Charter-party  the  Commander  may  select  his  own,  provided 
it  be  an  ordinary  and  usual  one.  But  the  charterer  has  a 
right  to  assign  a  berth  if  he  does  so  before  the  ship  is  taken 
to  the  one  selected  by  the  Commander,  and  in  this  case  the 
Commander  is  bound  to  take  the  vessel  to  the  berth 
provided,  if  the  approach  is  open,  and  the  vessel  can  lie 
there  always  afloat  and  in  safety,  and  can  get  away 
after  loading  her  cargo  without  delay.     If  there  are  more 
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charterers  than  one,  the  Commander  need  not  follow  their 
instructions  unless  all  agree.  A  person  who  has  chartered 
the  whole  ship  or  a  definite  part  of  it,  may  require  the 
vessel  to  be  moved  to  another  suitable  loading  berth  in  the 
haibour,  but  must  himself  bear  all  expenses  connected 
therewith. 

The  Swedish  Code  refers  disputes  arising  on  the  last  clause  to  arbitration. 
See  Art.  331,  posL 

G.  561. 

115.  A  person  who  ships  goods  of  a  nature  to  cause 
damage  to  the  ship  or  other  cargo,  without  giving  notice  of 
the  nature  of  the  goods,  and  without  following  the  regu- 
lations prescribed  for  the  conveyance  of  such  goods,  is 
liable  for  all  damages  and  expenses  consequent  thereon  * 
This  is  also  the  case  if  a  person  loads  goods  without  the 
Commander's  knowledge,  or  gives  a  false  description  of 
goods  put  on  board,  in  which  case  he  has  also  to  pay 
freight  at  the  highest  rate  current  at  the  port  of  loading. 
Such  goods  may  be  relanded  at  the  shipper's  expense, 
or  if  only  detected  after  the  ship  sails,  may  even  be 
thrown  overboard  if  they  cannot  be  kept  on  board  with- 
out danger,  but  in  any  case  full  freight  must  be  paid  for 
them. 

G.  564,  565,  H.  477,  R.  357,  358,  S.  681. 

116,  For  the  purpose  of  loading  cargo,  it  is  the  duty  of 
the  charterer  to  deliver  the  goods  alongside  the  ship,  but 
the  ship  pays  for  getting  them  on  board  and  stowing  them, 
and  for  trimming  and  dunnage. 

If  the  vessel  cannot  in  consequence  of  her  draught  of 
water  reach  the  loading  berth  which  has  been  agreed  on  in 
the  Charter-party,  or,  if  no  particular  berth  is  agreed,  the 
ordinary  loading  berth,  then  the  expense  of  bringing  the 
goods  off  to  the  ship  is  borne  by  the  ship. 

G.  562. 

*  The  Swedish  version  submits  this  claim  to  arbitration. 
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117.  The  Commander  must  not,  except  with  the  shipper's 
consent,  load  his  goods  on  deck  (Art.  190)  or  in  the  boats, 
or  keep  them  hanging  outside  the  ship. 

B.  20,  F.  229,  G.  567,  H.  348, 1.  498,  P.  497. 

The  final  position  hanging  outside  the  ship  probably  is  meant  to  cover  the  case 
of  a  vessel  proceeding  on  her  voyage  with  a  loaded  lighter  towing  alongside. 

118.  The  charterer  has  a  right  to  require  the  Commander 
to  keep  the  ship  in  readiness  to  load  for  a  certain  number 
of  days  (lay  days)  without  compensation,  and,  after  these 
have  elapsed,  for  a  further  specific  number  of  days  (on 
demurrage)  on  payment  of  compensation.  The  lay  days 
begin  to  run  from  the  morning  of  the  first  working  day 
on  which  the  vessel,  being  in  her  specified  loading  berth, 
is  ready  to  receive  cargo,  and  the  Commander  has  given 
notice  of  the  fact. 

If  this  notice  is  given  after4p.m.,or  on  a  Sunday  or  holiday, 
the  lay  days  will  only  begin  to  run  from  the  next  morning. 

If  the  shipper  is  not  known,  or  cannot  be  found,  the 
notice  must  be  given  by  advertisement  in  the  local  papers, 
or  in  other  customary  manner. 
G.  568,  H.  457, 1.  549,  p.  545,  S.  656.    See  Art.  130,  ».,  post. 

119.  In  the  absence  of  any  agreement,  the  number  of  lay 
days  is  reckoned  according  to  the  net  tonnage,  as  follows  : — 

Vessels  not  exceeding  50  tons,  sailing-vessels  4  days,  steam-vessels  2  days. 
Exceeding  50,  but  not  exceeding  100  tons 
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If  the  vessel  exceeds  2,000  tons,  both  sailing-vessels  and 
steam-vessels  have  an  additional  day  for  each  400  tons  over. 

Sundays  and  holidays  are  not  counted  in  reckoning  lay 
days,  nor  days  on  which  loading  is  stopped  by  the  vessel 
herself;  periods  not  exceeding  half  a  day  are  only  counted 
as  half  a  day. 

If  lay  days  are  agreed  on  as  running  days,  the  Sundays 
and  holidays  are  reckoned. 

Delays  caused  by  moving  the  vessel  from  one  berth  to 
another  under  the  provisions  of  Art.  114,  section  2,  are 
included  in  the  lay  days. 

F.  274.  G.  569,  574,  H.  457,  458,  I.  549,  P.  545,  S.  656. 

It  appears  that  "  working  days ''  are  held,  as  in  England,  to  be  all  lawful 
working  days,  and  not  only  those  on  which  work  is  practicable  by  reason  of  the 
weather,  or  as  they  are  sometimes  called  *'  weather  working  days."  The 
Nordlandy  6  JLl.DM.,  333- 

1 20.  In  the  absence  of  special  agreement,  days  on 
demurrage  are  allowed  equal  in  number  to  half  the  lay 
days.  They  are,  however,  reckoned  consecutively  (».tf., 
Sundays,  &c.,  count). 

Unless  otherwise  agreed,  payment  for  demurrage  is 
reckoned  at  30  ore  (=  4d.  at  par)  per  day  per  ton  net  register 
for  a  sailing-vessel,  and  40  ore  (=  Sjd.)  for  a  steam-vessel. 
The  time  is  reckoned  by  the  half  day,  so  that  a  period  less 
than  half  a  day  is  reckoned  as  a  half  day,  and  a  period  over 
half  a  day  is  reckoned  as  a  full  day.  Demurrage  is  pa5rable 
day  by  day ;  if  the  payment  is  not  made  when  the  ship  is 
ready  for  sea,  the  Commander  may  insert  a  clause  in  the 
Bill  of  Lading  stating  the  fact  and  the  amount  due. 

G.  569,  570,  573.  H.  464,  465,  P.  545,  §  I,  s.  656. 

The  final  provision  about  the  Bill  of  Lading  does  not  appear  in  the  Swedish 
version,  but  appears  to  be  recognised.    See  Arts.  144,  276,  §  4,  post. 

121.  The  above  provisions  as  to  lay  days  and  days  on 
demurrage  do  not  apply  to  vessels  regularly  trading  between 
specified  ports  in  compliance  with  time  tables  published  in 
advance. 
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122.  The  Commander  need  not  wait  for  cargo  after  the 
demurrage  days  have  expired,  but  he  must  take  on  board 
all  the  goods  which  have  been  delivered  up  to  that  time, 
even  if  loading  and  stowing  them  necessitates  further  delay, 
but  he  has  a  claim  for  compensation  at  the  rate  of  demur- 
rage as  a  minimum,  and  if  payment  is  not  made,  he  may 
insert  a  clause  to  that  effect  in  the  Bill  of  Lading. 

B.75.  G.  57i»  H.  464,  465,  R.  354,  S.  675,  680. 

In  the  Swedish  Code  the  amount  of  compensation  with  the  same  minimum 
is  referred  to  arbitration. 

This  section  is  in  accordance  with  previous  decisions.  The  Felix^  6  rj.dm., 
329- 

123.  If  a  vessel  is  chartered  for  a  general  cargo,  the 
shipper  must  send  his  goods  alongside  at  the  times  of 
which  the  Commander  gives  notice.  If  the  shipper  is 
unknown  or  cannot  be  found  these  notices  are  given  as 
prescribed  in  Art.  118  in  the  like  case.  If  the  goods  are 
not  after  this  delivered  in  such  time  as  to  be  conveniently 
loaded  and  stowed,  the  Commander  is  not  bound  to  accept 
them,  but  none  the  less  may  claim  full  freight.* 

These  special  notices  are  not  necessary  in  case  of  delivery 
of  goods  to  vessels  of  the  description  referred  to  in  Art.  121. 
G.  589,  H.  472,  R.  353, 355. 

124.  The  Commander  himself,  or  his  mate,  must,  if 
required,  give  the  shipper  a  receipt  for  goods  as  they 
are  delivered. 

These  receipts  must  be  returned  to  the  Commander  when 
he  signs  Bills  of  Lading  or  on  discharge  of  the  goods. 
H.  350.  S.  717. 

125.  The  shipper  must  give  the  Commander  the  necessary 
documents  to  enable  the  goods  to  be  carried  within  the 
period  in  which  the  cargo  has  to  be  delivered  alongside.  If 
he  neglects  to  do  this,  and  the  ship's  departure  is  delayed  in 
consequence,  the  Commander  can  require  compensation  at 

♦  See  Art.  130,  post. 
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the  least  at  as  high  a  rate  as  demurrage,  and  failing 
payment  may  endorse  it  on  the  Bill  of  Lading.  The 
Commander  must  use  all  dispatch  so  as  to  be  ready  to  sail 
as  soon  as  the  cargo  is  laden  and  shipping  documents  are 
handed  to  him.  If  he  does  not  do  this,  or  in  any  other  way 
delays  his  departure,  the  charterer  is  entitled  to  compen- 
sation for  any  loss  he  sustains  thereby,  and  may  also,  if 
there  is  sufficient  cause,  cancel  the  charter. 

B.  41,  83,  G.  592,  H.  471,  I.  556,  P.  543. 

126.  A  charterer  of  a  whole  ship  may  cancel  the  Charter- 
party  on  paying  half  the  chartered  freight  and  all  demurrage, 
and  moneys  due  for  detention  beyond  the  demurrage  days, 
if  he  gives  notice  to  the  Commander  before  the  vessel  sails 
on  the  chartered  voyage. 

If  no  cargo  has  been  delivered  when  the  days  on  demurrage 
expire  the  Charter-party  is  deemed  to  be  cancelled. 

If  the  Charter-party  includes  more  than  one  voyage,  half 
freight  is  payable  for  the  first  and  a  quarter  freight  for  the 
rest.  If  the  Charter-party  is  for  a  voyage  out  and  home, 
half  freight  is  payable  for  the  whole. 

If  the  charterer  does  not  supply  a  full  cargo,  the 
Commander  need  not  commence  the  voyage  unless  he  is 
paid  the  freight  in  full  (dead  freight)  and  compensation  for 
expenses  incurred  by  the  short  supply,  or,  failing  payment, 
is  given  security  for  what  is  payable. 

If  such  payment  has  been  demanded  without  result, 
and  no  security  is  given  before  the  days  on  demurrage 
expire,  the  Commander  may  treat  the  Charter-party  as 
cancelled  by  the  charterer,  who  has  to  pay  freight  and  give 
compensation  as  above. 

If  a  Bill  of  Lading  has  been  previously  made  out,  the  rules 
laid  down  in  Art.  141  must  be  followed, 

B-  75.  G.  579.  581,  586.  H.  467, 1.  563,  564,  p.  552,  553,  S.  688,  689. 

127.  If,  in  consequence  of  the  cancelling  of  a  Charter- 
party  in  any  of  the  cases  mentioned  in  Art.  126,  goods 
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already  laden  have  to  be  re-landed,  the  charterer  must  pay 
the  Commander  all  expenses  incurred  in  loading  and 
discharging  the  goods ;  and  if  the  vessel  is  detained  beyond 
her  demurrage  days,  he  must  pay  compensation  at  a  rate 
not  less  than  that  of  demurrage. 

The  Swedish  version  refers  to  Arts.  120  and  122,  to  ascertain  the  compensa* 
tion  for  delay. 

G.  582,  I.  565. 

128.  If  a  charterer  of  a  whole  ship  wishes  to  cancel  the 
Charter-party  after  the  vessel  has  commenced  the  chartered 
voyage,  he  must  pay  freight  in  full  and  demurrage,  and 
also  compensation  for  any  further  delay  which  may  have 
occurred.  If,  however,  the  vessel  is  chartered  to  go  to 
another  place  to  take  in  cargo,  and  the  contract  is  cancelled 
before  the  vessel  leaves  the  loading  port,  or  is  rescinded  on 
the  ground  that  the  charterer  has  not  fulfilled  his  obligations 
in  accordance  with  Art.  126,  §  2,  the  charterer  has  only  to 
pay  three-quarters  freight.  If  the  Charter-party  includes 
more  voyages  than  one,  full  freight  is  due  for  the  voyage 
already  commenced,  half  freight  for  the  next,  and  a  quarter 
freight  for  the  rest.  If  the  charter  is  for  a  voyage  out 
and  home,  three-fourths  of  the  freight  is  payable  for  both 
if  the  charter  is  cancelled  before  the  return  voyage  has 
begun.  After  the  ship  has  sailed,  a  charterer  cannot 
require  the  cargo  to  be  delivered  in  an  intermediate  port, 
except  at  one  at  which  the  vessel  calls  for  other  reasons ; 
and  in  this  case,  in  addition  to  the  full  freight,  he  must  com- 
pensate the  Commander  for  any  special  expenses  and  losses 
incurred  by  discharging  the  cargo  at  an  intermediate  port. 

If  Bills  of  Lading  have  been  made  out,  the  provisions  of 
Art.  141  must  be  observed. 

G-  583. 584, 585, 1'  567,  P.  554. 

129.  If  a  vessel  is  chartered  by  several  persons,  each 
retaining  a  specific  portion  of  the  vessel,  and  they  all  agree 
to  cancel  the  charter,  the  rules  laid  down  in  Arts.  126-128 
apply  to  them  all. 
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If  they  do  not  all  agree,  the  charterer  who  desires  to 
rescind  must  pay  full  freight  and  such  demurrage  as 
circumstances  require,  and  also  compensation  for  further 
delay,  and  all  expenses  occasioned  by  his  withdrawal  from 
the  contract.  Such  charterer  can  only  require  his  goods  to 
be  re-landed  if  it  can  be  done  without  injury  to  the  other 
charterers,  either  by  delaying  the  voyage  or  otherwise ;  and 
he  must,  in  all  cases,  compensate  the  Commander  for  all 
damages,  losses,  and  expenses  caused  by  the  discharge. 

B.  87,  G.  590,  S.  685. 

The  Swedish  version  refers  to  Art.  128  for  the  rate  of  compensation  to  the 
Commander  at  the  head  of  the  Article. 

130.  A  charterer  who,  in  accordance  with  the  provisions 
of  Arts.  123,  127-129,  is  bound  to  pay  full  freight  for  goods 
which  are  not  carried  to  their  destination  by  the  vessel,  may 
claim  to  deduct  from  the  freight  all  special  expenses  which 
the  vessel  saves  by  not  carrying  the  goods. 

If  the  Commander  carries  other  goods  in  their  place,  half 
the  freight  of  such  goods  shall  be  deducted  from  what  the 
original  charterer  has  to  pay. 

F.  287,  G.  585,  587.  H.  466,  468,  I.  563,  P.  552. 

131.  If  goods  already  on  board  are  arrested  or  seques- 
trated by  any  person,  they  can  only  be  delivered  up  to  him 
on  the  same  conditions  as  those  on  which  the  charterer 
could  claim  to  have  them  discharged. 

132.  When  goods  have  been  received  on  board,  the 
Commander,  or  agent  appointed  for  the  purpose,  must, 
when  the  shipper  requires  it,  give  him  a  Bill  of  Lading, 
containing  a  receipt  for  the  goods  and  a  statement  of  his 
obligation  to  deliver  them  at  the  port  of  discharge  to  the 
proper  person  named  therein. 

The  Bill  of  Lading,  in  addition  to  the  signature  of  the 
person  giving  it  and  the  date  and  place  of  issue,  contains 
the  name  of  the  ship,  a  description  of  the  goods  that  are 
shipped,  and  the  name  of  the  consignee  and  port  of 
discharge.    Also,  in  cases  where  it  is  not  signed  by  the 
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Commander,  each  party  may  require  that  it  should  state  his 
name,  and  the  name  of  the  shipper,  the  ship's  home  port, 
and  whether  the  ship  is  a  sailing-vessel  or  a  steamer,  the 
nature,  quality,  weight,  quantity,  and  marks  of  the  goods, 
the  agreed  freight,  and  a  reference  to  the  Charter-party, 
either  as  a  whole  or  with  regard  to  certain  conditions. 

B.  40,  41,  G.  644,  645,  H.  507, 1. 555,  P.  538,  S.  706. 

*I33.  The  shipper  may  demand  as  many  Bills  of  Lading 
as  he  thinks  necessary ;  he  can  either  require  one  Bill  of 
Lading  for  all  the  goods  shipped,  or  separate  ones  for  each 
parcel.  It  is  his  duty  to  present  the  requisite  number  for 
signature  to  the  Commander  within  the  time  prescribed 
by  Art.  125,  and  the  Commander  may  require  one  copy 
signed  by  the  shipper.  The  Commander  must  not,  in  any 
case,  issue  a  Bill  of  Lading  for  goods  not  yet  received. 
If  Bills  of  Lading  are  issued  in  duplicate  or  more,  the 
number  must  be  stated,  they  must  be  identical,  but  the 
shipper  may  require  that  each  be  designated  numerically, 
as  first,  second,  third,  &c. 

B.  41,  F.  283,  H.  509,  510, 1.  556,  P.  538,  S.  707. 

134.  A  Bill  of  Lading  may  be  drawn  to  a  specific  person, 
to  a  specific  person  or  order,  or  to  bearer.  If  it  is  issued 
simply  "  to  order,**  the  order  of  the  shipper  is  meant. 

A  Bill  of  Lading  may  be  transferred  by  endorsement 
either  to  a  specific  person  or  in  blank,  unless  its  transfer  is 
prohibited  by  the  words  "  not  to  order,*'  or  other  express 
reservation  in  the  Bill  of  Lading  itself.  Any  person  who 
either  by  being  named  in  the  Bill  itself  or  by  shewing  a 
proper  and  uninterrupted  claim  of  transfer  to  himself,  or  a 
transfer  in  blank,  proves  that  he  is  the  rightful  holder  of 
the  Bill  of  Lading  can  demand  the  delivery  of  the  goods 
mentioned  in  it  to  himself. 

B.  40,  F.  281,  G.  646,  H.  508,  I.  555,  P.  538,  §  I,  R.  336.  a  706,  708. 

135.  If  no  specific  discharging  berth  is  named  in  the 
Charter-party,  the  Commander  may  select  one,  if  it  be  an 

"  ordinary  and  usual  one.    The  consignee  has,  however,  a 
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right  to  assign  a  berth  if  he  does  so  before  the  vessel  has 
reached  the  place  selected  by  the  Commander ;  in  this  case 
the  Commander  is  bound  to  take  his  ship  to  the  berth 
assigned,  provided  the  approach  to  it  is  clear  and  the  ship  can 
lie  at  it  in  safety  and  afloat.  If  there  are  more  consignees 
than  one,  the  Commander  is  not  bound  to  go  to  any  assigned 
berth  unless  all  the  consignees  agree  in  assigning  it. 

With  regard  to  subsequent  movements,  the  Commander's 
duties  are  governed  by  the  same  rules  as  are  laid  in  Art.  114 
with  respecting  to  loading  berths. 

The  Swedish  version  refers  to  Art.  114  throughout  as  governing  the  case. 

G.  593. 

136.  When  discharging  cargo,  the  Commander  delivers  the 
goods  alongside  ;  further  expenses  fall  on  the  consignee. 

If  a  specific  discharging  berth  has  been  agreed  on,  and 
the  ship  cannot  in  consequence  of  her  draught  of  water 
reach  it,  or  if  no  specific  berth  has  been  agreed  on  but 
she  cannot  reach  the  ordinary  and  customary  berth,  the 
Commander  must  bear  the  expense  of  transporting  the 
goods  to  such  berth. 

G-  594.  P-  539.  R-  346. 

137.  The  consignee  has  a  right  to  have  the  vessel  kept  in 
readiness  to  discharge  for  a  certain  number  of  days  (lay 
days)  without  payment,  and  after  that  for  a  certain 
additional  number  of  days  (days  in  demurrage)  at  a 
specified  rate. 

This  regulation  does  not  apply  to  the  vessels  engaged  in 
such  trades  as  are  mentioned  in  Art.  121.  The  rules  laid 
down  in  Arts.  1 18-120  with  regard  to  notices  of  readiness 
to  discharge,  calculating  lay  days  and  days  in  demurrage, 
their  number  and  the  compensation  payable  for  them,  are 
to  be  observed.  If  both  loading  and  discharging  are  on 
account  of  the  same  person,  demurrage  does  not  commence 
until  the  lay  days  stipulated  for  both  loading  and  discharging 
have  expired. 

G.  578. 595- 
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138.  Consignees  of  general  cargo  must  apply  to  the 
Commander  for  their  goods  at  the  time  appointed  by  him  ; 
if  such  persons  are  unknown  or  cannot  be  found,  notices 
must  be  given  in  the  manner  prescribed  in  Art.  118  for 
similar  cases. 

General  cargo  carried  in  the  vessels  mentioned  in  Art.  121 
may  be  discharged   by  the   Commander  without   special 
notice. 
0,605. 

But  if  cargo  is  discharged  from  such  vessels  on  a  Sunday  or  holiday,  the 
consignee  is  not  bound  to  receive  it  on  those  days,  nor  is  he  liable  for 
expense.     The  George  Ditman^  8  RJ.DM.,  407. 

139.  The  Commander  must  deliver  the  goods  at  the  port 
of  destination  to  the  person  who  presents  a  Bill  of  Lading, 
such  as,  under  the  provisions  of  Art.  134,  entitles  him  to 
demand  delivery. 

This  Bill  of  Lading  must,  after  the  discharge  is  complete, 
be  given  up  to  the  Commander  with  a  written  acknowledge- 
ment of  the  receipt  of  the  goods,  and  the  Commander  may, 
for  his  own  protection,  require  the  Bill  of  Lading  to  be 
placed  in  deposit  before  he  commences  to  discharge. 

The  Commander  may  also  require,  as  the  discharge 
proceeds,  that  the  quantities  discharged  be  written  off 
the  Bill  of  Lading,  or  that  special  receipts  be  given  for 

them. 
B.  44,  F.  285,  G.  647,  652, 1.  557,  560,  R.  336,  s  a,  350,  s.  718. 

140.  If  several  holders  of  Bills  of  Lading  present  them- 
selves and  claim  the  same  goods  under  the  Bills  of  Lading, 
the  Commander  will  not  deliver  the  goods  to  any  of  them, 
but,  unless  the  several  persons  agree  amongst  themselves  to 
>yhom  the  goods  shall  be  delivered,  shall  store  them  in  a 
safe  place,  and  as  soon  as  possible  give  the  several  claimants 
notice  of  what  he  has  done. 

This  regulation  does  not,  however,  apply  when  the  Bills 
of  Lading  have  been  numbered,  as  provided  in  the  final 
clause  of  Art.  133.      In  this  case  the  Commander  must 
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deliver  the  goods  to  the  person  whose  Bill  of  Lading  has 
the  lowest  number  of  those  presented. 

B.  44,  G.  648651,  H.  516.  P.  539,  §  I,  S.  716. 

141.  Even  if  the  Charter-party  is  cancelled  or  the  voyage 
interrupted,  the  Commander  must  not  deliver  the  goods 
elsewhere  than  at  their  port  of  destination,  unless  he  gets 
back  all  Bills  of  Lading  signed  by  him  (see  Art.  168).  This 
regulation,  however,  does  not  apply  to  cases  where  the 
Bill  of  Lading  contains  a  clause  prohibiting  its  transfer, 
or  where  the  several  copies  of  the  Bill  of  Lading  are 
numbered,  as  provided  in  the  final  clause  of  Art.  133. 
In  the  latter  case,  the  lawful  holder  of  the  copy  numbered 
"  First  **  may  demand  to  have  the  goods  delivered  to 
him,  notwithstanding  that  the  other  copies  have  not  come 
to  hand. 

B.  45,  G.  661,  662,  H.  511,  s.  712. 

142.  The  ship  is  liable  for  all  damages  or  diminutions  the 
goods  sustain  from  the  time  they  are  received  on  board 
until  they  are  delivered,  unless  it  can  be  reasonably  inferred 
that  the  damage  or  diminution  has  been  caused  by  perils  of 
the  sea,  capture,  or  other  misfortune  which  it  is  beyond  the 
power  of  the  Commander  or  crew  to  obviate,  or  that  such 
damage  or  diminution  be  the  consequence  of  defective 
packages,  inherent  vice,  wastage,  leakage,  mortality  of 
animals,  or  the  nature  of  the  goods.  If  the  damage  is 
caused  by  the  unseaworthiness  of  the  vessel,  the  Commander 
is  free  from  liability  if  the  defect  could  not  be  detected  in 
spite  of  all  diligence  {i.e.,  latent  defects). 

B.  13,  77,  F.  222,  280,  G.  607,  H.  345,  346,  I.  673  (7),  675  (11),  P.  557 
R.  341,  S.  6ig,  620. 

It  is  useful  to  compare  the  very  important  law  recently  (Feb.,  1893)  P^^ssed 
in  the  United  States,  and  which  came  into  operation  on  ist  July.  By  sect.  3 
of  that  Law,  if  the  owner  takes  care  that  the  ship  is  seaworthy  at  starting,  he 
is  not  liable  for  almost  any  damage  the  goods  may  sustain ;  whilst,  on  the 
other  hand,  by  sect,  x,  that  which  had  previously  been  held  in  the  Courts  of 
the  U.S.  to  be  contrary  to  public  policy,  t.^.,  the  exception  in  Bills  of  Lading 
of  negligence  of  captain  and  crew,  is  formally  prohibited. 
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143.  If  goods  are  shipped  which  require  special  care  and 
precaution  in  handling,  the  Commander  must  be  informed 
of  the  fact,  and  the  packages  containing  such  goods  dis- 
tinctly marked  ;  if  the  shipper  neglects  to  do  this,  he  has 
no  claim  for  damage  which  might  have  been  avoided  if 
such  care  and  precaution  had  been  used. 

Specie,  documents  of  value,  and  similar  valuables  are  not 
made  good  unless  they  have  been  declared  and  their  value 
stated. 

G.  608, 1.  498,  P.  497. 

144.  The  legal  relations  of  the  Commander  and  the  con- 
signee are  determined  by  the  Bill  of  Lading,  and  the  cargo 
must  be  delivered  to  the  latter  in  accordance  with  its 
conditions.  Conditions  in  the  Charter-party  to  which  no 
reference  is  made  in  the  Bill  of  Lading  are  therefore  of  no 
effect  as  against  the  consignee ;  they  only  affect  it  as  far  as 
specified ;  thus,  for  instance,  the  words  "  Freight  as  per 
Charter-party,**  do  not  incorporate  the  conditions  of  the 
Charter-party  as  to  lay  days,  days  on  demurrage,  and  com- 
pensation therefor,  money  due  for  demurrage  and  other 
matters  incurred  on  loading  cargo  cannot  be  demanded 
from  the  consignee  unless  a  clause  specially  reserving  them 
has  been  inserted  in  the  Bill  of  Lading. 

B.  42,  43,  F.  283,  G.  653,  H.  512, 1.  558,  559,  P.  540,  s.  709. 

F.  W.  Raikes. 
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VI.— CURRENT    NOTES    ON     INTERNATIONAL 

LAW. 

Extradition. 

rriHE   "  Correspondence   respecting    the   extradition    of 

■-      Jabez   Spencer   Balfour"   contained   in   the   Parlia- 
mentary Fsipev,  Argentine  Republic y  No.  i  (1893), is  interesting 
as  reviving  the  much  controverted  question  of  voluntary 
Extradition  apart   from   Treaty  provisions.     There  is   at 
present  no  Extradition  Treaty  between  Great  Britain  and 
the  Argentine  Republic,  though  a  Draft  was  signed   and 
ratified  by  the  British  Government  as  long  ago  as   May, 
1889.     For  several  years  past,  urgent  representations  have 
been    made  with    the    view   of   inducing    the    Argentine 
Government  to  surrender  fugitive  British  criminals  as  an 
act  of  International  Comity,  in  anticipation  of  the  future 
ratification  of  the  Treaty.     This  demand  has  always  been 
refused  as  inconsistent  with  Argentine  Law,  except  upon 
a  basis  of  reciprocity.     This,  as  Lord  Salisbury  pointed 
out  in  1890,  was  impossible,  **  as,  in  view  of  the  provisions 
of   existing    English    Law,    Her    Majesty's    Government 
cannot  engage  to  surrender  any  fugitive  from  a  country 
between  which  and  Great  Britain  no  Extradition  Treaty 
has   been   concluded   and   put   into   operation."      Owing, 
therefore,  to   this  curious  result  of  the   Extradition    Act 
of  1870,  there   is  a  deadlock  in   all   negotiations  on    the 
subject — and  the  difficulty  is  hardly  likely  to  be  overcome 
until  the  long  anticipated  Treaty  is  duly  signed  and  ratified. 
The    present    case    emphasises  the    importance    of    the 
recommendation   of   Lords   Denman   and    Russell   in    the 
Report  of  the  Royal  Commission  on  Extradition  of  1878, 
to  the  effect  that  it  is  desirable  that  a  Statutory  power  of 
surrender,  irrespective   of  Treaties,  should   be  vested    in 
the  Crown. 
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The  Behring  Sea  Arbitration. 
The  proceedings  before  the  Arbitration  Court  are  now 
concluded,  and  nothing  remains  but  for  the  Award  to  be 
delivered  and  the  question  of  future  Regulations  to  be  settled. 
For  a  full  account  of  the  Arbitration  we  may  refer  to  an 
Article  appearing  in  the  present  number  of  this  Review. 

*    ile   * 

! 

The  Siamese  **  Blockade." 

;  The    browbeating     of     Siam    into    an    unconditional 

i  acquiescence  in  the  French  demands,  has  cut  short  what 

promised  to  be  a  pretty  instance  of  the  modern  doctrine  of 
"  Pacific  Blockade/* 

No  State  Papers  on  the  subject  have  yet  been  issued,  so 
any  consideration  of  the  question  must  stand  over — at  any 
rate  for  the  present.  Meanwhile,  it  is  to  be  observed  that 
the  affair  was  a  curious  repetition  of  the  history  of  the 
Franco-Chinese  **  state  of  reprisals  *'  of  1884,  and  the 
consequent  **  Blockade "  of  Formosa.  An  exhaustive 
examination  of  this  latter  incident,  and  of  the  whole 
question  of  **  Pacific  Blockade,"  may  be  found  in  an  Article 
on  "  Some  Recent  Incidents  of  International  Law  "  in  the 
Law  Magazine  and  Review,  No.  CCLXXI.,  for  February,  1889, 
p.  109.  It  is  a  peculiarly  interesting  fact  in  the  present 
connection,  that  the  adviser  of  the  Siamese  Government 
on  Foreign  politics  is  no  less  an  International  Jurist  than 
M.  Rolin-Jacquemyns,  the  former  distinguished  General 
Secretary  of  the  Institute  of  International  Law,  and  that 
'  he  was  specially  chosen,  it  is  believed,  as  likely  to  be  a 

persona  grata  to  France. 

Private  International  Law. 
Foreign  Divorce. 
The  case  of  Green  v.  Gi^een,  L.R.   [1893]   P.  89,  was  a 
curious  instance  of    a  second    marriage    being  legal  in 
I  23—2 

i 
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America  by  American  Law,  while  a  first  marriage  was  still 
valid  by  English  Law.  The  petitioner,  a  British  subject 
domiciled  in  England,  was  married  in  London  to  an 
American  woman,  domiciled  in  the  United  States.  The 
wife  left  her  husband  and  went  to  America,  when,  after 
ineffectual  attempts  to  induce  him  to  consent  to  an 
amicable  separation,  she  obtained  a  decree  of  divorce  in 
Pennsylvania.  The  husband  was  served  with  notice  of  the 
proceedings,  but  did  not  appear.  He  now  petitioned  here 
for  a  divorce  which  was  granted  on  the  ground  of  the  wife's 
adultery,  the  first  marriage  being  held  to  be  still  subsisting. 
Gorell  Barnes,  J.,  said  :  "  I  have  looked  into  the  cases  to 
which  I  have  been  referred  from  the  time  of  Lolley's  Case 
down  to  Tollemache  v.  ToUemache  and  Harvie  v.  Farnie^  and 
I  find  that  there  is  no  case  in  which  it  has  ever  been 
decided  that  a  man  can  be  divorced  from  his  wife  by  the 
laws  of  a  country  in  which  he  has  never  been  resident  or 
domiciled."  The  case  most  in  point  on  which  the  learned 
Judge  laid  stress  was  Shaw  v.  Attorney-General,  2  P.  &  D.  156. 

John  M.  Gover. 


^xiarterljr    Itntts. 

Baker's  Halleok's  International  Law.* 
Sir  Sherston  Baker,  felix  opportunitate,  has  brought  out  a 
new  edition  of  Halleck's  well-known  book  at  a  moment 
when   the  views  of   American    Jurists  and   Publicists  on 
questions  of  International  Law  are  much  in  ore  omnium. 

*  HalUcWs  InternaHonal  Law  or  Rules  regulating  the  Intercourse  of  States 
in  Peace  and  War,  Third  Edition.  Thoroughly  revised  and  in  many  parts 
rewritten  by  Sir  Sherston  Baker,  Bart.,  Recorder  of  Barnstaple  and  Bideford, 
Associate  of  the  Institut  de  Droit  International.  Kegan  Paul,  Trench,  Tnibner» 
and  Co.    a  Vols.    1893. 
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Halleck's  work  appeals  to  the  mind  of  his  English  editor 
as  that  of  a  man  who  was  at  once  Jurist,  and  practical  man 
of  business,  from  the  nature  of  his  varied  duties  in  the  Field 
and  in  the  Secretariate.  General,  Statesman,  and  Jurist, 
Halleck  was  qualified,  by  his  necessarily  varied  information 
and  knowledge  of  men  and  manners,  for  writing  a  text-book 
such  as  could  be  placed  in  the  hands  of  the  officer  on  the 
march,  or  the  captain  of  a  man-of-war  (and  this,  we  learn, 
has  been  done  in  England),  while  it  could  also  be  placed 
on  the  shelves  of  a  Department  of  State,  and  of  the 
Diplomatic  Representatives  of  the  United  States  and  of 
other  countries.  For,  of  course,  although  primarily  written 
for  use  of  U.S.A.  officers,  whether  Military,  Diplomatic,  or 
Judicial,  Halleck's  book,  even  as  originally  written,  would 
have  appealed  to  a  wider  circle  than  one  of  purely 
American  readers,  and  in  its  present  shape,  as  edited  by 
Sir  Sherston  Baker,  it  has  several  features  special  to  the 
English  edition,  and  rendering  the  entire  work  one  of 
wider  utility  to  the  Diplomatist  and  Jurist. 

Sir  Sherston,  we  are  glad  to  see,  pays  a  graceful  tribute 
to  the  practical  utility  of  the  Quarterly  Digest  of  All  Reported 
Cases,  which  has  so  long  been  a  distinguishing  feature  of 
this  Review,  and  he  also,  we  are  equally  glad  to  see,  has 
reprinted  from  our  pages  the  translation  of  the  Law  of 
Papal  Guarantees  which  was  made  for  the  Law  Magazine 
and  Review  by  Mr.  C.  H.  E.  Carmichael,  M.A.,  of  the  Inner 
Temple.  This  last  is  one  of  the  points  in  which  Sir 
Sherston  Baker's  Edition  of  Halleck's  International  Law 
appears  to  us  to  appeal  to  the  studiosa  juventus  of  Stonyhurst, 
Edgbaston,  Ratcliffe,  and  other  such  centres  of  Education, 
while  at  the  same  time  it  is  of  considerable  value  to  the 
student  of  International  Law  and  of  Political  Science 
generally.  For  many  there  be  who  talk  glibly  enough 
about  the  Law  of  Papal  Guarantees,  but  few  who  have 
studied  it.    There  may  be  some  excuse  for  such  want  of 
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knowledge  on  the  part  of  those  who  have  not  kept  abreast 
of  our  publication  of  matter  of  interest  in  Continental  Legal 
subjects  in  the  pages  of  this  Review.     But   there  can  be 
none  for  those  who  make  Sir  Sherston's  new  book  the  Text- 
book for  their  studies  in   International  Law,  as  might,  we 
think,  advantageously  be  done  at  the  Institutions  which 
we  have  named.     There  are  other  and  even  more  cogent 
reasons  for  their  adopting  it,  for  we  find  L  ir  Sherston  paying 
close  attention  throughout  to  the  various  questions  of  special 
interest  to  the  Roman  Catholic  world  in  the  matter  of 
International  Law  and  Canon  Law,  such  as  those  relating 
to  the   Holy   See,    to    Conclaves,    and  the  International 
position  of  the  Holy  See  as  an  Arbitrator  between  the 
nations,  as  in  the  Caroline  Islands  case.    The  references  to 
the   Canon    Law — Sext,   Clementines,    &c. — are    frequent 
throug:hout  the  work,  and  would  alone  entitle  it  to  considera- 
tion in  the  quarter  indicated,  as  well  as  with  all  those  who 
recognise  the  historic  value  of  the  study  of  the  Canon  Law. 
At  the  same  time,  the  American  student  of  the  Law  of 
Nations  should  be  gratified  by  the  addition  of  GeneralCullum's 
sympathetic   memoir   of   General    Halleck,  which    Judge 
Peabody  kindly  procured  for  Sir  Sherston.     There  may  be 
some  points  on  which  the  American  reader  of  our  day  would 
perhaps  not  be  well  pleased  with  Halleck.     It  is  decidedly 
an  irony  of  fate  which  has  led  to  such  a  marked  revival  of 
the  mare  clausum  controversy  at  the  very  time  when  the 
volumes  before  us  must  have  been   passing   through  the 
Press.     In  Halleck's  opinion  such  a  controversy  was,  so  to 
speak,  as  dead  as  Julius  Caesar.     But  we  have  seen  that  it 
is  by  no  means  dead,  but,  on  the  contrary,  very  much  alive, 
although  eventually — at  least  nominally — thrust   into  the 
back  ground,  by  the  very  parties  who  had  first  revived  it. 
The  controversy,  as  such,  would  appear  to  have  a  Buddhistic 
capacity  for  new  births.     We  should  be  glad  if  it  would  at 
last  reach  its  proper  Nirvana. 
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There  are  points  of  view  from  which  a  Military  man  who 
has  held  high  Civil  functions,  involving  a  knowledge  of 
Diplomacy  and  International  Law  is  well  qualified  as  a 
Text  writer,  and  these  points  are  in  favour  of  Halleck.  On 
the  other  hand,  there  is  in  such  writers  a  tendency,  perhaps, 
to  cut  the  Gordian  knot  where  a  difficulty  meets  them,  and 
to  give  scant  heed  to  the  theories  of  the  pure  Jurist. 
They  are,  in  fact,  apt  to  be  Text  writers  of  a  somewhat 
rough  and  ready  type.  When  laying  down  the  Rules  of 
International  Laws  Halleck  is,  we  think,  not  exempt  from 
some  of  these  failings,  but  they  belong  to  his  particular 
class  rather  than  to  the  man.  The  man  Halleck  was,  to 
all  appearances,  an  honest,  upright,  occasionally  perhaps 
hasty,  Soldier,  Statesman,  and  Author.  He  was  a  man  of 
action  rather  than  of  the  office  or  study.  He  would 
probably  have  been  extremely  bored  by  anything  like  a  set 
discussion  of  the  theories  of  the  Jurists  from  Ayala  and 
Grotius  downwards,  and  would  have  brushed  them  aside  as, 
after  all,  mere  theories.  Perhaps  this  was  partly  the  secret 
of  his  rather  contemptuous  treatment  of  the  mare  clausum 
question,  for  it  evidently  did  not  strike  him  that  there  was 
any  such  question  still  in  existence.  Not  being  in  existence 
—for  him — it  was  not  worth  discussing,  and  he  cannot  be 
said  to  discuss  it.  This  treatment  of  a  subject  so  closely 
connected  with  the  still  pending  Behring  Sea  Arbitration 
seems  to  us  a  striking  proof  alike  of  Halleck's  military 
impatience  of  mere  theory,  and  of  Halleck's  honesty. 

* 

The  Coming  London  Conference  of  the  Association  for  the 

Beform  and  Codification  of  the  Law  of  Nations. 

The  Conference  which  was  lately  held  by  the  Association 
at  the  Guildhall,  by  kind  permission  of  the  Corporation  of 
London,  to  endeavour  to  attain  to  some  agreement  on  the 
important  question  of  Bills  of  Lading,  has  resulted  in  the 
decision  on  the   part   of  the   Executive   Council   of  the 
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Association  to  hold  a  Conference  of  the  Association  in 
London  in  October.  The  principal  question  will,  of  course, 
be  that  which  has  been  the  causa  causans  of  the  coming 
meeting,  but  the  other  branches  of  the  field  of  International 
Law  embraced  within  the  scope  of  the  Body  will  find  their 
due  place  in  the  programme.  With  regard  to  Bills  of 
Lading,  we  will  only  now  say  that  the  questions  at  issue 
appear  to  be  of  a  character  serious  enough  to  justify  amply 
the  decision  of  the  Executive  Council  to  submit  them  to 
the  entire  Association  in  Conference  assembled,  and  we 
sincerely  hope  that,  at  the  Conference,  wise  counsels  will 
prevail. 

*.* 

The  Judgment  in  the  Behring  Sea  Arbitration. 

While  we  are  going  through  press,  the  text  of  the 
Decision  in  this  important  International  question  comes 
to  our  hands,  in  the  pages  of  the  IndSpendance  Beige,  of 
Brussels,  of  Wednesday,  i6th  August,  1893,  from  which  we 
translate  it : — 

"  The  Arbitral  Tribunal  has  this  day  [Tuesday,  15th 
August,  1893]  given  its  Judgment. 

"  I.  Russia  never  exercised,  down  to  the  cession  of 
Alaska  to  the  United  States,  the  exclusive  right  over  the 
Fur  Seal  Fisheries  in  Behring  Sea  beyond  the  ordinary 
limits  of  Territorial  Waters. 

*'  2.  Great  Britain  neither  recognised  nor  conceded  to 
Russia  any  right  to  exclusive  jurisdiction  over  the  Behring 
Sea  Fisheries. 

*'  3.  The  Behring  Sea  is  comprised  within  the  expression 
'  Pacific  Ocean,'  as  it  was  used  in  the  Treaty  of  1825 
between  Russia  and  Great  Britain. 

"  After  that  Treaty,  Russia  neither  possessed  nor  exercised 
any  exclusive  right  of  jurisdiction  in  the  Behring  Sea,  nor 
any  exclusive  right  over  the  Seal  Fisheries  beyond  the 
ordinary  limits  of  Territorial  Waters. 


QUARTERLY   NOTES.  319 

"  4.  All  the  rights  of  Russia  in  that  part  of  Behring  Sea 
East  of  the  Maritime  limit  determined  by  the  Treaty  of 
March,  1889,  between  the  United  States  and  Russia,  passed 
integrally  to  the  United  States. 

"5.  The  United  States  have  no  right  of  protection  or 
property  in  the  seals  frequenting  the  Islands  belonging  to 
the  United  States  in  Behring  Sea  when  such  seals  are 
outside  the  ordinary  three-mile  limit." 

It  is  pleasant  to  know  that  both  Lord  Hannen  and 
Senator  Morgan  expressed  their  thanks  to  the  French 
Government  for  the  hospitality  offered  them,  which,  as  we 
have  heard  from  other  well-informed  sources,  was  really  on 
a  splendid  scale.  Thus  has  come  to  an  end  this  cause 
cilebre  in  International  Law,  and  the  same  Hall  which 
witnessed  the  conclusion  of  the  Treaty  of  Paris  has  also 
witnessed  the  settlement  of  the  grave  International  problem 
of  the  Behring  Sea  Arbitration. 

[%*  We  shall  hope  to  print,  in  November,  the  full  text 
of  the  Decision  and  Articles  as  sent  to  us  by  our  valued 
Contributor,  Mr.  Alexander  Robertson,  at  a  moment  when 
it  was  impossible  to  carry  them  into  our  present  issue. 
We  take  this  opportunity  of  expressing  our  sincere  gratifi- 
cation at  the  fact  of  the  arguments  urged  by  our  Contributor, 
hoth  in  his  former  and  present  Articles,  being  in  such  close 
harmony  with  the  line  of  Juridical  reasoning  followed  by 
the  Tribunal.— Ed.] 
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A  Digest  of  the  Law  of  Evidence.  By  Sir  James  Fitzjames 
Stephen,  Bart.,  K.C.S.I.,  D.C.L.,  formerly  a  Judge  of  the 
Hi^h  Court  of  Justice,  Queen's  Bench  Division ;  Honorary 
Fellow  of  Trinity  College,  Cambridge.  Fourth  Edition. 
Macmillan  &  Co.     1893. 

Since  the  first  edition  of  this  widely  known  book  was 
published,  in  1876,  the  work  has  undergone  many  alterations. 
In  this,  the  fourth  edition,  the  Law  relating  to  Evidence  has 
been  brought  down  to  the  end  of  1892.  Sir  James  Stephen's 
work  has  been  too  long  in  ore  omnium  to  call  for  much  notice  from 
us.  We  need  do  little  more  than  draw  attention  to  the  new  edition, 
and  remark  that  among  the  changes  in  the  Law  introduced 
since  the  last,  we  may  notice  the  provisions  of  the  Oaths  Act, 
1888  (51  &  52  Vict.,  c.  46),  which  have  effected  a  very  desirable 
change  in  the  administration  of  the  Criminal  Law. 


The  Law  of  Evidence.  By  Sidney  L.  Phipson,  M.A.,  Cantab., 
of  the  Inner  Temple,  Barrister-at-Law.  Stevens  and  Haynes. 
1892. 

This  is  an  honest  endeavour  to  walk  in  the  footsteps  of 
Sir  James  Stephen,  or  even,  as  the  author  thinks,  to  improve 
on  that  master  of  Jurisprudence.  We  are  by  no  means  sure  but 
that  Mr.  Phipson  has  succeeded  in  finding  openings  for  so  doing. 
Sir  James  Stephen's  book  contains  little  more  than  the  skeleton 
of  a  Digest ;  Mr.  Phipson's,  on  the  other  hand,  contains  some  con- 
siderable pickings  on  the  dry  bones.  His  uniform  arrangement 
of  stating  :  ist,  the  Rules  of  Evidence ;  2nd,  the  Principles  upon 
which  they  are  founded ;  3rd,  their  Limitations ;  and  4th,  their 
Illustrations,  is  a  well  conceived  idea,  and  is  well  carried  out. 

The  subject  of  Evidence  is  of  great  general  importance,  and 
it  is  well  that  it  should  attract  alike  masters  of  Juridical  Science 
like  Sir  James  Stephen  and  young  workers  in  the  field  like  Mr, 
Sidney  Phipson. 

It  is  but  lately  that  in  a  Provincial  cause  ciUbre^  the  nine  days' 
wonder  of  its  neighbourhood,  much  of  that  which  was  adduced 
in  Court  as  Evidence  was  pronounced  from  the  Bench  to  be  not 
sufficient  to  hang  a  dog,  and  therefore  clearly  unfit  to  have  been 
brought  in  as  Evidence  at  all.     It  is  not  to  be  supposed  that 
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inadequate  conceptions  of  what  constitutes  Evidence  are 
confined  to  the  Police  of  any  one  part  of  England,  or,  indeed, 
of  the  United  Kingdom.  But  it  is  certainly  much  to  be  desired 
that  those  who  have  the  charge  of  cases  involving  capital 
offences  should  be  so  far  imbued  with  the  general  principles  of 
Evidence  as  neither  unduly  to  waste  the  time  of  the  Courts,  nor 
to  bring  themselves  within  such  condemnation  as  recently  befel 
them  in  a  part  of  England  not  reputed  to  be  Bceotian  in  its 
intellectual  capacity,  and  not  to  be  excused  on  the  score  of 
remoteness  from  the  busy  haunts  of  men. 

Paley's  Law  and  Practice  of  Summary  Convictions,  Seventh 
edition.  By  Walter  H.  Macnamara,  of  the  Inner  Temple, 
Barrister-at-Law,  Registrar  attached  to  the  Railway  and  Caral 
Commission.     Sweet  and  Maxwell,  Limited.     1892. 

The  fourth  and  fifth  editions  of  this  work  were  edited  by  the 
late  Henry  Macnamara  (afterwards  one  of  the  Railway  Com- 
missioners), and  he  undoubtedly  caused  the  book  to  be  considered 
a  standard  work  on  the  subject.      Whether  the  present  Editor 
has  fully  sustained  the  laurels  of  his  father  is  not  so  clear.      It 
may  seem  to  some  that  the  duties  of  Registrar  to  the  Commission 
cannot  be  very  severe  if  sufficient  leisure  from  those  labours  be 
afforded    for  the  editing  of    a  book  of   600  pages.     Be  this, 
however,  as  it  may,  the  work  appears  to  have  been  brought 
down  to  date  with  the  latest  Statutes,  and  it  also  contains  the 
Summary  Jurisdiction. Rules,  1886  and  1891,  the  Crown  Office 
Rules,  1886,  and  many  useful  Forms.    The  right  of  appeal 
from  Summary  convictions  to  Courts  of  Quarter  Sessions  has 
been  somewhat  enlarged  by  the  Summary  Jurisdiction  Act  of 
1879,  t>ut  there  is  much  still  capable  of  improvement  in  that 
direction.     It  is  one  of  the  absurdities  of  our  Legislation  that 
while  an  appeal  lies  in  almost  every  case  from  a  conviction  of 
a  Metropolitan  Police  Magistrate,  a  Barrister  learned  in  the 
Law,  an  appeal    from  the  too  often   less  learned   and    more 
prejudiced  **  great  unpaid,"  as  a  rule  only  exists  where  there  is 
imprisonment  without  the  option  of  a  fine.      Mr.  Macnamara's 
book  deserves  success. 


Leading  Cases  and  Opinions  on  International  Law,  By  Pitt 
CoBBETT,  M.A.,  D.C.L.,  of  Gray's  Inn,  Barrister-at-Law. 
Second  Edition.     Stevens  and  Haynes.     1892. 

We  are  glad  to  note  that  our  contributor,  Dr.  Pitt  Cobbett, 
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has  produced  a  new  edition,  revised  and  improved,  of  his 
Leading  Cases,  Many  new  cases  have  been  added,  and  the  book, 
in  its  newshape,even  more  than  in  its  first,  will  form  a  desirable 
addition  to  the  library  of  the  student  of  the  Law  of  Nations. 

Principles  and  Practice  of  the  Law  of  Libel  and  Slander,  By  Hugh 
Fraser,  M.A.,  LL.D.,of  the  Inner  Temple  and  Northern  Circuit, 
Barrister-at-Law.     Reeves  and  Turner.     1893. 

It  is  obvious  to  anyone  familiar  with  the  principles  and 
practice  of  the  law  of  Libel  and  Slander,  that  a  book  of  less 
than  250  pages  cannot  possibly  contain  more  than  the  merest 
outHne  of  the  subject  on  which  it  treats.  We  regret  to  be 
obliged  to  say  that,  in  the  case  of  the  volume  before  us,  this 
outline  is  not  without  many  mistakes.  It  is,  therefore,  to  be 
feared  that  the  Author  did  not  adequately  profit  by  the  kindness 
of  Mr.  Blake  Odgers,  who,  we  are  told,  bestowed  **  occasional 
hints  of  kindly  advice  *'  on  this  new  aspirant  to  literary  honours. 
Thus,  at  pp.  86,  87,  under  the  head  **  Privilege,**  we  find  the 
following  heading  :— "  Occasions  of  absolute  privilege,  where  no 
action  lies,  however  untrue  or  malicious  the  statements  may 
have  been.'*  Under  this  are  classed,  "  Reports  in  a  newspaper 
of  proceedings  in  a  Court  of  Justice  if  published  contem- 
poraneously with  such  proceedings.**  This  is  misleading :  the 
privilege  is  not  absolute  but  qualified,  and  depends  on  the  report 
being  fair  and  accurate ;  the  word  absolutely  as  applied  to  the 
privilege,  though  in  the  Libel  Bill  (1888)  when  before  the  House, 
was  struck  out  in  Committee.  The  subject  is,  therefore, 
wrongly  classed.  Again,  the  law  as  laid  down  at  p.  30  is  out  of 
date,  while  the  only  modern  case  quoted,  Jackson  v.  Adams,  is 
not  only  not  an  authority  in  support  of  the  proposition  in  the 
text,  but  is  in  direct  contradiction  to  it.  Passing  over  other 
matter  open  to  criticism,  we  turn  to  the  Forms  and  Precedents 
in  the  Appendix.  We  fear  we  cannot  congratulate  the  Author 
either  on  their  conciseness  or  on  their  lucidity.  No  practitioner 
with  any  respect  for  his  name  would  use  such  profuse  innuen- 
does; nor  would  he  in  his  Defence  elaborate  a  statement 
occupying  seven  lines  of  print,  traversing  the  whole  charge 
alleged  in  the  supposed  Statement  of  Claim.  Doubtless  the 
Author  has  bestowed  pains  over  his  work,  and  for  this  he  may 
be  commended,  but  we  fear  that  in  its  present  shape  it  will  be 
of  httle  use  to  the  practitioner,  though  it  may,  perhaps,  suit  the 
general  public. 
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By    C.    H.    LoMAX,    M.A.,    of   the    Inner    Temple, 
Barrister-at-Law. 


AdminiBtration  :— 

(i-)  P.  D. — Application  by  Brother — Widow  to  he  Cited, — W.  died  iutestafce 
m  1891.  He  had  married  in  1848,  and  his  wife  immediately  left  him, 
and  had  not  been  heard  of  since.  His  brother  applied  for  administra- 
tioii.  The  Court  refused  to  make  the  grant  withont  citing  the  widow. — 
In  the  goods  of  White^  66  L.T.  861. 

(iL)  Ch.,  J}. -^Assets — Life  Assurance — Power  to  Appoint  Sum—Will — 
Express  Reference. — The  rules  of  a  life  assurance  society  provided 
that  the  assured  might  nominate  a  person  to  receive  the  sum  assured, 
and  that  in  case  of  no  nomination  the  sum  should  be  paid  to  his 
assigns  under  any  disposition  specifically  affecting  the  same  by  deed,  will, 
or  other  instrument,  either  by  express  reference  or  by  general  reference 
to  sums  due  on  assurances.  In  case  of  no  nomination  or  disposition,  the 
sum  was  to  be  paid  to  his  widow;  if  no  widow,  to  his  children  living  at 
his  death;  if  no  children,  to  his  executors.  The  assured  made  no 
nomination.  By  his  will,  which  contained  no  express  or  general 
reference  to  the  sum  assured,  he  gave  his  residue  in  trust  for  his  three 
daughters  and  the  widow  of  a  deceased  son.  He  left  no  widow.  Heldf 
that  the  testator  had  not  made  the  sum  assured  assets,  that  there  was 
nothing  illegal  in  the  contract  with  the  assurance  company,  and  that 
the  three  daughters  were  entitled  to  the  sum. — Davies  v.  Davies, 
61  L.J.  Ch.  595. 

(iii.)  C.  A. — Bond — Failure  to  make  Provision  for  Legacy — Liability  of  Surety 
on  Bond. — An  administratrix  cum  testamento  annetoo  handed  over  the 
amount  of  a  legacy  g^ven  in  the  will  to  an  infant,  to  X.,  who  made 
away  with  it.  She  distributed  the  remainder  of  the  estate.  Held,  that 
as  the  payment  of  the  legacy  had  become  impossible,  there  was  a  breach 
of  the  condition  of  the  bond  to  well  and  truly  administer,  and  that  the 
sureties  were  liable  on  the  bond,  which  had  been  assigned  to  a  guardian 
on  behalf  of  the  legatee,  who  was  still  an  infant. — Dobhs  v.  Brain^  L.R. 
[1892]  2  Q.B.  207. 


I  QUARTERLY   DIGEST. 

(i.)  P.  D. — Presumption  of  Death— Foreign  Grant  followed, — Where  a 
foreign  Court  of  competent  jarisdiction  had  made  a  grant  of  adminis- 
tration on  the  presomption  of  the  death  of  the  intestate,  held^  that 
the  grant  might  be  accepted  as  safficient  proof  of  the  death  withont 
requiring  independent  eyidence. — In  the  goc^  of  Spenceley,  L.R.  [1892] 
P.  255. 

(ii.)  P.  D. — Will  Annewed — Orant  to  Stranger, — ^Testator  bequeathed  his 
estate,  which  consisted  entirely  of  leaseholds,  to  his  wife  for  life,  with 
remainder  to  his  stepson  A.,  whom  he  appointed  sole  executor.  A. 
died  without  proving  the  will,  and  his  wife  took  out  administration  to 
his  estate.  The  testator's  widow  received  the  rents  of  the  houses 
during  her  life,  and  bequeathed  them  to  B.  Disputes  having  arisen  as  to 
the  houses,  it  was  arranged  that  the  administratrix  of  A.  should  take  out 
administration  to  the  testator  and  sell  the  houses  for  the  purposes  of 
division,  but  she  died  before  doing  so.  The  testator  had  no  known 
relatives,  and  his  will  appointed  no  residuary  legatee.  Held,  that 
administration  might  be  granted  to  B. — In  the  goods  of  Jackson,  L.B. 
[1892]  P.  257. 

(iii.)  Ch.  D. — Annuity  to  Widow — Dower — Satisfaction  of — Priority, — 
Where  a  testator  disposes  by  will  of  all  his  r^  estate,  out  of  which 
his  widow  would  be  dowable  if  he  died  intestate,  and  g^ves  her  an 
annuity  which  he  declares  to  be  in  satisfaction  of  dower,  and  dies 
seised  of  real  estate,  the  annuity  to  the  widow  is  not  entitled  to  priority 
over  legacies  given  by  the  will  in  case  of  the  personal  estate  being 
insufficient  to  pay  the  annuity  and  legacies  in  full. — Greenwood  v. 
Greenwood,  L.R.  [1892]  2  Gh.  295;  61  L.J.  Gh.  558;  67  L.T.  76; 
40  W.R.  681. 

(iv.)  P.  D. — Creditors — Funeral  Expenses — Priority. — An  intestate  died  by 
his  own  hand,  after  having  murdered  his  wife  and  child,  and  all  three 
were  buried  at  the  expense  of  the  parish.  Held^  that  the  fact  of  the 
guardians  of  the  poor  having  had  the  duty  of  burial  cast  upon  them 
gave  them  no  right  to  administration  in  priority  to  ordinary  creditors, 
and  that  the  creditor  who  first  applied  to  the  Court  was  entitled  to 
the  grant.— In  the  goods  of  Weare,  66  L.T.  860. 

(v.)  Ch.  D. — Marshalling  Assets — Debts — "Real  Estate  charged  with  Legacies, 
— Testatrix  directed  her  debts  and  funeral  and  testamentary  expenses 
to  be  paid  as  soon  as  possible,  and,  after  making  a  specific  bequest, 
gave  £500  to  M.  She  made  other  specific  bequests,  and  gave  all  her 
real  estate  and  her  residuary  personal  estate  to  trustees,  on  trust  to 
sell,  and  to  hold  the  proceeds  as  therein  mentioned,  and  appointed  the 
trustees  executors.  The  personal  estate  not  speciBcally  bequeathed 
was  insufficient  to  pay  the  leg^ies  in  full,  after  providing  for  the  debts 
and  funeral  and  testamentary  expenses.  Held,  that  M.  was  entitled 
to  have  the  assets  marshalled,  so  that  her  legacy  might  be  a  charge 
on  the  real  estate  to  the  extent  to  which  the  personal  estate  had  been 
applied  in  the  payment  of  debts  and  funeral  and  testamentary  expenses. 
—Pa^tsons  V.  MilUr,  67  L.T.  223. 

See  Mortgage,  p.  17,  iv. 
Adulteration  :— 

(vi.)  Q.  B.  D. — Analysis — Portion  of  Sample  Retained — Sale  qf  Food  and 
Drugs  Act,  1879,  s.  3. — An  inspector  having  taken  a  sample  of  milk, 
submitted  part  of  it  for  analysis,  and  retained  the  other  portion.  Held, 
that  he  was  not  bound  to  submit  for  analysis  the  whole  of  the  sample 
taken  by  him.— BoZ/s  v.  Thompson,  L.R.  [1892]  2  Q.B.  196 ;  67  L.T.  295. 
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Arbitration  :— 

(i.)  Q.  B.  D,—Co8t»— Arbitrator's  Fees— Taxation^ Arbitration  Act,  1889, 
$»  2,  8ched.  1  (t). — An  award  was  made  by  arbitrators  and  an  ampire 
in  faronr  of  the  plaintiff,  who  took  np  the  award,  and  paid  the  fees  of 
the  arbitrators  and  umpire.  The  award  provided  that  the  costs  of  the 
plaintiff  of  and  incidental  to  the  reference  and  award  should  be  paid 
by  the  defendant.  Held,  that  as  the  arbitrators  and  umpire  had  not 
settled  or  taxed  their  own  fees,  the  same  must  be  taxed  in  the  usual 
way  by  the  taxing  master. — In  re  Arbitration  between  Prebble  and 
EoWiwon,  67  L.T.  267. 

(ii.)  C.  A. — Insurance^  Condition  Precedent  to  Action. — A  policy  provided 
that  any  claim  in  any  way  relating  to  the  policy  should  be  referred  to 
arbitration,  and  that  the  insurers  should  not  be  liable  in  respect  of  any 
such  claim,  "  unless  and  until  the  liability  of  the  company  and  the 
amount  thereof,  if  not  admitted,  shall  have  been  determined  by  such 
arbitrator,  &c.,  whose  award  thereon  shall  be  a  condition  precedent  to 
any  liability  of  the  company  or  any  right  of  action  against  the  com- 
pany in  respect  of  such  claim,  and  the  award  only  shall  be  sued  on." 
Held,  that  a  decision  in  an  arbitration  was  a  condition  precedent  to  a 
right  of  action  by  the  assured  in  respect  of  a  claim  arising  under  the 
policy. — Scott  T.  Mercantile  Accident  and  Guarantee  Insurance  Co,, 
66  L.T.  811. 

See  Partnership,  p.  18,  ii. 
Army  J— 

(iii.)  Q.  B.  D.^BUleUing  Soldiers^BiUet  List^Obligation  on  Victualling' 
house-keeper  to  Provide  Quarters—Army  Act,  1881,  ss.  108—110. — The 
constable  in  charge  at  any  place  mentioned  in  the  route  furnished  to 
the  commanding  officer  of  any  part  of  Her  Majesty's  regular  forces 
must  find  billets  for  all  the  officers,  soldiers,  and  horses  mentioned  in 
the  route,  for  whom  quarters  are  required  ;  and  the  billet  list  made  out 
by  the  police  authority  is  not  conclusive  as  to  the  number  of  officers, 
soldiers,  or  horses  for  whom  the  keeper  of  a  victualling-house  shewn  in 
the  list  may  be  required  to  find  quarters  on  an  emergency.  Such  list 
merely  determines  the  proportion  in  which  the  billets  are  to  be  dis- 
tributed among  the  keepers  of  victualling-houses,  and  does  not  relieve 
them  of  liability  to  find  accommodation  (according  to  the  proportions 
shewn  in  the  list)  for  any  number  for  whom  quarters  are  required. — 
Sharratt  v.  Scotney,  L.R.  [1892]  2  Q.B.  479  j  40  W.R.  645. 

Bankruptcy:— 

(iv.)  C.  A. — Bankruptcy  Notice — Final  Judgment — **  In  Accordance  with  the 
Terms  of  the  Jtidgment  ** — Bankruptcy  Act,  1883,  «.  4,  sub-s,  1  (g). — A 
bankruptcy  notice  will  be  set  aside  if  it  varies  from  the  form  of  the 
judgment  in  such  a  way  as  to  cause  confusion  to  the  debtor.  H.  and 
other  named  plaintiffs  issued  a  writ.  The  statement  of  claim  alleged 
that  they  were  trustees  of  a  certain  hospital.  Judgment  was  signed  on 
the  defendant's  default  in  pleading,  the  plaintiffs  being  described  in  the 
judgment  as  "  H.  and  others."  A  bankruptcy  notice  was  issued  by  the 
plaintilb,  requiring  the  defendant  to  pay  the  amount  of  the  judgment 
to  "H.  and  others  (trustees  of  St.  John's  Hospital,  Northampton)." 
Held,  that  the  bankruptcy  notice  was  not  in  accordance  with  the  terms 
of  the  jodgment,  and  must  be  set  aside. — E»  p»  Hughes;  in  re  Howes, 
67L.T.218;  40  W.R.  647. 
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(i.)  C.  A. —  Bankmptcy  Notice — Service  out  of  Jurisdiction — Foreigner^' 
Bankruptcy  Acty  1883,  m.  4,  1  (g)  ;  6,  1  (a). — There  is  no  jurisdiction 
to  allow  serrice  of  a  bankruptcy  notice  on  a  foreigner  out  of  the  juris- 
diction.—/n  re  Pearson ;  e.  p.  Pearson,  L  B.  [1892]  2  Q.B.  263  ;  61  L.J. 
Q.B.  586. 

(ii.)  Q.  B.  D. — Pefit ion— Service  of — Substituted  Service — Bankruptcy  Rules, 
1886,  r.  154. — A  person  employed  by  the  petitioning  creditor's  solicitor 
to  serre  a  petition  failed  to  effect  personal  service.  The  registnur 
refused  to  order  substituted  service  on  the  ground  that  such  person 
was  not  a  person  in  the  permanent  employ  of  the  creditor  or  his 
solicitor  within  the  meaning  of  the  rule.  Heldy  that  the  refusal  was 
wrong,  and  the  Court  being  satisfied  that  the  debtor  was  keeping  out 
of  the  way  to  avoid  service  ordered  service  by  registered  letter. — 
S.  p.  BranJU ;  in  re  Blackman,  40  W.R.  670. 

(iii.)  C.  A.,^ Proof —Loan  to  Trader — Interest  varying  with  Prqfits — Partner^ 
ship  Law  Amendment  Act,  1865,  ss.  1  and  5.  See  Vol.  17,  p-  76,  vii. — 
Held,  reversing  decision  of  Q.  B.  D.,  that  the  ag^reement  was  so  Tagoe 
and  anoertain  that  it  must  be  treated  as  void,  and  that  the  lender  was 
entitled  to  prove  for  the  unpaid  balance  of  his  loan. — E.  p.  Baxter;  in  re 
Vince,  L.R.  [1892]  2  Q.B.  478 ;  67  L.T.  70. 

(iv.)  Q,  B.  D. — Property  Divisihle — Commission  Earned  before  Discharge. — 
An  agent  employed  to  sell  property  became  bankrupt,  but  sold  the 
property  before  obtaining  his  discharge.  The  final  contract  of  sale 
was  not  signed,  nor  the  purchase  money  paid,  till  after  the  date  of 
discharge.  Held,  that  as  all  the  agent^s  services  had  been  rendered 
before  the  discharge,  and  nothing  essential  remained  to  be  done  by 
him  after  the  discharge,  the  commission  money  belonged  to  the  trustee 
in  bankruptcy.— JS.  p,  Henry ;  in  re  Byrne,  67  L.T.  280. 

(v.)  Q.  B.  D. — Sequestration — Power  to  Restrain-- Secured  Creditor — Bank- 
ruptcy Actf  1883,  ss.  9,  10,  46. — The  debtor  was  ordered  in  a  Chancery 
action  to  pay  trust  moneys  into  Court.  He  failed  to  do  so,  and  a  writ 
of  sequestration  was  issued,  under  which  his  property  was  taken 
possession  of.  A  receiving  order  was  subsequently  made.  Held,  that 
the  plaintiff  in  Chancery  was  a  creditor,  and  not  a  secured  creditor, 
and  that  all  further  proceedings  under  the  writ  of  sequestration  ought 
to  be  stayed. — E.  p,  HammoHd^Brown ;  in  re  Hastings,  67  L.T.  234. 

Bill  of  Sale  :— 

(vi.)  C.  S. —  Validity — Deviation  from  Statutory  Form — Untrue  Statement  of 
Consideration — Defeasance — Bills  of  Sale  Act,  1882,  ss.  8,  9. — An  untrue 
statement  of  the  consideration  for  a  bill  of  sale  is  not  a  deviation  from 
the  statutory  form,  and,  therefore,  does  not  wholly  avoid  the  instru- 
ment, but  only  renders  it  void  under  sect.  9  of  the  Act  above-mentioned, 
in  respect  of  personal  chattels  comprised  therein.  A  collateral  agree- 
ment that  the  grantee  of  a  bill  of  sale  by  way  of  security  for  an 
advance  shall  not  enforce  it  until  he  has  exhausted  certain  other 
securities  held  by  him,  is  not  a  term  for  the  **  defeasance "  of  the 
secarity ;  and  the  non-insertion  of  such  agreement  in  the  bill  of  sale 
does  not  constitute  a  deviation  from  the  statutory  form. — Ueseltine  v. 
Simmons,  L.B.  [1892]  2  Q.B.  547. 

Bond:— 

(vii.)  C.  A. —  Unsealed  Instrument — Claim  by  Obligee — Presumption  as  to 
Feat. — A  bond  was  found  among  the  papers  of  a  deceased  person  in 
favour  of  S.,  a  volunteer.  The  bond  was  stamped,  and  bore  the  words, 
**  sealed  with  my  seal,"  and  the  attestation  clause  stated  that  it  was 
"  signed,  sealed,  and  delivered."     There  was,  however,  no  seal,  mark, 
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or  wafer,  on  the  face  of  the  document,  and  nothing  to  shew  that  it  had 
erer  borne  a  seal.  No  evidence  was  given  as  to  the  document  having 
been  sealed.  Held^  that,  nnder  the  circumstances,  the  Court  would  not 
presume  that  it  had  been  sealed. — Oswell  v.  Shepherdf  67  L.T.  64. 

Building  Society  :— 

(i-)  C.  A.  D. — Liquidation —Preference  Shares — Liability  of  Ordinary 
Memher$. — A  building  society  in  liquidation  had  advanced  members, 
unadvanced  members,  and  holders  of  preference  shares.  The  rules 
authorised  the  issue  of  preference  shares  bearing  a  guaranteed  dividend, 
and  provided  that  the  holders  of  such  shares  were  not  to  be  liable  to 
contribute  to  the  expenses  or  losses  of  the  society,  or  to  share  in  the 
profits.  The  assets  were  insuflScient  to  pay  the  preference  share- 
holders in  full.  Heldf  that  the  preference  shareholders  were  not  liable 
to  contribute  to  expenses  or  losses,  but  were  entitled  to  payment  of 
the  amount  due  to  them  in  full,  with  interest,  until  payment ;  and  that 
for  the  purpose  of  such  payment  the  other  members  must  contribute, 
the  advanced  members  by  payment,  and  the  unadvanced  members  by 
deduction  from  any  moneys  which  would  otherwise  be  payable  to 
them. — In  re  Reliance  Permanent  Benefit  Building  Society ,  61  L.J .  Ch.  453 ; 
66  L.T.  823. 

(ii.)  C.  A. — Rules — Construction — Losses — Liability  of  Membei's — Building 
Societies  Act,  1874,  «.  14. — The  rules  of  a  building  society  empowered 
the  directors  to  deduct  annually  from  the  amount  standing  to  the  credit 
of  each  member,  whether  advanced  or  unadvanced,  such  sum  as  might 
be  necessary  to  meet  the  current  expenses  and  contingencies  of  the 
society,  the  amount  of  such  deduction  to  be  calculated  pro  rata 
according  to  the  shares  or  interest  of  the  member  in  the  society.  The 
funds  of  the  society  were  misappropriated  by  the  secretary,  and  the 
directors  resolved  that  the  loss  should  be  met  by  deducting  a  certain 
percentage  from  the  amount  standing  to  the  credit  of  the  unadvanced 
members,  and  by  adding  the  same  percentage  to  the  debit  of  the 
advanced  members.  Heldt  that  even  if  the  loss  were  a  contingency 
within  the  meaning  of  the  rules,  the  members  could  not  be  compelled 
to  contribute  beyond  the  amoimt  standing  to  their  credit. — Durham  and 
Northumberland  Woi-king  Men*s  Permanent  Building  Society  v.  Davidson, 
61  L.J.  Q.B.  473  ;  67  L.T.  269. 

Bye-Laws  :— 

(iiL)  C.  A..— Validity — Statutory  Powers — Dock  Company — London  and  St, 
Katharine  Docks  Act,  1864 — Harbours,  Docks,  and  Piers  Clauses  Act, 
1847. — The  statutory  powers  conferred  on  dock  companies  and  other 
bodies  created  for  public  purposes,  and  authorised  to  acquire  land  for 
such  purposes,  imply  a  prohibition  of  the  exercise  of  more  extensive 
rights  which  such  companies  might  have  by  virtue  of  their  ownership 
of  property.  A  bye-law  is  not  an  agreement  made  by  an  owner  of 
property  with  persons  who  desire  to  use  it ;  but  is  binding  on  all 
persons  to  whom  it  applies,  whether  they  agree  to  be  bound  by  it  or 
not.  All  regulations  made  by  a  body  corporate,  and  intended  to  bind 
members  of  the  public  who  come  within  the  sphere  of  their  operations, 
as  well  as  themselves  and  their  officers  and  servants,  may  properly  be 
called  **  bye-laws,"  whether  they  are  valid  or  invalid  in  point  of  law. 
Bye-laws  and  regulations  made  with  respect  to  the  use  ly  the  public 
of  the  docks,  wharves,  quays,  and  warehouses  belonging  to  the  London 
and  St.  Katharine  Dock  Company,  are  not  valid  and  binding  unless 
made,  confirmed,  and  published  as  bye-laws  in  the  manner  provided  by 
the  Act  of  1847  above  mentioned. —  London  Association  of  Shipowners 
avd  Brokers  v.  London  and  India  Docks  Joint  Committee  and  London  and 
St.  Katharine  Dock  Co,,  67  L.T.  238. 
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Carrier  :— 

(i.)  Q.  B.  D. — Contract  for  Berth  in  Railway  Carriage — Warranty  of 
Functuality. — A  statement  in  the  official  guide  of  a  sleeping  car 
company,  which  has  sleeping  cars  on  certain  trains  running  from 
Paris,  that  such  trains  correspond  with  some  learing  London  at  specified 
times,  is  not  a  warranty  of  punctuality,  but  a  mere  representation  that 
the  proper  time  of  the  arrival  of  the  trains  from  London  are  those 
mentioned  therein,  and  imposes  no  duty  on  the  company  to  see  that 
such  trains  do  so  arrive. — Lockyer  v.  International  Slee^ng  Car  Co.^ 
61  L.J.  Q.B.  501. 

Colonial  Law;— 

(ii.)  P.  C. —  CanafJa — Position  of  Provincial  Qovemments— Prerogative  of 
Crown — British  North  America  Act^  1867. — The  several  Provincial 
Governments  in  the  Dominion  of  Canada  are  Gk>vemments  of  the  Queen 
within  the  limits  prescribed  by  the  Act  above>mentioned,  and  therefore 
the  claim  of  a  Provincial  Government  in  a  liquidation  is  a  Crown  debt, 
and  entitled  to  payment  in  priority  to  other  claims. — Liquidators  of 
Maritime  Bank  oj  Canada  v.  Receiver-Qeneral  of  New  Brunswick^ 
67  L.T.  126. 

(iii.)  P.  C. — New  Zealand —Powers  of  Governor — Appointment  of  Judges — 
Supreme  Court  Judges  Act,  1S5S— Supreme  Court  Act^  1882. — The 
Governor  of  New  Zealand  has  no  power  to  add  to  the  number  of  judges 
of  the  Supreme  Court  of  the  colony,  without  express  parliamentary 
sanction,  and  in  the  absence  of  parliamentary  provision  for  the  saUiries 
of  the  judges  so  added. — Attomey-Qeneral  of  New  Zealand  ▼.  Edwards, 
65  L.T.  833. 

Company:— 

(iv.)  C.  A. — Debenture — Action  by  Dehenture-holder — Receiver^  Principal 
not  Payable.  —The  Court  will  at  the  instance  of  a  debenture-holder, 
where  the  debenture  creates  a  floating  chaige  on  the  assets  of  a 
company,  appoint  a  receiver  of  the  property  so  charged,  if  the  security 
is  in  jeopardy  through  the  insolvency  of  the  company,  even  though  the 
principal  secured  by  the  debenture  is  not  immediately  payable,  and 
default  has  not  yet  been  made  in  payment  of  interest  for  the  period 
prescribed  by  the  debenture.— T/jot-n  v.  Nine  Reefs,  67  L.T.  93. 

(v.)  Ch.  "D,— Debentures—Trust  Deed— Power  to  "  Sanction  Mod^ation" 
— A  company  issued  debentures,  which  purported  to  be  a  first  charge 
on  the  company's  property,  and  to  be  subject  to  the  provisions  of  a 
covering  deed,  and  provided  that  the  trustees  of  such  deed  might 
convene  meetings  of  the  debenture-holders,  without  specifying  the  nature 
of  the  business  to  be  transacted.  The  deed  provided  that  meetings  of  the 
debenture-holders  might  "  sanction  any  modification  or  compromise  of 
the  rights  of  the  debenture-holders  against  the  company  or  against  its 
property."  The  trustees  convened  a  meeting  of  the  debenture-holders, 
at  which  a  resolution  was  passed  sanctioning  a  loan  to  the  company  to 
take  priority  over  the  debentures.  Such  a  loan  was  ma  'e  and  seoared 
by  a  mortgage  of  the  company's  property.  Held,  in  an  action  by  two 
debentore  holders  who  did  not  attend  the  meeting,  that  the  resolution 
of  the  meeting  was  intra  vires,  and  that  the  mortgage  had  priority.  — 
Follit  V.  Eddystone  Granite  Quarries,  61  L.J.  Ch.  567 ;  40  W.R.  667. 

(vi.)  Ch.  D.  —  Diiector  —  Misfeasance  —  Acceptance  of  Founder^ s  Shares  — 
Agreement — Knmpledge  of  Existing  Shareholders. — The  vendor  to  a 
company  agreed  with  four  persons  that  if  they  would  each  subscribe 
for  100  shares  he  would  give  them  each  one-fifth  of  his  profits  under 
his  agreement  with   the  company,  which    was    referred  to    in    the 
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memorandam  of  ftssooiation.  The  agreement  was  modified,  and 
provided  that  the  vendor  should  receive  a  sum  of  oash,  and  certain 
ordinary  and  vendor's  shares.  It  appeared  by  a  schedole  that  one-fifth 
of  the  vendor's  shares  were  to  be  allotted  to  each  of  the  four  persons. 
The  subscribers  to  the  memorandum  approved  the  modified  agreement, 
and  elected  the  four  persons  directors.  The  vendor,  after  allotment, 
transferred  one-fifth  of  his  ordinary  shares  to  each  of  the  four  persons. 
The  arrangement  under  which  this  was  done  was  known  to  the  existing 
shareholders.  The  directors  issued  a  prospectus,  which  did  not  mention 
the  transfer  of  shares  to  them,  but  no  shares  were  subscribed  for  by 
the  public.  The  liquidator  applied  for  a  declaration  that  the  directors 
had  been  guilty  of  a  misfeasance.  Held  :  (1)  that  they  were  not  liable 
in  respect  of  the  vendor's  shares,  as  the  agreement  mentioned  the 
transfer  of  them  ;  (2)  that  they  were  liable  in  respect  of  the  ordinary 
shares,  as  the  agreement  did  not  refer  to  the  transfer  of  them,  and 
that  the  knowledge  of  the  existing  shareholders  did  not  protect  them, 
as  the  public  had  been  invited  to  subscribe ;  (3)  that  they  could  not 
say  that  the  shares  were  valueless,  as  they  had  paid  the  full  nominal 
value  for  some  for  which  they  had  subscribed. — In  re  Postage  Stamp 
Automatic  Delivery  Co.,  61  L.J.  Oh.  597 ;  67  L.T.  88. 

(i.)  Ch.  D.  —  Directors  —  Misfeasance  —  Form  of  Summons  —  Companies 
(Winding-up)  Act,  1890,  s.  10. — To  render  directors  liable  for  mis- 
feasance or  breach  of  trust  in  relation  to  matters  which  are  not  ultra 
vires  the  company,  it  must  be  shewn  that  they  have  not  really  exercised 
their  judgment  and  discretion  as  agents  of  the  company  with  reference 
to  such  matters.  A  summons  taken  out  by  the  liquidator  seeking  to 
make  directors  liable  for  misfeasance  or  breach  of  trust,  should  define 
the  grounds  on  which  the  application  is  based. — In  re  New  Mashona- 
land  Exploration  Co.,  67  L.T.  90. 

(ii.)  Cb..  D. — Director — Representation — Personal  Liability, — The  directors 
of  a  company  offered  to  pay  the  plaintiffs  for  goods  supplied  partly  in 
first  mortgage  debentures.  The  offer  was  accepted.  The  defendant 
was  a  director  of  the  company  and  was  chairman  of  the  board  meeting 
at  which  the  offer  was  made.  It  tamed  out  that  there  were  not  enough 
of  the  first  mortgage  debentures  of  the  company  available  to  carry  out 
the  arrangement.  The  company  was  wound  up,  and  the  plaintiffs 
sought  to  make  the  defendant  personally  liable,  on  the  ground  that 
he  had  represented  that  he  had  authority  to  Agree  to  allot  the 
debentures  to  them.  Held,  that  the  claim  could  not  be  sustained. — 
Elhington  v.  Hurter.L.n.  [1892]  2  Ch.  462  j  61  L.J.  Ch.  614  j 
66  L.T.  764. 

(iiL)  C.  A. — Prospectus — Misrepresentation, — Decision  of  Ch.  D.  (see  Vol.  17, 
p.  81,  i.)  affirmed. — Scott  v.  Snyder  Dynamite  Projectile  Co.,  67  L.T.  104. 

(iv.)  C.  A. —  Prospectus  —  Misi-epresentation  —  Action  of  Deceit. — Action 
against  directors  of  a  company  who  had  issued  a  prospectus  inviting 
subscriptions  for  preference  shares.  The  prospectus  alleged  that 
''guaranteed  dividends'*  at  a  specified  rate  were  payable  until  a 
specified  date ;  and  that  this  dividend  was  "  secured  by  deposit  with 
trustees  of  a  sufficient  amount  of  Government  secarities,  and  first-class 
bank  and  insurance  stock  to  cover  same."  There  was,  in  fact,  no  such 
gnarantee,  nor  deposit  of  Grovemment  securities,  or  first-class  bank  or 
insurance  stock.  Held,  on  the  evidence,  that  the  statements  above- 
mentioned  were  false  to  the  knowledge  of  the  directors;  that  they 
were  made  for  the  purpose  of  inducing  persons  to  take  shares,  and 
were  calculated  to  deceive,  and  that  an  action  of  deceit  would  therefore 
lie,  and  the  directors  were  liable. — Knox  v.  Hayman,  67  L.T.  137. 
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(i.)  Ch.  D. — Reduction — Issued  and  Unissued  Shares, — The  original  thare 
capital  of  a  company  consisted  of  £10  shares,  some  only  of  which  had 
been  issued  and  fully  paid-up.  It  was  proposed  to  reduce  the  capital 
by  treating  the  issued  capital  as  £7  lOs.  shares,  and  the  unissued 
as  £10  shares.  Heldf  that  the  proposed  reduction  was  within  the 
meaning  of  the  Companies*  Act. — In  re  Pinkney  JjT  Sons,  40  W.R.  398 ; 
67  L.T.  117. 

(ii.)  Ch.  D. —  Winding-up — DistHhution  of  Assets — Different  Classes  of 
Shares — Interest  on  Capital  Paid  in  Advance  of  Calls, — In  the  winding- 
up  of  a  company  it  appeared  that  certain  shareholders  had  made 
payments  in  advance  of  calls,  on  which  interest  had  been  paid  in 
accordance  with  the  company's  resolutions.  There  were  shares  of  £1 
each  fully  paid-up,  and  shares  of  £5  each  on  which  £1  per  share  had 
been  called  up.  The  assets  were  not  sufiScient  to  repay  the  whole  of 
the  capital.  Held,  that  interest  on  the  amounts  paid  in  advance  of 
calls  must  be  paid  to  the  time  of  distribution,  and  that  the  amounts  so 
paid  with  interest  took  priority  in  the  distribution.  Held,  also,  that 
the  £5  shares  must,  for  the  purposes  of  distribution,  be  treated  as  the 
equivalent  of  five  £1  shares,  with  4s.  paid  on  each  ;  and  that  the 
holders  of  £1  shares  must  be  repaid  16s.  in  respect  of  each  share 
before  the  holders  of  the  £5  shares  could  come  in  to  share. — In  re 
Wakefield  Rollinq  Stock  Co.,  67  L.T.  83  ;  40  W.R.  700. 

(iii.)  C.  A.— Winding-up  —  Examination — Official  Receiver  —  Report — Com- 
panics  (Winding-up)  Act,  1890,  s.  S,  sub-is.  (1),  (2),  (3).— An  order  for 
public  examination  of  a  person  may  be  made  on  the  ex  parte  applica- 
cation  of  the  official  receiver;  but  such  person  may  apply  for  the 
discharge  of  the  order  on  the  ground  of  want  of  jurisdiction.  To  g^ve 
jurisdiction  to  make  the  order  there  must  be  before  the  Court  a  further 
report  in  writing  of  the  official  receiver,  shewing  that,  in  his  opinion, 
a  fraud  has  been  committed  by  somebody,  and  that  the  person  proposed 
to  be  examined  is  a  person  who  has  taken  a  part  in  the  promotion  or 
formation  of  the  company,  or  has  been  a  director  or  officer  of  the 
company  ;  but  the  report  need  not  name  any  person  as  having  com- 
mitted fraud.— In  re  Trust  and  Investnient  Corporation  of  South  Africa, 
40  W.R.  689. 

(iv.)  C.  A. — Winding-up— Set-off — Mutual  Dealings — Bankruptcy  Act,  1883, 
8.  ZS— Joint  Stock  Companies  Arrangement  Act,  1870,  s.  2. -Decision  of 
Q.  B.  D.  {see  Vol.  17.  ?•  82,  iv.)  affirmed.  Held,  that  where  an  arrange- 
ment is  proposed  between  an  insurance  company  in  liquidation  and  its 
creditors,  the  holders  of  policies  which  have  matured  form  a  distinct 
class  from  the  holders  of  policies  which  have  not  matured ;  and  that 
the  proposals  for  arrangement  ought  to  be  laid  before  separate  meeting^ 
of  both  such  classes  of  policy-holders. — Sovereign  Life  Assurance  Co.  v. 
Dodd,  L.R.  [1892]  2  Q.B.  673. 

(v.)  Ch.  D. —  Winding-up — Practice  —  Petition  for  Compulsory  Order — 
Application  for  Supei'vision  Order — Companies  (Winding-up)  Act,  1890. 
— Where  a  petition  has  been  presented  and  advertised  for  a  compulsory 
winding-up,  the  Court  will  not  make  a  supervision  order  at  the  hearing, 
although  all  the  parties  appearing  concur  in  applying  for  such  an 
order,  but  will  order  the  petition  to  stand  over,  and  fresh  advertisements 
to  be  issued  stating  that  a  supervision  order  would  be  asked  for. — 
In  re  New  Oriental  Bank  Corporation,  67  L.T.  87. 

Copyright:— 

(vi.)  C.  A« — International  Copyright — Translation — Expired  Copyright. — 
Sect.  6  of  the  International  Copyright  Act,  1886,  does  not  revive  the 
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oopyright  in  a  translation  which  has  expired  before  the  Act  came  into 
force.— Lauri  v.  Benad,  61  L.J.  Ch.  680 ;  67  L.T.  276  ;  40  W.B.  679. 

County  Court  :— 

(i.)  C.  A,— Jurisdiction^ Agreement  for  Lease — Specific  Performance — 
Action  for  Rent. — The  doctrine  that  a  person  who  enters  under  an 
agreement  for  a  lease  is  to  be  treated  as  being  in  under  the  terms  of 
the  agreement,  can  only  be  applied  by  a  Court  which  has  concurrent 
jurisdiction  in  law  and  equity  j  and  accordingly,  in  the  case  of  premises 
exceeding  £500  in  value,  a  county  court  cannot  treat  a  person  who 
has  entered  under  such  an  agreement  as  being  a  tenant  under  the 
terms  thereof,  and  g^ve  judgment  for  rent  accordingly.  —Foster  v.  Reeves, 
L.R.  [1892]  2  Q.B.  256;  40  W.R.  695. 

See  Railway,  p.  21,  iii. 
Criminal  Law:— 

(ii.)  C.  C.  It. — Infant — Capacity  for  Committing  Felony— Criminal  Law 
Amendment  Act^  1886, «.  4. — The  common  law  rule  that  an  infant  under 
the  age  of  fourteen  years  is  presumed  to  be  doli  incapax^  and  therefore 
cannot  be  convicted  of  felony,  is  not  altered  by  the  Criminal  Law 
Amendment  Act.  Therefore  a  boy  under  the  age  of  fourteen  cannot 
be  convicted  of  unlawfully  and  carnally  knowing  a  girl  under  the  age 
of  thirteen.—Rcflr.  v.  WatU,  67  L.T.  300. 

(iii.)  Q.  B.  D. — Appeal  against  Emcessive  Sentence — No  Appearance  of 
Prosecutor — Q;ua8hing  of  Conviction. — B.  was  convicted  and  sentenced 
by  a  court  of  summary  jurisdiction.  He  appealed  to  Quarter  Sessions 
on  the  ground  that  the  sentence  was  excessive.  The  prosecutor  did 
not  appear  at  thu  sessions,  and  the  court  quashed  the  conviction.  Held, 
that  the  court  had  acted  rightly  in  doing  so. — Reg.  v.  Surrey  Justices 
and  Bell,  67  L.T.  266. 

(iv.)  Q.  B.  D. — Offence  Insufficiently  Described  in  Conviction — Conspiracy 
and  Protection  of  Property  Act,  1876,  s.  7. — The  summary  conviction  of 
the  appellant  stated  that  he  wrongfully  and  without  legal  authority 
followed  the  informant  in  a  disorderly  manner,  with  two  or  more  other 
persons,  "  with  a  view  to  compel  him  to  abstain  from  doing  acts  which 
he  had  a  legal  right  to  do."  Held,  that  these  acts  should  have  been 
specified  in  the  conviction,  and  that  it  must  be  quashed.  The  justices 
who  convicted  were  shareholders  in  companies  owning  ships  which 
were  insured  in  societies,  such  societies  being  members  of  an  association 
of  which  the  prosecutor  was  an  agent.  Held,  that  the  justices  were  not 
so  interested  as  to  be  disqualified  on  the  ground  of  bias. — Reg.  v. 
McKenzie,  L.R.  [1892]  2  Q.B.  619 ;  67  L.T.  201. 

(v.)  Q.  B.  !>, -Vagrant  AcU— Gaming  in  Public  Place— 3S  ^  37  Tict, 
c.  38,  s.  3. — In  order  to  convict  under  the  section  above-mentioned,  of 
the  offence  of  playing  or  betting  by  way  of  wagering  or  gaming  in  a 
public  place,  with  a  coin,  card,  token,  or  other  article  used  as  an 
instrument  or  means  of  wagering  or  gaming,  it  must  be  alleged  and 
proved  that  the  defendant  was  guilty  of  wagering  or  gaming  at  some 
game  or  pretended  game  of  chance.— Rid^et<;oy  v.  Famdale,  L.R.  [1892] 
2  Q.B.  809. 

Damages  :— 

(vi.)  Ch.  D.  —  Mectsure  of — Injunction  to  Restrain  Sale  of  Shares  — 
Fluctuating  Value. — An  interlocutory  injunction  was  granted,  on  the 
usual  undertaking  us  to  damages,  to  restrain  the  owner  of  shares  from 
selling  or  dealing  with  them.     The  injunction  was  dissolved,  and  an 
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enqnirj  as  to  damages  ordered.  The  ralne  of  the  shares  had 
flnotaated  oonsiderablj.  Held,  that  the  true  measure  of  damages  was 
not  the  difference  between  the  highest  price  at  which  the  shares  could 
have  been  sold  daring  the  continoance  of  the  injunction  and  the  price 
at  the  date  when  it  was  dissolved,  but  the  difference  between  the  price 
at  the  date  of  the  granting  of  the  injunction  and  the  price  on  the  daj 
when  the  shares  could  first  have  been  sold.  ^Manaell  v.  BritUh  Lin^n 
Company  Bank,  67  L.T.  171. 
• 

Domicile  :— 

(i.)  P.  D. — Divorce — Jurisdiction, —A.  husband  and  wife  were  both  bom  in 
France,  of  English  parents  who  resided  in  France.  The  husband  and 
wife  both  resided  in  France,  but  the  husband  on  coming  of  age  made  a 
declaration  that  he  intended  to  retain  his  English  nationality.  It 
appeared  that  he  and  his  father  both  intended  to  return  to  England 
when  they  had  made  sufficient  money  to  maintain  them.  He  deserted 
his  wife  and  committed  adultery.  Held,  that  he  had  never  lost  his 
domicile  of  origin,  that  the  wife  took  his  domicile,  and  that  as  both 
the  parties  were  domiciled  in  England  there  was  jurisdiction  to  grant 
a  divorce.— Gouldsr  v.  Ootdder,  L.E.  [1892]  P.  240. 

Dower.— iSM  Administration,  p.  2,  iii. 

Easement  :— 

(ii.)  Ch.  D. — Light — Implied  Grant — Extent — Ordinary  Purposes, — In  the 
case  of  an  implied  g^rant  of  light,  the  amount  of  light  granted  is  snch 
as,  having  regard  to  all  the  circumstances  of  the  case,  must  be  con- 
sidered to  have  been  in  the  contemplation  of  the  grantor  and  grantee ; 
and  cannot  be  greater  than  is  reasonably  sufficient  for  the  immediate 
future  use  of  the  dominant  tenement,  and  for  any  purposes  for  which 
it  can  reasonably  be  anticipated  that  such  tenement  will  be  used  in  the 
more  distant  future. — Corbett  v.  Jones,  67  L.T.  191. 

Eoclesiastical  Law:— 

(iii.)  Arches  Court  of  Canterbury.— PaciiZ<y— Stained  Qlass  Window 
— Chancel — Wishes  of  Parishioners — Costs. — Where  a  faculty  was 
applied  for  to  replace  a  plain  glass  window  in  the  chancel  of  a  church 
with  one  of  stained  glass,  held,  that  the  discretion  of  the  Ordinary  was 
the  same  as  if  the  proposed  window  was  to  be  placed  in  any  other  part 
of  the  church.  Held,  also,  that  even  if  the  majority  of  the  parishioners 
wished  the  existing  window  to  be  retained,  the  discretion  of  the  Ordi- 
nary was  not  fettered.  Held,  on  the  evidence,  that  the  objections  to 
the  proposed  faculty  were  not  sustained,  and  that  it  ought  to  issue, 
but  that  no  costs  ought  to  be  g^ven  against  the  opposing  parties. — 
NickalU  v.  Briscoe,  L.B.  [1892]  P.  269. 

(iv.)  Consistory  Court  of  liOndon.— Faculty  for  Bemoval  of  Hwnan 
Remains — Persons  Interested.— Where  a  faculty  is  granted  for  the  re- 
moval of  human  remains  from  a  church  or  disused  churchyard,  the 
Court  will  insert  provisions  authorising  persons  whose  relatives  are 
inteired  in  such  church  or  churchyard  to  select  any  particular  church- 
yard or  consecrated  cemetery  for  re-interment.  In  granting  a  faculty 
authorising  on  sanitary  grounds  the  removal  of  human  remains  interred 
in  a  church,  the  Court  exempted  from  the  operation  of  the  faculty 
several  ancient  family  vaults. — Rector,  ^c,  of  8t,  Helen's,  Bishopsgate 
V.  PaHshioners  of  the  Same,  L.R.  [1892]  P.  259. 
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(i.)  P.  C'-NotntnaHon — Roman  Catholic — 13  iinn«,  c.  18. — Deoision  of 
Arches  Coorfc  (see  Vol.  17,  86,  iii.)  aflSrmed. — BUhop  of  Norwich  v. 
Boyer,  67  L.T.  30. 

(ii.)  P.  C. — Ritual  of  Communion  Service — Additional  Ceremonies — Position 
of  Celebrant — Monition — Historical  Evidence. — Where  ancient  facts  of 
a  public  nature  require  to  be  ascertained,  historical  works  may  be  re- 
ferred to  as  evidence.  In  the  celebration  of  the  Holy  Communion  it 
is  not  an  ecclesiastical  offence — (I)  to  administer  wine  mixed  with 
water,  the  mixing  having  taken  place  before,  and  not  as  part  of  the 
service ;  (2)  to  use  excessive  care  in  the  reverent  consumption  of  the 
consecrated  elements  after  the  close  of  the  service ;  (3)  to  sing  a  hymn 
known  as  the  **  Agnus  Dei,"  before  the  reception  of  the  elements :  (4) 
to  adopt  the  "  eastward  position  "  during  the  early  part  of  the  service, 
before  the  Prayer  of  Consecration ;  (5)  to  take  part  without  objection 
in  the  service  while  lights  are  baming  on  the  Holy  Table  when  they 
are  not  required  for  the  purpose  of  giving  light.  A  clergyman  who 
takes  part  in  the  service  in  a  church  where  there  are  unlawful  ornaments 
does  not  necessai'ily  use  the  ornaments  as  a  matter  of  ceremony.  Where 
the  Court  is  satisfied  that  an  ecclesiastical  offence  which  has  been 
proved  will  not  be  repeated,  it  is  not  bound  to  issue  a  monition  in  re- 
spect of  such  offence. — Read  v.  Bishop  of  Lincoln^  67  L.T.  128. 

Friendly  Society:— 

(iii )  Q.  B.  D.— FriendZy  Societies  Act,  1876,  ».  22— Dwpi*<«g.— The  Act,  and 
the  rules  of  a  society  which  provide  that  disputes  between  a  member 
and  the  officers  should  be  decided  in  a  particular  manner,  do  not  include 
a  dispute  as  to  whether  a  person  who  has  been  expelled  from  the  society 
is  entitled  to  be  re-instated,  and  in  snch  a  dispute  the  High  Court  has 
jurisdiction.— JriZfM  v.  WelU,  L.B.  [1892];2  Q.B.  226;  61  L.J.  Q.B.  606. 

Gaming:— 

(iv.)  Q,  B.  D. — Ad/vertisement — Contract  of  Insurance,  8^9  Vict,,  c.  109 — 
14  Geo,  III.,  c.  48,  s,  2. — The  defendants,  the  proprietors  of  a  medical 
preparation  called  **  The  Carbolic  Smoke  Ball,'*  issued  an  advertise- 
ment promising  to  pay  £100  to  any  person  who  contracted  the  influenxa 
after  havinc:  used  one  of  their  smoke  balls,  in  a  specified  manner  and 
for  a  specified  time.  The  plaintiff  on  the  faith  of  this  advertisement 
bought  one  of  the  defendants'  smoke  balls,  and  used  it  in  the  manner 
and  for  the  time  specified,  but  contracted  the  influenza.  Held,  that  the 
defendants  had  contracted  to  pay  the  plaintiff  £100  in  the  events  which 
had  happened ;  that  the  contract  was  neither  a  contract  by  way  of 
wagering,  nor  a  policy,  and  that  the  plaintiff  was  entitled  to  recover. — 
CaHUly.  Carbolic  Smoke  Ball  Co,,  L.B.  [1892]  2  Q.B.  484. 

Guarantee  :— 

(v.)  Ch.  D. — Statute  of  Frauds,  s.  4 — Note  or  Memorandum  in  Writing — 
Will. — A  testator,  who  had  verbally  promised  to  gpiarantee  the  pay- 
ment of  debts  due  from  his  son  to  certain  firms,  recited  this  fact  in  his 
will  and  codicil.  Held,  that  such  recital  was  not  a  **  note  or  memo- 
randum in  writing'*  within  sect.  4  of  the  Statute  of  Frauds,  of  the 
testator's  promise  to  answer  for  his  son's  debts ;  and  that  the  testator's 
estate  was,  therefore,  not  liable  on  the  guarantee. — Hoyle  v.  Hoyle, 
67  L.T.  254. 

Habeas  Corpus  :— 

(vi.)  H.  L. — Appeal-- Return  to  Writ — Judicature  Act,  1873,  s.  19.  —An  order 
that  a  writ  of  habeas  corpus  should  issue  may  be  appealed  from.  The 
House  of  Lords  will  not  encourage  such  appeals,  or  lightly  interfere 
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with  the  issne  of  the  writ.  Where  it  is  shewn  to  the  satisfaction  of  the 
Court  that  the  person  charged  with  unlawful  detention  had,  before  the 
writ  was  applied  for,  ceased  to  have  any  custody  or  control,  the  writ 
ought  not  to  be  issued.  But  where  the  Court  has  any  doubt  it  may 
issue  the  writ  and  require  a  return  to  be  made.  The  writ  of  habeas 
corpus  ought  not  to  be  used  as  a  means  of  punishing  a  breach  of  doty 
in  unlawfully  parting  with  the  custody  of  the  person  detained. — 
Hamardo  y.  Ford,  67  L.T.  1. 

Highway  :— 

(i.)  Q.  B.  D. — /?«poir — Extraordinary  Traffic — Executor — Highway s^dtCf  Act, 
1878,  s.  23. — The  proceedings,  which  may  be  taken  by  a  road  authority, 
to  recover  in  a  summary  manner  the  expenses  of  repairing  a  highway 
caused  by  extraordinary  traflBc  thereon,  are  in  the  nature  of  an  action 
for  a  personal  tort,  and  cannot  be  taken  against  the  executor  of  the 
person  by  whoso  order  the  extraordinary  traffic  was  conducted. — 
Story  V.  Shear  J,  L.B.  [1892]  2  Q.B.  615. 

(ii.)  Ch.  D. — Right  of  Access  to— Injunction, — An  owner  of  land  which  runs 
up  toa  public  highway  is  entitled  to  access  thereto  from  his  land,  whether 
he  is  presumptive  owner  of  the  soil  of  the  highway  or  not.  Therefore, 
where  a  local  board  in  whom  a  highway  had  become  vested,  by  erecting 
a  fence  along  the  same,  deprived  an  owner  of  adjoining  land  of  his 
access  thereto,  held,  that  a  mandatory  injunction  must  be  issued  to 
compel  the  removal  of  the  fence,  and  that  an  enquiry  for  damages  must 
be  granted.— Bamu*  r.  Sovthend  Local  Board,  67  L.T.  169. 

Husband  and  Wife  :— 

(iii.)  C.  A.  6c  P.  D. — Jactitation  of  Marriage— Practice — Undefended  Suit. — A 
suit  of  jactitation  of  marriage  will  not  be  ordered  to  be  tried  by  a 

t'ury  if  the  defendant  has  put  in  no  defence. — Thompson  v.  Rourke,  L.R. 
1892]  P.  244;  67  L.T.  137. 

See  Domicile,  p.  10,  i. 

Infant  :- 

(iv.)  Ch,  D. — Contract— Validity — Benefit  of  Infant. — ^A  contract  signed  by 
an  infant,  whereby  he  obtains  employment,  or  the  continuance  of 
employment,  is  a  contract  for  his  benefit ;  and  though  the  engagement 
thereby  made  is  determinable  by  a  week's  notice,  there  is  sufficient 
consideration  to  support  a  provision,  restraining  him  from  setting  up, 
within  reasonable  limits,  a  business  in  competition  with  his  employers. — 
Evans  v.  Ware,  67  L.T.  285. 

(v.)  Ch.  D. — Guardian — Religious  Education— Statutory  Guardian  Ap* 
pointed  by  Mother  ^Guardianship  of  Infants  Act,  1886. — The  Conrt  has 
jurisdiction  to  appoint  additional  guardians  of  infants  to  act  with  a 
guardian  appointed  by  a  mother  under  her  statutory  power,  as  well  as 
to  remove  such  guardian,  and  to  direct  what  religion  the  infants  should 
be  brought  up  in,  although  they  are  not  wards  of  Conrt. — In  re 
McGrath,  L.R.  [1892]  2  Ch.  496;  61  L.J.  Ch.  549;  66  L.T.  860; 
40  W.E.  683. 

Insurance  :— 

(vi.)  C.  A. — Mis-statement  in  Proposal — Principal  and  Agent — Knotoledge  of 
Agent. — B.  affected  an  assurance  with  the  defendants  through  their 
agent  against  accidental  injury.  The  proposal  contained  a  statement 
that  he  had  no  physical  infirmity.  The  policy  bonnd  the  defendants  to 
pay  B.  £600  in  case  of  permanent  total  disablement,  and  £260  in  case 
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of  permanent  partial  disableraent.  Permanent  total  digablement  was 
defined  to  include  the  loss  of  sight  to  both  eyes,  and  permanent  partial 
disablement  to  include  the  loss  of  sight  in  one  eye.  B.  had,  when  he 
signed  the  proposal,  lost  the  sight  of  one  eye.  The  defendants*  agent 
knew  of  this  fact,  bat  did  not  commanicate  it  to  his  principals.  B. 
met  with  an  accident  which  destroyed  the  sight  of  his  other  eye. 
Heldt  that  B.  bad  lost  the  sight  of  both  eyes,  and  was  totally  disabled, 
and  that  the  knowledge  of  the  agent  mast  be  imputed  to  the  defendants, 
80  that  they  were  liable  on  the  policy  for  £500. — Bawden  v.  London^ 
Edinburgh  and  Glasgow  Assua-ance  Co.,  L.R.  [1892]  2  Q.B.  634. 

Jersey  :— 

(i.)  P.  C. — Law  of— Rents  Due  to  Crown — Prdvotd  Recet'euae — Duties  of 
Privot — Personal  Liability. — The  Crown  has  by  the  law  of  Jersey  a 
right  to  demand  of  the  Pr^vAt  of  a  Pc6y6i6  Receveuso  personally 
payment  of  the  rents  due  in  respect  of  the  fief,  whether  or  not  he  has 
received  the  contributions  of  his  co-tenants  ;  and  there  is  no  obligation 
on  the  Crown  to  fnrnish  him  with  a  list  of  the  persons  liable  to  him 
for  contribution  in  respect  of  such  rents. — Attorney- General  for  Jersey 
V.  Le  Moignany  66  L.T.  803. 

Jurisdiction  :— 

(ii.)  C.  A« — Trespass — Land  in  Foreign  Country— Defendant  Resident  in 
England.— Since  the  abolition  of  local  venues  by  the  Judicature  Act, 
1873,  and  the  rules  made  thereunder,  the  High  Court  has  jurisdiction  to 
entertain  an  action  for  damages  for  trespass  on  land  situate  in  a  foreign 
country  against  a  defendant  resident  in  England. —CompanWa  de 
Mozambique  v.  British  South  Afnca  Co,,  L.R.  [1892]  2  Q.B.  358 ; 
66  L.T.  778 ;  40  W.R.  650. 

Landlord  and  Tenants  :— 

(iii.)  Q*  B-  D. — Executor  of  Lessee — Liability — Limitation  of, — The  executor 
of  a  lessee  cannot  be  made  liable  as  assignee  of  a  term  without  an 
entry  and  an  actual  taking  possession  by  him  of  the  demised  premises; 
and  if  he  enter  and  take  possession,  he  can,  by  proper  pleading,  limit 
his  liability  for  rent  to  the  yearly  value  which  the  premises  might 
have  yielded ;  but,  semble,  he  cannot,  after  entry,  limit  his  liability  on 
the  lessee's  covenants  to  repair. — RendaU  v.  Andrea,  61  L.J.  Q.B.  630. 

(iv.)  Ch..  D. — Lease— Notice  to  Terminate — Limited  Owner— Settled  Estates 
ic^  1 877,  M.  7,  46,  6^— Settled  Land  Act,  1882,  ss,  13,  45,  sub-ss. 
(1),  (3). — Customary  freehoMs  were  demised  by  lease  to  A.  and  B.  for 
twenty-one  years,  from  Christmas,  1876.  The  lease  was  determinable 
at  the  end  of  fourteen  years,  on  notice  in  wnting  by  the  lessor  or 
lessees,  to  the  other  of  them  "or  his  or  their  representatives  or 
assigrns.**  The  lessor  devised  the  demised  property  oti  trust  for  his 
widow  during  widowhood.  A.  gave  notice  to  the  widow  of  his  inten. 
tion  to  deliver  up  the  premises  at  the  end  of  the  fourteenth  year.  The 
widow,  purporting  to  act  under  the  Settled  Estates  Act,  leased  the 
premises  to  B.  at  a  reduced  rent.  The  licence  of  the  lord  of  the  manor 
was  not  obtained.  Held—(1)  that  the  notice  was  not  good,  not  having 
been  served  on  the  les8or*s  representatives ;  (2)  that  the  new  lease  was 
not  good  under  either  of  the  statutes  above-mentioned,  and  was  void- 
able, if  not  voi'1 ;  (3)  that  there  was,  therefore»  no  surrender  by 
operation  of  law  of  the  old  lease,  and  that  the  tenants  were  liable 
mider  the  covenants  thereof. — Easton  v.  Penny,  67  L.T.  290. 
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Libel  :- 

(i.)  Ch.  D. — Business— Defamation — Trade  Union, — Action  brought  by  a 
business  firm  against  a  trade  union,  and  the  secretary,  president,  vice- 
president,  and  treasurer  of  the  nnion  for  an  injanction  to  restrain  them 
from  publishing  a  circular  in  which  the  plaintiffs  were  accused  of 
boycotting  some  lightermen.  The  circular  was  signed  by  the  secretary, 
and  was  written  on  paper  on  which  the  names  of  the  president  and 
treasurer  were  printed.  The  two  latter  swore  that  they  disapproved  of 
the  circular,  which  was  issued  without  their  knowledge.  It  was 
admitted  that  the  vice-president  did  not  belong  to  the  union,  and  had 
been  joined  as  defendant  by  mistake.  The  statement  of  claim  alleged 
that  the  statements  in  the  circular  were  untrue,  and  had  been  made 
**  maliciously  and  unjustifiably  on  the  part  of  the  defendants.'*  An 
interim  injunction  had  been  granted.  Heldy  that  the  injunction  must 
be  made  perpetual  against  the  society,  the  secretary,  and  other  officers, 
servants  or  agents  of  the  society,  with  costs  ;  and  that  the  plaintiffs 
were  justified  in  joining  the  president  and  treasurer  as  defendants,  and 
that  they  ought  not  to  have  their  costs. — Pink  v.  Federation  of  Trades 
and  Labour  Unions  Connected  vnth  the  Shipping  Carrying  and  other 
Industries,  67  L.T.  258. 

(ii.)  Ch.  jy.— Publication  of  Mutilated  Bock^Trade  Libel— Injunction.— 
The  author  of  a  book  sued  a  publisher  for  an  injunction  to 
restrain  him  from  publishing  or  selling  the  book  otherwise  tbhu 
in  the  form  in  which  the  author  had  prepared  it,  or  from  repre- 
senting that  the  plaintiff  was  the  author  of  a  book  published 
by  the  defendant,  being  a  mutilated  form  of  the  plaintiff's 
book.  It  was  alleged  that  such  publication  would  injure  the 
plaintiff's  reputation  as  an  author.  Heldy  that  the  plaintiflTs  proper 
remedy  was  an  action  for  libel,  and  that  except  in  the  case  of  a  trade 
libel  the  Court  will  not  grant  an  injunction  to  restrain  a  libel  before 
the  case  has  been  before  a  jury. — Lee  v.  Qibbings,  67  L.T.  263. 

Lioensing:— 

(iii.)  C.  A. — Application  for  Renewal — Tetnporary  Authority  to  Carry  an 
Business— Notice  of  Opposition — 6  ^  6  Vict.,  c.  44,  s.  1 — Licensing  Act, 
1872,  «.  42 — Case  Stated  by  Licensing  Justices — Proper  Respondent. — 
A  licensed  person  being  about  to  leave  his  premises,  a  temporary 
authority  was  granted  to  X.  to  carry  on  the  business  till  the  next 
special  transfer  sessions.  Such  sessions  and  the  general  annual 
licensing  meeting  were  held  simultaneously,  and  X.  applied  for  a 
transfer  and  also  for  a  renewal  of  the  licence.  Both  applications 
were  refused  by  the  justices,  because  they  were  not  satisfied  of  X.'s 
good  character.  No  notice  of  intention  to  oppose  the  renewal  had 
been  sei'ved  on  X.  He/d,  that  he  was  not  entitled  to  notice,  not  being 
a  "licensed  person  "  applying  for  a  renewal  of  "his"  licence.  HeZJ, 
also,  that  where  a  case  was  stated  under  the  Summary  Jurisdiction 
Act,  1879,  with  reference  to  the  renewal  of  a  licence,  the  superintendent 
of  police  of  the  division,  who  had  appeared  before  the  justices  to 
oppose  the  licence,  and  to  whom  the  appellant  had  given  written  notice 
of  the  appeal,  was  rightly  made  respondent. — Price  v.  James, 
L.R.  [1892]  2  Q.B.  428. 

(iv.)  Q,  B.  D. — Change  of  Occupation — Refusal  of  Renewal — Expiration  of 
Licence — Subsequent  Application  by  New  Tenant— Jurisdiction — 9  Geo.  IV., 
c.  61,  8.  14. — The  holder  of  a  licence  for  an  inn  gave  up  possession 
in  December,  1890.  Two  successive  new  tenants  unsuccessfully 
applied  for  renewal  of  the  licence,  and  neither  of  them  appealed  to 
quarter  sessions.    The  licence  expired  in  October,  1891.    Subsequently 
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a  third  new  teoant  applied  for  a  licence.  Heldt  that  the  justices  had 
jurisdiction  to  gprant  it. — Baldwin  v.  JtuHees  of  Dover,  L.R.  [1892] 
2  Q.B.  421. 

(i.)  Q.  B.  jy.—R^usal  to  Renew-^Rea  Judicata— BeerhoU9eS2  ^  33  Vict,, 
c.27y88.  8,  19.— O.,  the  holder  of  an  indoor  beerhoose  licence,  was 
ref osed  a  renewal  on  the  ground  that  the  house  was  of  a  disorderlj 
character.  He  left  the  premises,  and  E.,  the  new  tenant,  applied  for  a 
renewal  before  the  existing  licence  expired,  but  was  refused  on  the 
ground  that  it  was  res  judicata.  Heldt  that  there  had  been  no  such 
adjudication  as  was  required  by  the  statute,  and  that  a  mandamus 
mnst  go  to  hear  and  determine. — Reg,  v.  Juetices  0/  Brietolt 
61  L.J.  M.C.  141. 

Idinitations  :— 

(ii.)  Ch.  D. — Legacy— Express  Trust. — Testatrix  gfare  legacies  payable 
on  the  decease  of  herself  and  her  mother  and  0.  She  gave  her 
residuary  estate  on  trust  for  conversion,  and  out  of  the  income  to 
pay  an  annuity  to  O.,  and  to  apply  the  rest  of  the  income  for  the 
support  of  her  mother,  "  and  subject  to  the  several  trusts,  provisions, 
and  directions  hereinbefore  contained,  and  to  the  payment  of  the 
several  legacies  hereby  bequeathed,"  she  directed  her  trustees  to 
stand  poseessed  of  the  funds  on  certain  trusts.  Held,  that  the  legacies 
were  not  held  on  express  trusts,  so  that  there  could  be  no  action  to 
recover  them  after  twelve  years  from  the  death  of  the  survivor  of  the 
mother  and  O.— Buxton  v.  Campbell,  L.B.  [1892]  2  Ch.  491 ; 
66  L.T.  848. 

Local  Govemment:— 

(Jii')  Q.  B.  D. — Regulation  of  Buildings — Railway — Buildings  Used  For — 
Dwellings  for  Servants — Public  Health  Aet^  1876,  ss.  167  ^  276.— 
Dwelling-houses  erected  by  a  railway  company  for  its  servants  on 
vacant  land  belonging  to  the  company,  not  forming  part  of  one  of  their 
stations,  and  not  used  for  the  purposes  of  their  railway,  are  within  the 
bye-laws  made  by  the  sanitary  authority  for  the  re^^ulation  of  new 
streets  and  buildings,  and  are  not  exempted  under  section  167  of  the 
Act.— af.  8.  ^  L,  R.  V.  Barnsley  Guardians,  67  L.T.  119. 

P^O  Q,  B.  D. — Water  Supply — Carrying  Mains  under  Streets — Private 
Road — Consent  of  Owner — Notice — Waterworks  Clauses  Act,  1847,  ss.  28, 
29,  80— Public  Health  Act,  1875,  ss.  16,  64,  57.— An  urban  sanitary 
authority  which  supplies  water  to  its  district,  must,  before  entering 
upon  and  breaking  up  a  private  road  for  the  purpose  of  laying  mains 
under  the  same,  give  notice  to  and  obtain  the  consent  of  the  owner  of 
the  road,  under  the  Waterworks  Glauses  Act,  1847. — Hill  v.  Wallasey 
local  Board,  67  L.T.  49. 

W  C.  K.—'' Sewer"— Cesspit— Pvhlic  Health  Act,  1876,  ss,  4,  13, 15, 19.— 
A.  made  drains  from  ten  houses  belonging  to  him  into  a  cesspit.  The 
surface  sewage  from  the  cesspit  discnarg^  on  to  B.'s  land.  B,  blocked 
the  outfall,  and  caused  the  sewage  to  back,  creating  a  nuisance.  The 
local  board  called  on  A.  to  cleanse  out  the  cesspit.  A.  claimed  that 
the  cesspit  was  a  **  sewer  "  or  a  *'  work  belonging  thereto,'*  and  vested 
in  the  local  board,  and  that  they  were  liable  to  keep  it  clean.  A.  had 
previously  cleansed  the  cesspit  on  notice  from  the  local  board,  and  had 
admitted  to  a  third  person  his  liability  to  do  so.  Held,  that  the  cesspit 
was  not  a  '*  sewer,"  or  a  "  work  belonging  thereto,"  and  did  not  vest  in 
the  board,  and  that  they  were  not  liable  to  cleanse  it. — Header  v. 
West  Cowes  Local  Board,  61  L.J.  Ch.  661 ;  40  W.R.  676. 
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Lunatic  :— 

(i.)  C.  A.— Afttm«i  Woman — Right  of  Utuhand  to  he  Appointed  Commiltee, — 
The  husband  of  a  married  woman  fonnd  of  onsonnd  mind  has  no 
absolate  right  to  be  appointed  her  committee,  either  solelj  or  jointly. — 
In  re  Davy,  61  L.J.  Ch.  578 ;  67  L.T.  180. 

(ii.)  C.  A. — Pending  Inquisition-— Medical  Examination  of  AUeged  Lunatic — 
Right  of  Alleged  Lunatic  to  See  Report — Lunacy  Act,  1891,  s.  26,  eub't.  2. 
—  VN  hen  an  alleged  lonatic  has,  under  the  order  of  the  master,  attended 
to  be  examined  by  a  medical  practitioner,  who  is  to  be  called  as  a 
witness  by  the  petitioner,  such  practitioner  is  not  obliged  to  make  any 
report,  and  if  he  makes  one  and  sends  it  to  the  petitioner's  solicitors, 
the  alleged  lunatic  is  not  entitled  to  see  it,  being  in  the  nature  of  a 
proof  of  his  evidence.  If  the  practitioner  is  appointed  to  report  to  the 
Court,  his  report  will  be  confidential,  and  not  open  to  the  alleged 
lunatic's  inspection.^In  re  B,  {No,  S),  67  L.T.  62. 

Manor  i— 

(iii)  C.  A. — Rights  of  Common — Customary  Freeholds — Release  qf  Beignorial 
Rights — Grant  of  Rights  of  Common. — The  plaintiff  was  entitled  to  a 
customary  estate  in  fee  simple  in  a  piece  of  ancient  arable  freehold 
land  held  of  the  Lord  of  the  Manor,  and  as  owner  and  occupier  was 
entitled  to  the  rights  of  common  enjoyed  by  the  freehold  tenants  of 
the  manor.  The  lord  enfranchised  and  released  the  land  to  him  in  fee, 
discharged  from  all  serrices  of  free  tenure.  Held^  that  the  rights  of 
common  were  not  thereby  extinguished.  The  lord  sold  to  the  plaintiff 
land  forming  a  portion  of  a  farm  which  was  part  of  the  demesne  lands 
of  the  manor,  and  conveyed  it  together  with  *'  all  commons,  and  all 
other  rights,  members,  and  appurtenances  to  the  said  piece  of  land,  or 
any  part  thereof  belonging.'*  The  farm  had  been  occupied  by  lessees, 
who  had  exercised  rights  of  common  over  the  wastes  of  the  manor. 
Heidi  that  no  right  of  common  was  attached  to  the  land,  and  that  the 
general  words  were  insufficient  to  create  a  right  of  common.  —Baring  t. 
Lord  Abingdon,  L.R.  [1892]  2  Ch.  874;  67  L.T.  6. 

Marriage  Settlement:— 

(iv.)  Ch.  D. — AfteT'Acquired  Property — Covenant  to  Appoint — Breach — 
Remedy — Damages, — By  a  settlement,  executed  in  consideration  of  a 
marriage  which  took  place  in  1867,  it  was  covenanted  that  if  any  power 
of  appointment  over  any  property  should  become  vested  in  the  wife 
during  the  coverture,  she  would  exercise  it  in  favour  of  the  trustees  of 
the  settlement.  During  the  coverture  she  became  entitled  to  a  general 
testamentary  power  of  appointment,  which  she  exercised  in  favour  of 
persons  other  than  the  trustees.  Heldf  that  specific  performance  of 
the  covenant  must  be  refused,  but  that  there  had  been  a  breach  of  the 
covenant,  and  that  the  trustees  were  entitled  to  recover  damages 
against  the  wife's  executors  to  the  extent  of  the  assets  come  to  their 
hands,  the  measure  of  damages  being  the  value  of  the  property  which 
would  have  come  to  the  trustees  if  the  covenant  had  been  performed. 
—Hill  V.  Schwarz,  67  L.T.  77. 

Married  Woman :— 

(v.)  Ch.  D. — Settlement  by  Husband — Absolute  Trust  for  Wife — Re-setHement 
with  Wife^s  Consent — Acknowledgment — Additional  Property — Election. 
— A  husband  assigned  policies  of  insurance  on  his  own  life  on  trust 
for  his  wife  **  absolutely."  The  deed  contained  no  power  of  revocation. 
He  afterwards,  by  a  deed  in  1888  which  she  executed,  purported  to 
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revoke  the  tmsfcs,  and  to  re-settle  the  policies  with  other  property  on 
trust  for  the  wife  daring  widowhood,  with  remainders  over.  He  died, 
and  his  widow  married  again,  having  received  the  income  of  the 
property  comprised  in  the  deed  of  1883.  Keld,^  that  the  policies  were 
not  settled  to  the  separate  use  of  the  wife ;  that  the  dee^  of  1883, 
being  an  assignment  by  the  wife  of  a  fnture  interest,  ought  to  have 
been  acknowledged  by  her;  that  her  receipt  of  the  income  of  the 
settled  funds  was  not  an  election  to  confirm  that  settlement ;  and  that 
she  was  entitled  to  the  proceeds  of  the  policies  absolutely,  accounting 
for  the  income  of  the  additional  property  received  by  her  under  the 
deed  of  1883.—Tunier  v.  Fitzroy,  66  L.T.  768. 

(i.)  Ch..  D. — Separate  Property — Will — Married  Women* 8  Property  Act, 
1882,  88.  1,  5. — The  vrill  of  a  woman,  who  dies  under  coverture,  made 
during  coverture,  and  before  the  above-mentioned  Act,  she  having  at 
the  time  capacity  to  make  a  will,  is  effectual  without  re-execution 
to  pass  separate  property  which  she  may  acquire  under  the  Act. — 
Jame8  v.  Jame8,  L.B.  [1892]  2  Ch.  291 ;  61  L.J.  Gh.  432. 

Metropolis  Management:— 

(ii.)  C.  A. — Building  Line—  Erection  Beyond — Time  at  which  Matter  of 
Complaint  Arises — Jervis  Act,  11  ^  12  Vict,  c.  43,  5.  11 — Metropolis 
Management  Act,  1862,  s.  75. — Where  a  building  is  erected  beyond  the 
general  line  of  buildings  the  matter  of  complaint  arises  as  soon  as  the 
building  is  erected  above  the  level  of  the  ground  so  as  to  project 
beyond  the  building  line,  although  the  superintending  architect  has 
not  yet  made  his  certificate  as  to  the  general  line  of  buildings. — 
London  County  Council  v.  Cross,  66  L.T.  731. 

(iii.)  C.  A.—Vestryman— Qualification— IS  ^  19  Vict.,  c  120,  8.  6—19  <J-  20 
Vict.,  c.  112,  8.  8.— Decision  of  Q.  B.  D.  (see  Vol.  17,  p.  135,  v.) 
reversed.— Gfordofi  v.  Williameon,  L.B.  [1892]  2  Q.B.  459  ;  67  L.T.  214 ; 
40  W.B.  692. 

Mortgage  :— 

(iv.)  Ch.  D. — Shares — Receii'er — In  CustodiA  Legis — Administration  Action, 
— H.  deposited  shares  with  B.  to  secure  a  loan.  He  paid  interest  till 
his  death,  after  which  his  estate  was  administered  by  the  Court,  and  a 
receiver  appointed.  Debentures  were  issued  to  the  receiver  in  respect 
of  dividends  on  the  shares  which  had  accrued  since  H.*s  death.  B. 
afterwards  valued  his  security,  and  proved  for  the  balance  of  his  debt, 
and  was  registered  as  transferee  of  the  shares.  Held,  that  the 
debentures  were  in  the  hands  of  the  receiver  as  assets  for  distribution, 
and  were  not  in  custodid  legis  for  the  benefit  of  B.,  and  that  B.  could 
not  claim  them  as  part  of  his  security. — Hoare  v.  Owen,  61  L.J.  Gh.541 ; 
67  L.T.  46. 

Negotiable  Instnunent  :— 

(v.)  Ch.  D. — Bond  to  Bearer — Collateral  Mortgage — Bond  Fide  Holder  for 
Value. — An  American  railway  issued  bonds  under  seal  acknowledging 
indebtedness  to  two  named  persons  or  bearer  in  a  principal  sum  to  be 
paid  to  the  holder  of  the  bond  in  1903.  Coupons  for  interest  payable  to 
bearer  were  attached.  The  bonds  stated  that  they  were  secured  by  a 
iriortgage  to  trustees.  One  of  the  provisions  of  the  mortgage  was  that 
the  principal  should  immediately  become  due  in  the  event  of  interest 
being  in  arrear  for  ninety  days.  Some  of  the  bonds  were  stolen  from 
the  defendants,  who  advertised  the  theft.     Eight  years  afterwards  the 
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plaintiif  lent  money  on  some  of  the  stolen  bonds.  Held,  that  the  bonds 
were  negotiable  instruments,  and  that  the  plaintiff  was  entitled  as 
6ofid./ide  holder  for  Yalne.~Fefia&2e«  ▼.  Baring  Brothertf67  L.T.  111; 
40  W.B.  699. 

Kuisanoe :~ 

(i.)  C.  A,— Pollution  of  Stream — Sanitary  Authority — Public  Health  Act, 
1876,  «».  13,  17,  21,  291,  332,  337.— Decision  of  Ch.  D.  ($ee  Vol.  17, 
p.  54,  iT.)  affirmed.— 0^t7vi«  v.  Ely  thing  Union,  67  L.T.  18. 

Partnership  :— 

(ii.)  C.  A. — Arbitration — Question  of  Dissolution — Action^^Application  to 
Stay — Arbitration  Act,  1889,  s.  4. — Partnership  articles  provided  for  the 
reference  to  arbitration  of  auj  dispute  arising  in  respect  to  the  con- 
struction of  any  of  the  articles,  or  to  any  division,  act,  or  thing  made 
or  done  in  pursuance  thereof,  or  to  any  other  matter  or  thing  relating  to 
the  partnership  or  the  affairs  thereof.  One  of  the  partners  brought  an 
action  for  dissolution,  alleging  that  the  defendant  had  misappropiated 
partnership  moneys,  and  otherwise  acted  contrary  to  the  articles. 
The  defendant  obtained  an  order  that  the  action  should  be  stayed,  and 
the  matters  in  difference  referred.  Held— (1)  that  the  arbitration 
clause  was  sufficient  to  coyer  a  question  of  dissolution,  and  that  the 
arbitrators  could  award  a  dissolution  ;  (2)  that  the  judge  had  a  discre* 
tion  to  grant  or  refuse  an  order  to  stay  the  action,  and  that  the  Court 
of  Appeal  would  not  ordinarily  interfere  with  his  discretion. — Wcdmsley 
V.  White,  40  W.R.  676. 

(iii.)  C.  A. — Sale  or  Pledge  of  Bustnesa.— Decision  of  Q.  B.  D.  (see  Vol.  17f 
p.  96,  V.)  affirmed.— jB.  p.  Smith  :  in  re  Whiteley,  67  L.T.  69. 

Poor  Law  :— 

(iy.)  Q,  B.  D. — Lunatic  Asylum— Payment  of  Rates  on — Lunacy  Act,  1890, 
«.  283. — The  parochial  and  other  rates  on  a  pauper  lunatic  asylum  may 
lawfully  be  paid  out  of  the  maintenance  fund  of  the  asylum. — Reg.  ▼. 
Dolby,  L.B.  [1892]  2  Q.B.  801 ;  67  L.T.  296. 

Power  of  Attorney:— 

(v.)  Ch.  D. — Sale  of  Business^Restrictive  Condition, — B.,  a  partner  in  a 
firm  carrying  on  the  business  of  dyers  at  X.,  constituted  B.  his  attorney 
to  sell  any  of  his  property  '*  subject  to  such  special  or  other  conditions  ** 
as  B.  should  approve.  E.,  acting  under  this  power,  joined  in  a  sale  of 
the  partnership  business.  The  contract  for  sale  provided  that  the 
vendors  should  not  carry  on  a  similar  business  within  fifty  miles  of  X. 
Held,  that  the  power  of  attorney  did  not  authorise  B.  to  enter  into  a 
contract  containing  such  a  restrictive  condition,  and  that  B.  was  accord- 
ingly   not    bound    by    it. — Hawksley  v.   Outram,  61    L.J.   Ch.  429; 

66  L.T.  766. 

Practice  :— 

(vi.)  C.  A. — Appeal— Ruling  of  Judge—Stamp— R,S,C,,  1888,  0.  zxxix.,  r.  8. 
—Where  a  judge,  trying  an  action  without  a  jury,  rules  that  a  docu- 
ment is  sufficiently  stamped,  or  does  not  require  a  stamp,  there  is  no 
appeal  from  his  decision  by  way  of  application  for  a  nonsuit,  or  to  enter 
judgment,  or  for  a  new  trial.— B/«t«n«  v.  Tritlon,  L.R.  [1892]  2  Q.B.  827; 

67  L.T.  72. 
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(i.)  Q.  B.  D. — Charging  Order  nisi  on  Shares — Summons  to  Discharge — 
1^2  Viet.,  c.  110,  ss,  14,  15— R.S.O.,  1883,  0.  xlvi.,  r.  1 ;  0.  liv.,  r.  12.— 
A  master  hariag  granted  a  charging  order  nisi  on  shares  in  a  public 
company  on  an  c»  parte  application  is  functus  officio,  and,  except  by 
consent,  has  no  inrisdiction  to  discharge  it. — Mitchell  y.  Be  Vesey, 
67  L.T.  58. 

(ii.)  C.  A. —  Copyright  Action — Particulars  of  Objections — Amendment.— In 
an  action  for  the  infringement  of  copyright  in  a  design,  under  the 
Patents,  &c.,  Act,  1883,  the  judge  has  an  unfettered  discretion  to  give 
leave  to  amend  the  defendant's  particulars  of  objections,  with  or 
withont  imposing  any  terms. — Woolley  v.  Broad,  67  L.T.  67. 

(iii.)  Q.  B.  D, — Costs — Action  of  Tort — Judgment  in  Default — Assessment  of 
Damages — Scale — County  Courts  Act,  1888,  s.  116. — Where  damages  are 
assessed  before  the  under-sheriff  in  an  action  brought  in  the  Bigh 
Court  under  a  judgment  signed  in  default  of  pleading,  the  under-sheriff 
has  no  power  to  certify  for  costs  on  the  High  Court  scale.— Ooj;  y.  Hill, 
67  L.T.  26. 

(iv.)  C.  A.^CosU—Jurisdietion-^Crown  8ide—R.S,C,,  1883,  0.  Ixv.,  r.  1— 
Judicature  Adi  1890,  ss.  4,  6. — The  practice  in  proceedings  on  the 
Crown  side  of  the  Queen's  Bench  Division,  is  not  altered  by  the  Judi- 
cature Act,  1890,  and  there  is,  therefore,  no  jurisdiction  to  give  costs 
to  a  successful  appellant  in  a  case  stated  by  quarter  sessions. — London 
County  Council  v.  Churchwardens  and  Overseers  of  West  Ham  (No,  2), 
L.B.  [1892]  2  Q.B.  173;  40  W.R.  662. 

(v.)  Q.  B.  D. — Discovery — Interrogatories. — In  an  action  for  damages  for 
injuries  alleged  to  have  been  caused  by  the  fall  of  a  piece  of  wood, 
through  the  negligence  of  the  defendant's  servants,  the  plaintiff  asked, 
in  his  interrogatories,  for  the  name  and  address  of  the  person  who 
had  knocked  down  the  piece  of  wood,  if  the  defendant  should  allege 
that  it  was  not  knocked  down  by  his  servants.  Held,  that  the  interro- 
gatory was  improper.— If eafc  v.  Witharington,  67  L.T.  122. 

(ri.)  Ch.  D. — Discovery — Affidavit  of  Documents — Company  Acting  Ultra 
Vires — Rivals  in  Trade — Bight  to  Discovery  of  Accounts — R.8.C.,  1888, 
0.  xxzi.,  r.  12. — Action  brought  on  the  relation  of  a  number  of  manu- 
facturers of  railway  carriages  and  tramcars  to  restrain  the  defendants 
from  employing,  contrary  to  the  provisions  of  their  Act,  capital  raised 
after  the  date  of  the  Act,  in  the  manufacture  of  tramctu^  for  hire.  It 
was  alleged  that  the  defendants'  published  accounts  shewed  a  primd 
fade  case  of  their  having  so  employed  such  capital.  Held,  on  summons 
for  leave  to  administer  interrogatories  and  for  the  usual  affidavit  of 
documents,  that  the  defendants  ought  not  to  be  compelled  to  disclose 
their  books  to  their  rivals  in  trade,  and  that  no  case  for  a  general 
affidavit  of  documents  had  been  made  out,  but  that  the  plaintiffs  were 
entitled  to  administer  interrogatories  strictly  limited  to  the  purpose  of 
ascertaining  what  capital  had  been  used  in  the  manufacture  of  tram- 
cars. — Attorney-General  v.  North  Metropolitan  Tramways  Co.,  67  L.T.  283. 

(▼ii.)  P.  D.  —  Divorce  —  Queen^s  Proctor* s  Plea  —  Particulars  —  Additional 
Particulars. — Upon  intervention  by  the  Queen's  Proctor,  alleging  that 
the  petitioner  had  committed  adultery  with  A.  and  B.;  particulars  were 
delivered,  relating  to  the  said  adultery.  Subsequently,  the  Queen's 
Proctor  delivered  further  particulars  in  which,  for  the  first  time,  it  was 
alleged  that  the  petitioner  had  committed  adultery  with  C.  Held^  that 
the  further  particulars  were  bad,  and  must  be  struck  out. — Pierce  v. 
Pierce,  66  L.T.  861. 

B 
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(i.)  C.  H.  D^— Equitable  Execution — Beceiver — Revereionary  Inierest  in 
Perf (malty — Declaration  of  charge. — There  is  no  jurisflictioii  to  make  a 
declaration  of  charge  upon  a  judgment  debtor^s  reversionary  interest  in 
personalty,  in  favour  of  a  judgment  creditor  who  has  got  himself 
appointed  receiver  of  such  property. — Flegg  v.  Prenfti,  L.E.  [1892] 
2  Ch.  428 ;  67  L.T.  107. 

(ii.)  Q.  B,  D.-^Costs— Interpleader — Application  by  Sheriff— Affidavit— 
R.8.C.,  1883,  0.  Ivii.,  rr.  2,  16, 17.— When  a  sheriff  applies  for  an  inter- 
pleader summons,  an  affidavit  in  support  of  his  application  is  not 
necessary,  and  he  will  not  be  allowed  the  costs  of  it.  He  ought  to  wait 
and  see  if  an  affidavit  is  necessary,  and  if  it  is  so,  he  can  ask  for  an 
adjournment,  for  the  purpose  of  filing  it. — Stocker  v.  Heggertyt 
67  L.T.  27. 

(iii.)  C.  A. — Judgment  in  Default  of  Defence — Interlocutory  or  Final — Discre- 
tion—R,8.C.y  1883,  0.  xxvii.,  r.  11.— Where  the  defendant  makes  default 
in  delivering  his  defence,  and  the  plaintiff  moves  for  judgment,  the 
Court  may,  in  its  discretion,  refuse  to  g^ve  judgment,  or  may  give  an 
interlocutory  instead  of  a  final  judgment. — Charles  v.  Shepherd^ 
67  L.T.  67. 

(iv.)  Ch.  D. — Motion  for  Judgment — Judgment  against  some  Defendants  in 
Absence  of  Others ^R.a.C,,  1883,  0.  xxvii.,  r.  12.— There  is  a  difficulty 
in  making  a  final  order  at  the  hearing  of  the  action  against  some 
defendants  only  in  the  absence  of  others.  Where  the  minutes  asked 
for  a  perpetual  injunction  against  some  of  the  defendants,  in  the 
absence  of  the  others,  the  application  was  treated  as  interlocutoiy,  and 
the  order  made,  and  all  further  proceedings  were  stayed  against  the 
defendants  who  appeared.— Coo)lt«  v.  Gilbert,  40  W.R.  682. 

(v.)  Q.  B.  "D.— Notice  of  THal— Change  of  Venue-Notice— R.8.C19SZ,0, 
XX.,  r.  5;  0.  xzxvi.,  rr.  1  and  14. — The  plaintiff  commenced  an  action  in 
the  Liverpool  District  Registry,  and  named  no  place  of  trial  on  his 
statement  of  clnim.  No  order  as  to  place  of  trial  was  asked  for.  On 
March  16th,  1892,  the  plaintifF  gave  notice  of  trial  at  the  Liverpool 
Assizes,  the  commission  day  for  which  was  fixed  for  March  26th.  On  a 
summons  for  directions,  the  district  registrar  made  an  order  for  a  trial 
before  a  jury,  and  that  the  plaintiff's  notice  of  trial  at  Liverpool  should 
stand.  Heldt  that  the  notice  of  trial  was  a  nullity,  and  that  though 
the  reg^trar  had  power  to  change  the  venue  from  Middlesex  to  Liver- 
pool, he  had  no  power  to  deprive  the  defendant  of  his  ten  days'  notice, 
or  to  put  him  on  terms  to  take  short  notice. — Lcukier  v.  Tekeiant 
67  L.T.  121. 

(vi.)  C.  A. — Security  for  Costs — Appeal. — ^The  defendant,  against  whom 
judgment  had  been  given  with  costs,  gave  notice  of  appeiU.  The 
plaintiff  then  served  the  defendant  with  a  bankruptcy  notice  in  respect 
of  the  taxed  costs,  with  which  the  defendant  did  not  comply,  but  the 
plaintiff  took  no  further  proceedings  on  the  notice.  The  Court  refused 
to  infer  that  the  defendant  was  insolvent,  and  to  order  him  to  give 
security  for  the  costs  of  the  appeal. — Smith  v.  Badham,  66  L.T.  822. 

(vii.)  Q.  B.  D.— Writ— Error  in — Signature  of  Lord  Chancellor — R.S.C, 
1888,  0.  ii.,  r.  8.— A  writ  was  issued  which  was  regular  in  form  in  all 
respects,  except  that  the  name  of  the  Lord  Chancellor  was  omitted 
from  the  teste.  Held,  that  the  writ  was  good. — McNay  y.  AU, 
66  L.T.  832. 


Principal  and  Agent  :— 


(viiL)  C.  A. — Indemnity  of  Agent — Stock  Exchange  Rules— Reasonableness.-^ 
A  person  who  employs  a  broker  to  sell  shaj*es  on  the  Stock  Exchange, 
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18  bonnd  to  indemnify  him  against  any  liability  he  may  incur  under  the 
roles  of  the  Stock  Exchange,  in  carrying  out  his  principaVs  instmo- 
tionsi  provided  snch  rules  are  reasonable.  A  rule  providing  that  the 
seller  of  shares  or  stock  is  responsible  for  the  genuineness  and  regu- 
larity of  all  documents  delivered,  and  for  the  dividends  received  until 
the  buyer  has  had  reasonable  time  to  execate  and  lodge  the  ddcuments 
for  registration ;  and  that,  when  an  official  certificate  of  registration 
has  been  issued,  the  committee  of  the  Stock  Exchange  will  not  (unless 
bad  faith  is  alleged  against  the  seller)  take  cognisance  of  any  subse- 
quent dispute  as  to  title,  until  the  legal  issue  has  been  decidedj  heldf 
to  be  a  reasonable  rule.— Smith  v.  Reynolds^  66  L.T.  808. 

8e€  Insurance,  p.  12,  vi.     Vendor  and  Purchaser,  p.  24,  ii. 
Prinoipal  and  Surety:— 

(i-)  C,  A. — Contract  for  Execution  of  Work — Laches  of  Employer — Fraud 
of  Contractor— Alteration  of  Position  of  Surety. — The  defendant  as  a 
surety  g^naranteed  that  a  contractor  should  '*  well  and  truly  "  execute 
certain  works  for  the  plaintiffs.  The  contract  provided  for  the  reten- 
tion by  the  plaintiffs  of  part  of  the  contract  price  of  the  works,  till 
their  engineer  had  certified  the  completion  of  the  same,  and  gave  the 
plaintiffs  a  right  to  superintend  the  execution  of  the  works.  Beld, 
that  the  negligent  exercise  of  the  right  of  superintendence  did  not 
discharge  the  defendant  from  his  liability  as  surety  for  defective  work. 
Held,  also,  that  the  fact  that  the  plaintiffs  had  paid  over  the  retention 
money  on  their  engineer's  certificate,  such  certificate  having  been 
obtained  by  the  dishonest  conduct  of  the  contractor  in  covering  up 
defective  work,  did  not  alter  the  position  of  the  surety  so  as  to  discharge 
him  from  liability. — Mayor,  <J*c.,  of  Kingston-upon-nuU  v.  Harding, 
L.B.  [1892]  2  Q.B.  494. 

Quo  Warranto  :— 

<"•/  Q,  B.  D. — Non-corporate  Office — Incompatible  Office — Acceptance  of — 
Necessity  for  User. — To  make  the  remedy  by  quo  warranto  applicable 
^tx  the  case  of  a  non-corporate  office,  there  must  be  something  more 
^Han  a  mere  acceptance  of  an  incompatible  office.  Defendant,  while 
<5linrchwarden,  was  elected  vestry  clerk.  He  published  a  letter, 
^Hanking  the  electors,  but  never  acted  as  vestry  clerk.  Held,  that  the 
*^inedy  by  quo  warranto  was  not  applicable.— lic^.  v.  Tidy,  L.R.  [1892] 
^  <J.B.  179. 

,J^>»ray:- 

'^     ^^  B.  D.— Ttciket  used  for  Wrong  Station— Penalty —Railways  Clauses 

-^ct,   1845,   s.   1415— County  Court — Jurisdiction. — W.   took   a  tourist 

ticket  from  L.  to  S.,  which  contained  a  notice  that  **  if  used  for  any 

c^tber  stations  than  those  named  "  it  would  be  forfeited.     W.  alighted 

^t  F.,  a  station  before  S.,  the  fare  to  which  was  greater  than  the  sum 

P^id  for  the  tourist  ticket.     There  was  no  bye-law  of  the  company 

applicable.     The  company  sued  W.  in  the  county  court  to  recover  the 

difference  in  fares.     Held,  that  the  county  court  had  jurisdiction,  the 

proceeding  not  being  one  to  recover  a  penalty. — Q.N.R.  v.   Winder, 

Bl  L.J.  Q.B.  608. 

^^eaae  :— 

v^O  C.  A. — Joint  Tortfeasors — Covenant  not  to  Sue  One. — A  covenant  not 
to  sue  one  of  two  joint  tortfeasors,  does  not  operate  as  a  release  of  the 
other  from  liability.— Due*  v.  Mayeu,  Ii.B.  [1892]  2  Q.B.  511. 

B— 2 
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Restraint  of  Trade  :— 

(i.)  Ch.  D. — Agreement — Reasonableness. — The  plaintifff  were  manufac- 
tarers  of  aniline  dyea  and  other  chemical  prodncts,  their  principal 
place  of  bnsiness  being  in  Germany.  The  defendants  were  their 
afirents  in  England  under  an  agreement,  by  which  they  bonnd  them- 
selves for  three  consecutive  years  after  the  termination  of  the  agree- 
ment not  to  start  a  business  of  the  same  kind,  or  to  give  any  informa- 
tion about  the  bnsiness.  After  the  termination  of  the  agency,  the 
defendants  commenced  business  in  Manchester  as  dealers  in  chemical 
colours,  and  solicited  the  plaintiffs*  customers.  Held,  that  the 
restraining  clause,  though  unlimited  as  to  space,  was  not  unreasonable 
for  the  protection  of  the  plaintiffs*  trade. — Die  Badische  Anilin  vnd 
Soda  Fahrik  v.  Sehott,  67  L.T.  281. 

Beyenue :— 

(ii.)  Q.  B.  "D^— Estate  Duty—**  Succession  "—Corpus— Individual  Interests — 
Customs  and  Inland  Revenue  Act^  1889,  s,  6. — The  term  **  succession  "  in 
the  section  above-mentioned  applies  to  the  subject-matter  of  the 
snccession,  and  not  to  the  individual  interests  of  the  several  successors. 
Consequently,  where  the  corpus  of  a  settled  fund,  the  subject  of  a 
succession,  exceeds  £10,000  in  value,  estate  duty  must  be  paid  thereon, 
although  the  interests  of  the  several  beneficiaries  in  the  said  fund  are 
all  of  less  value  than  £10,000.— Attomey^General  v.  Lord  Aberdare, 
61L.J.  Q.B.  616. 

(iii-)  Q.  B.  D,— Probate  Duty — Valuation — Mistake  in — Liability  of  Executor 
—  Customs  and  Inland  Reventte  Act,  1881,  s.  32. — Personal  chattels  were 
valued  for  the  purposes  of  probate,  and  the  executors  delivered  an 
affidavit  of  value  and  account  on  the  basis  of  the  valuation,  and  duly 
stamped  the  same.  A  certificate  was  issued,  stating  the  value  as  shewn 
in  the  affidavit  and  account,  and  probate  was  granted.  After  the 
estate  had  been  fully  and  finally  wound  up,  it  appeared  that  the 
chattels  had  been  much  undervalued.  There  was  no  suggestion  of 
negligence  or  want  of  good  faith  on  the  part  of  the  executors  or  the 
valuer.  Held,  that  the  executors  were  no  longer  "  persons  acting  in 
the  administration  of  the  estate,"  and  could  not  be  oompelled  to  deliver 
a  further  affidavit  and  account. — Attorney -Qeneral  v.  Smith,  L.B.  [1892] 
2  Q.B.  289 ;  66  L.T.  857  ;  40  W.R.  671. 

Biver :— 

(iv.)  C.  A' — Pollution — Sewer  Vested  in  Local  Authority— Form  of  Appeal 
from  County  Court— Rivers  Pollution  Act,  1876,  ss,  3,  11— County  Courts 
Act,  1888,  «s.  120,  124.— Decision  of  Q.  B.  D.  (see  Vol.  17,  p.  148,  v.) 
AfArmed.—Kirkheaton  Local  Board  v.  Ainley,  L.B.  [1892]  2  Q.B.  274; 
67  L.T.  209. 

Sale  of  Goods  :— 

(v.)  Q.  B.  D.—Sale  by  Sample — Acceptance — Re-sale. — Where  a  sale  of  goods 
is  made  by  sample,  the  purchaser  ^las  the  right  to  reject  the  goods  if 
they  are  not  up  to  sample,  and  the  fact  that  he  has  re -sold  the 
goods  by  sample  before  inspecting  them  does  not  constitute  such  an 
acceptance  as  to  deprive  him  of  his  right  of  rejection. — Perkins  v.  B«U, 
61  L.J.  Q.B.  589. 

Settled  Land  :— 

(vi.)  C.  A'— Lease — Tenant  by  Curtesy — No  Trustees  of  Settlement — Person 
dealing  in  Good  Faith — Specific  Performance — Settled  Land  Act,  1890, 
«.  7,  sub'ss.  (i.)  (ii.). — Decision  of  Ch.  D.  (see  Vol.  17,  p.  145,  iii.) 
affirmed.— Afoyndyo  v.  Clapp,  61  L.J.  Ch.  534  j  67  L.T.  100 ;  40  W.R.  663. 
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Ship:— 

(i.)  P.  D. — Salvage — Action  in  Rem — Bail— Award  in  Esoceaa  of  Bail — 
Personal  Liability  of  Owner. — A  salvage  action  in  rem  was  brought  and 
£5,000  claimed,  for  which  amount  the  owners  of  the  salved  ship  ander- 
took  to  put  in  bail.  The  Court  awarded  £7,500.  Held,  that  the 
liability  of  the  owners  was  not  limited  by  the  undertaking,  but  that  the 
plaintiffs  were  entitled  to  enforce  payment  of  the  full  amount  awarded 
against  them  personally.— T/w  Dictator,  L.B.  [1892]  P.  304. 

Solicitor  :— 

(ii.)  C.  A. — Failure  to  Pay  Money  to  Client — Judgment  Recovered  by 
Client — Dieciplinary  Jurisdiction. — Where  a  solicitor  has  committed  a 
breach  of  professional  duty  in  failing  to  pay  over  money  received  by 
him  for  his  client,  the  fact  that  the  client  has  recovered  judgment 
against  him  in  an  action  for  the  money  does  not  prevent  the  Court 
from  exercising  its  disciplinary  jurisdiction  and  making  a  summafy 
order  on  the  solicitor  to  pay  the  money. — In  re  Orey,  L.R.  [1892] 
2  Q.B.  440. 

Statute  :— 

(iii.)  Q.  B.  D. — Statutory  Remedy — Excluavve  or  Cumulative — Common  Law 
Right  of  Action. — A  company  were  empowered  by  special  Acts  of  Par- 
liament to  levy  tolls  on  goods  carried  in  barges  on  a  certain  river,  of 
which  they  were  conservators,  and  to  **  stop,  arrest  and  detain  "  the 
barges  till  the  tolls  were  paid.  Held,  that  this  statutory  remedy  did 
not  exclude  the  common  law  right  of  action  for  tolls,  as  it  merely  gave 
a  lien  for  the  same,  and  prescribed  no  method  which  would  be 
equivalent,  by  enabling  the  company  to  recover  the  tolls,  to  the  common 
law  remedy.— G.IF.iJ.  v.  Sharman,  61  L.J.  Q.B.  600;  40  W.R.  643. 

Stock  Exchange.— fi^ee  Principal  and  Agent,  p.  20,  viii. 

Tort.— 5c«  Release,  p.  21,  iv. 

Trade  Mark  :— 

(iv.)  Ch.  D. — Unregistered  Mark—Words  **  Trade  Mark^—Use  of  Mark  not 
Belonging  to  Plaintiff — Misrepresentation. — The  use  of  the  words  "  Trade 
Mark  '*  on  goods  attached  to  a  device,  amounts  to  a  representation  to 
the  public  that  such  device  is  a  registered  trade  mark ;  and  if  the 
device  is  not  a  registered  mark  for  the  class  of  goods  on  which  it  is 
used,  such  user  is  a  misrepresentation  which  disentitles  the  user  to  relief 
against  any  o^her  person  using  the  device.  The  plaintiffs  used  on  the 
labels  of  their  tobacco  a  device  which  had  been  registered  in  respect  of 
tobacco  by  R.,  and  had  been  assigned  by  him  to  W.,  an  employ^  of  the 
plaintiffs.  Held^  that  this  was  a  representation  to  the  public  that  the 
device  was  the  registered  trade  mark  of  the  plaintiffs ;  and  that,  the 
representation  being  untrue,  the  plaintiffs  were  not  entitled  to  relief 
against  any  other  person  using  the  device. — Lewises  v.  Ooodbody, 
67  L.T.  194. 

Trustee  :— 

(v.)  Ch.  D. — Appointment — Jurisdiction  of  Court — Emisting  Poioer- Donee 
Able  and  Willing  to  Appoint — Trustee  Act,  1B60— Conveyancing,  §re., 
Act,  1881,  s.  81. — Where  there  is  existing  a  power,  whether  statutory 
or  otherwise,  to  appoint  new  trustees,  and  the  donee  is  able  and 
willing  to  exercise  it.  the  Court  has  no  jurisdiction  to  appoint. — In  re 
Higginbothamt  67  L.T.  190. 
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(>•)  C.  A. — Default — Liability. — Testator  gave  hig  sons  successively  an  o(>tioii 
of  pnrchasiDg  his  mill  property,  at  a  ralaation,  payable  by  half-yearly 
instalments.  The  son  purchasing  was  to  execute  a  mortgage  of  the 
mill,  and  give  a  bond.  The  trustees  had  power  to  invest  the  purchase, 
money  on  the  securities  named  in  the  will,  or  on  mortgage  of  the  mill, 
if  either  of  the  sons  shonld  elect  to  carry  on  the  business.  The  eldest 
son  exercised  the  option,  and  the  mill  was  valued  at  £50,000.  The 
trustees  and  the  son  agreed  that  the  sum  should  be  paid  by  half-yearly 
instalments  of  £2,000.  The  son  executed  a  mortgage  of  the  mill  to 
secure  £50,000.  A  company  was  afterwards  formed,  which  purchased 
the  equity  of  redemption,  and  afterwards  failed.  It  was  sought  to 
make  the  trustees  liable  for  not  having  enforced  payment  by  the  son 
of  certain  instalments,  and  for  not  having  enforced  payment  of 
instalments  from  the  company  by  foreclosure  or  by  exercise  of  their 
power  of  sale.  Beld,  that  the  trustees  had  done  their  best,  had  acted 
horiA  fide  in  the  interest  of  the  trust  estate,  and  were  not  liable.  If 
trustees  retain  assets  which  on  a  fair  valuation  are  sufficient  to  provide 
for  legacies  not  immediately  payable,  they  are  justified  in  paying  other 
leg^acies  which  are  payable  pari  passu  with  them,  but  payable  at  once. 
And  they  are  not  liable  to  the  unpaid  legatees  if  the  assets  so  retained 
turn  out  to  be  insufficient.— -4 ddi«on  v.  Topp,  67  L.T.  96. 

Vendor  and  Furohaser:— 

(ii.)  Ch.  D. — Agent  for  Sale — Authority — Instructions  to  Procure  Purchaser, 
— In  order  that  a  contract  for  sale  entered  into  by  an  ag^nt  may  bind 
the  principal,  there  mast  be  an  express  authority  given  by  the 
principal  to  the  agent  to  sell  and  enter  into  a  binding  contract. 
InstructionB  to  an  estate  agent  to  procure  a  purchaser  of  an  estate  do 
not  amount  to  an  authority  to  the  agent  to  enter  into  a  contract  bind- 
ing on  the  person  giving  the  instructions. — Chadbitm  v.  Moore, 
67  L.T.  267. 

(iii.)  Ch.  D. — Building  Estate — Covenant  not  to  Alter — Consent  Neeeuary. — 
Where  a  building  estate  has  been  sold  in  plots,  under  a  common  form 
of  agreement,  providing  that  the  purchaser  would  not  alter  the  buildings 
on  his  plot  without  the  consent  of  the  '*  vendor,  his  heirs  or  assigns,'* 
but  there  is  no  general  building  scheme  governing  the  whole  estate,  the 
purchaser  of  a  plot  who  has  entered  into  a  covenant  in  the  terms 
provided  for  by  the  agreement,  is  not  bound  to  obtain  the  consent  of 
the  purchaser  of  another  plot,  which  has  been  subsequently  sold  and 
conveyed,  before  he  can  alter  the  buildings  on  his  plot.  The  consent 
of  the  owner  of  the  unsold  portion  of  the  estate  is  the  only  one  necessary. 
—Everett  v.  Remington,  61  L.J.  Ch.  574 ;  67  L.T.  80. 

(iv.)  Ch.  D. — Conveyance — Rectification — Mistake. — The  plaintiffs  put  two 
freehold  houses  into  the  hands  of  an  auctioneer  for  sale.  The  property 
comprised  a  scullery  which  was  so  situated  that  it  might  have  belonged 
to  either  house.  A  plan  prepared  by  the  auctioneer  shewed  the 
scullery  as  part  of  Lot  1,  but  the  particulars  of  sale  included  it  in  Lot  2. 
At  the  auction  the  auctioneer  stated  that  the  plan  was  correct,  and 
that  the  scullery  was  included  in  Lot  1.  The  defendant  purchased 
Lot  1 ,  and  the  conveyance  of  that  Lot  expressly  included  the  scullery. 
Lot  1  was  immediately  after  mortgag^  by  the  defendant.  The 
plaintiffs  brought  an  action  against  the  purchaser  and  the  mortgagees 
for  rectification  of  the  conveyance,  alleging  that  they  had  not  authorised 
their  agent  to  include  the  scullery  in  Lot  1,  and  that  they  had  executed 
the  conveyance  without  reading  it.  They  contended  that  there  was 
a  clear  written  contract  to  sell  Lot  1  without  the  scullery,  and  that 
parol  evidence  to  vary  it  was  not  admissible.    Held,  that  if,  for  the 
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purpose  of  shewing  a  mistake  in  the  conveyance,  the  prior  contract  was 
to  be  looked  at,  then  all  the  prior  relevant  transactions  must  be  con- 
sidered; that  there  was  no  mistake  on  the  part  of  the  purchaser, 
and  that  none  was  proved  on  the  part  of  the  vendors,  as  they  had  left 
the  matter  to  their  agents,  who  accordingly  had  authority  to  include 
the  scullery  in  Lot  1,  and  that  there  was  no  case  for  rectification. — 
Ellis  V.  WUUy  67  L.T.  287. 

(i.)  Ch.  D. — Covenants  for  Title— " Beneficial  Owner'* — Ineumhrances — 
Conveyancing,  ^c,  Act,  1881,  ».  7,  sub-s.  1  (a.) — S.  granted  for  value  a 
lease  of  lands,  which  lease  he  afterwards  re-purchased,  obtaining  a 
Borrender  thereof.  Before  the  surrender  the  lessee  g^nted  sub-leases, 
which  remained  subsisting  in  spite  of  the  surrender  of  the  long  lease. 
S.,  who  was  ignorant  of  the  sub-leases,  conveyed  the  lands  for  value  as 
"  beneficial  owner"  to  D.'s  predecessor  in  title.  D.  sued  S.  for  breach 
of  the  implied  covenants  for  title.  Held,  that  as  the  sub.Ieases  were 
not  the  act  of  S.,  but  of  his  lessee,  and  as  S.  was  a  purchaser  for  value 
of  the  lease,  he  was  not  liable  on  the  implied  covenants  for  right  to 
convey,  and  for  quiet  enjoyment  freed  from  incumbrances,  in  conse. 
qnenoe  of  the  qualification  of  the  covenants,  "notwithstanding 
anything  by  the  person  who  so  conveys  or  anyone  through  whom  he 
derives  title,  otherwise  than  by  purchase  for  value,  made,  Ac.*'  Held, 
also  that  the  covenant  for  further  assurance  must  be  construed  with 
regard  to  the  limitation  of  the  prior  covenants,  and  did  not  bind  S.  to 
procure  the  assurance  of  the  sub-lessees. — Da/vid  v.  8ahin,  67  L.T.  167. 

(ii.)  Ch.  D,-' Covenant — Garden  in  Square — Open  and  Unbuilt  upon — 
Underground  Urinal. — The  defendants  conveyed  certain  premises  to  the 
plaintiffs,  by  a  deed  which  reserved  the  mines  and  minerals  and  the 
means  to  work  them.  It  also  provided  that  a  certain  garden  was  "  for 
ever  hereafter  to  be  kept  open  and  unbuilt  upon."  No  right  was  given 
to  the  purchasers  to  use  the  surface  of  the  garden.  It  was  proposed  to 
make  a  urinal  under  part  of  the  garden,  the  roof  of  which  was  not  to 
project  above  the  surface  of  the  garden,  the  entrance  being  from  outside 
the  garden.  Held,  that  the  erection  of  such  proposed  urinal  would  not 
be  a  breach  of  the  covenant. — Graham  v.  Corporation  oj  Newcastle-upon- 
Tyne,  67  L.T.  260. 

Voluntary  Gonyeyanoe  :— 

(iii.)  P.  C, — Charitahle  Gift. — Voluntary  charitable  gifts  are  not  within  the 
statute  27  Eliz.,  c.  4,— Ramsay  v.  Gilchrist,  66  L.T.  806. 

Water :~ 

pv.)  Ch.D,^  Norfolk  Broad— Sporting  Rights— Public  Right  of  Way,— The 
plaintiff  claimed  to  be  owner  in  fee  of  one  of  the  Norfolk  Broads.  Held, 
on  the  evidence,  that  the  broad  was  not  tidal,  that  the  plaintiff  was 
entitled  to  an  exclusive  right  of  shooting  and  fishing  over  the  same, 
and  that  an  injunction  must  be  granted  to  restrain  infringement  of 
such  rights  by  the  defendant,  who  asserted  that  the  water  was  open  to 
the  public  for  all  purposes ;  but  that  the  plaintiff  was  not  entitled  to 
restrict  the  public  right  of  way  and  boating  over  the  water  to  a  speci- 
fied part  called  by  him  the  '•  channel." — Micklethwait  v.  Vincent,  67 
L.T.  225. 

WiU:- 

(v.)  Ch.  jy.^Construction^Joint  Tenancy— Lapse, — Testator  gave  property 
to  trustees  on  trust  for  A.,  B.,  and  C,  and  for  their  respective  heirs, 
executors,  administrators,   and  assigns.    A.  died  before  the  testator. 
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B.  sunriyed  the  testator,  and  died  an  infant  and  onmarried.  HM^  thai 
A.'b  share  lapsed  and  was  nndispoeed  of ;  and  that  the  gift  constitnted 
a  joint  tenancy  for  life,  with  several  remainders  over,  so  that  G.  took 
the  income  of  the  whole  for  bis  life,  with  remainders  over  to  himself 
and  B.  as  tenants  in  common. — Wil8(m  y.  Atkinson,  61  L  J.  Ch.  504 ; 
40  W.E.  666. 

(i.)  P.  D,— Probate— Codicil— Will  not  Found, — Testator  executed  a  codicil 
described  as  "  a  codicil  to  my  will  executed  some  years  ago."  The 
will  could  not  be  found  after  his  death.  Held,  that  probate  might  be 
granted  of  the  codicil.— In  the  goods  of  Clements,  L.E.  [1892]  P.  264. 

(ii.)  P.  D,  —  Probate  —  Interlineation  —  Incorporation  by  Eeference.  — A 
testator,  after  executing  his  will,  made  certain  unattested  interlinea- 
tions. Amongst  others  was  one  g^iying  a  leg^y  of  **  £1,000  to  each  of 
my  executors."  In  the  body  of  the  will  he  had  given  a  legacy  of 
£10,000  to  X.,  one  of  the  executors.  In  a  codicil  the  testator  recited 
that  he  had  giyen  a  legacy  of  £11,000  to  X.  Held^  that  this  recital  in. 
corporated  the  interlineation  which  was  therefore  to  be  inserted  in  the 
probate.— In  the  goods  of  Heath,  L.E.  [1892]  P.  253. 
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^^ixiiiiistration  :- 

^^•^  ^,  "D.—Applieation  to  Pass  Over  Person  Primarily  Entitled — Refusal  in 
Absence  of  Notice. — A  grandson  applied  for  administration  of  his 
deceased  g^ndmother's  intestate  estate.  It  was  not  proved  that  a 
certain  son  of  the  intestate  was  dead.  He  had  not  been  heard  of  for 
nearly  twenty  years,  and  when  last  heard  of  was  in  poor  circnmstances. 
Held,  that  the  grant  conld  not  be  made  ;  that  the  absent  person  ought 
to  be  cited  by  advertisements,  and  that  if  no  answer  shoald  be  received, 
the  application  might  be  renewed. — In  the  goods  of  Cutler,  67  L.T.  355. 

(n.)  P.  jy.—Qravt  to  Half -Sister^  Oath  that  Deceased  Died  a  Widower^ 
Orant  Re-called  on  Motion  of  Widow — Costs. — The  half-sister  of  0. 
deceased,  in  the  absence  of  his  widow,  and  in  the  belief  that  the  latter 
was  dead,  took  out  administration  to  C,  and  swore  the  nsnal  oath  that 
C.  died  a  widower.  The  widow  was  afterwards  ascertained  to  be  living, 
and  moved  for  the  re-call  of  the  grant.  Heldy  that  the  grant  must  be 
re-called,  and  that  the  administratrix  most  pay  the  costs. — In  the  goods 
of  Carr,  37  L.T.  357. 

(ill.)  P.  D. — Fund  in  Court — Sureties  Dispensed  with, — The  Court  dispensed 
with  sureties  upon  an  administration  bond,  where  the  whole  estate  of 
the  deceased  was  in  Court,  and  where  the  applicant  had  been  appointed 
by  the  Chancery  Division  guardian  of  the  sole  beneficiary,  an  ii:^ant.'— 
In  the  goods  of  Wilcocks,  67  L.T.  528. 

(iv.)  P.  D. — Insolvent  Estate — Orant  to  Creditor — Priority — Amowit  of 
Claim. — In  the  case  of  an  insolvent  estate,  a  grant  was  made  to  the 
creditor  for  the  largest  amount,  in  preference  to  a  creditor  for  a  mnoh 
smaller  amount,  who  had  made  a  prior  claim  for  the  grant.^ In  ih€ 
goods  of  Smith,  67  L.T.  503. 
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(i.)  P.  D. — Truit  Fvnd — Trustee  Dead  and  no  Adminigtrator, — ^The  Burviring 
tnuitee  of  a  fund  was  dead,  and  no  one  was  appointed  to  administer  his 
estate,  his  next-of-kin  having  failed,  after  citation,  to  have  his  will 
proved.  Held,  that  a  grant  of  administration,  limited  to  the  specific 
trust  fand,  might  be  granted  to  the  executors  of  a  deceased  tenant  for 
life,  who  had,  in  pursuance  of  a  power,  disposed  of  the  fund  by  her 
will.— In  the  goods  of  Price,  67  L.T.  603. 

(ii.)  P.  D. — Joint  Grant — Citation  of  NexUnf-hin  Dispensed  with — Special 
Circumstances — Court  of  Probate  Act^  1857,  «.  73. — The  only  next-of-kin 
and  person  interested  in  the  distribution  of  an  intestate*s  estate  were 
her  brother  and  certain  nephews  and  nieces,  some  of  whom  were  out  of  ■ 
the  jurisdiction.  The  Court  (with  the  consent  of  all  the  persons 
interested  who  were  in  the  jurisdiction)  made  a  joint  grant  to  her 
brother  and  one  of  her  nephews,  without  requiring  citation  of  the 
persons  out  of  the  jurisdiction,—  In  the  goods  of  Washt  61  L.J.  P.  123  ; 
67  L.T.  856. 

(iii.)  P.  D. — Lest  Will  —  Evidence  that  it  Belated  to  Real  Property — Intestacy. 
— Testator  made  a  will  and  died  in  1862.  The  will  was  registered 
within  three  months  after  his  death,  but  was  not  proved,  and  was  lost 
immediately  after  registration.  The  memorial  of  registration  and  the 
affidavit  filed  showed  that  the  will  related  to  real  property,  but  there 
was  no  evidence  that  it  related  to  personal  property.  Held,  that  the 
next-of-kin  were  entitled  to  administration  as  on  an  intestacy,  and  not 
to  administration  with  a  copy  of  the  will  annexed  as  contained  in  the 
memorial  of  registration. — In  the  goods  of  Atilayy  67  L.T.  602. 

(iv.)  P.  D, — Will  Annexed— Widow  Lunatic — Grant  to  Nominee  of  Guardians. 
— A  testator  appointed  his  widow  executrix,  and  left  her  all  his 
property,  subject  to  a  legacy  of  £10.  The  widow  did  not  prove, 
became  insane,  and  was  confined  as  a  pauper  lunatic.  The  legatee  and 
creditors,  and  all  the  widow's  next-of-kin,  save  two,  who  were  abroad, 
renounced  administration.  Held,  that  the  grant  should  be  made  to  the 
nominee  of  the  guardians  of  the  poor  for  the  use  and  benefit  of  the 
lunatic,  they  undertaking,  by  their  counsel,  to  secure  the  legacy  to  any 
proper  representative  of  the  legatee  who  should  claim  it.  —in  the  goods 
ofSharlandt  67  L.T.  500. 

(v.)  P.  D. — Will  Annexed — Executor  Renounced  ^Children  to  Take  ai  Age  of 
Twenty -eight — Grant  to  Sons  under  Twenty -eight. — The  testator  left  his 
property  to  his  children  in  equal  shares,  the  shares  of  sons  to  be  paid 
on  their  attaining  twenty-eight.  The  sole  surviving  executor  renounced 
probate,  and  refused  to  nominate  a  new  trustee.  The  Court,  with  the 
consent  of  all  the  children  except  one,  who  was  in  India,  made  a  grant 
of  administration  with  the  will  annexed  to  two  sons  who  were  under 
twenty-eight,  the  shares  being  vested,  though  not  payable,  before  that 
age.— In  the  ^oods  of  Thompson,  67  L.T.  857. 

(vi.)  Ch  D. — Legacy  to  Executors — Infant — Interest. — Testatrix  appointed 
four  executors  by  her  will,  and  gave  them  legacies  as  executors.  One 
of  the  executors  was  an  infant  at  the  time  of  her  death.  Held/  that 
the  legacies  were  payable  only  when  the  executors  accepted  the  ofiiee 
and  duties  of  executor,  that  the  infant  could  not  accept  or  act  until  he 
attained  twenty-one,  and  consequently  that  his  legacy  did  not  carry 
interest.— Lon^  v.  Gardner,  67  L.T.  552  ;  41  W.R.  203. 

(vii.)  Ch.  D, — Probate  Duty — Estate  Duty — Incidence  of  ^Customs  and 
Inland  Revenue  Acts,  1881,  «.  27;  1889,  s.  5.— Testatrix,  who  died 
in  1891,  by  her  will,  dated  in  1870,  made  certain  pecuniary  bequests 
and  specific  devises,  and  devised  and  bequeathed  the  residue  of  her 
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real  estate  and  certain  specific  sams  of  stock  on  trust  for  sale  and 
division  among  certain  persons ;  and  sbe  bequeathed  the  residue  of  her 
estate  to  G.  absolutely.  He/d,  that  G.  must  pay  the  whole  of  the 
probate  duty  and  estate  duty .—Murimv.  if  ar«n,  67  L.T.  586  J  41  W.B.70. 

Apothecary  2— 

(i.)  Q.  B.  D. — Acting  ioithout  Certificate — Penalty — Separate  Acts  on  Same 
Day — Apothecaries^  Act  (55  Oeo,  111.^  c.  194),  «.  20. — Three  actions  were 
brought  against  the  defendant  to  recover  separate  penalties  for  having 
treated  three  distinct  patients  on  three  separate  occasions  on  the  same 
day,  without  having  a  certificate.  Heldt  that  the  three  acts  constituted 
only  one  offence,  and  that  only  one  penalty  could  be  recovered. — 
Apothecaries'  Co.  v.  Jones,  L.R.  [1893]  1  Q.B.  89  j  67  L.T.  677. 

Arbitration:— 

("•)  Q.  B.  D. — Arbitrator — Suggestion  of  Bias — Rei^ocation  of  Submission. — 
Where  a  litigation  arises  between  one  of  the  parties  to  a  submission  to 
arbitration  and  the  arbitrator  agreed  upon,  although  the  litigation  arises 
long  after  the  submission,  and  is  in  respect  of  matters  totally  uncon- 
nected with  it,  the  Court  has  power  to,  and  will,  interfere  and  revoke 
the  submission. — In  re  Baring  Bros,  and  Doulton,  61  L.J.  Q.B.  704. 
(iiU)    Q^  j^^ — Compulsory    Reference — Matter  of   Account — Arbitration  Act, 
1889,  s.  14.— The  Court  has  power  to  order  a  compulsory  reference  of 
&  whole  cause  to  an  official  referee  if  the  main,  but  not  the  only,  question 
in  dispute  between  the  parties  is  a  matter  of  account. — Hurlbatt  v. 
Harnett,  L.B.  [1893]  1  Q.B.  77 ;  62  L.J.  Q.B.  1 ;  41  W.E.  33. 

JSee  Practice,  p.  61,  ii. 

''^  *  y  Q,  B .  J}.— Privilege  from—Witness  Returning  from  Court—Non-payment 
^  Rates— 12  Vict.,  c.  14,  ss,  2, 8. — Commitment  for  non-payment  of  rates 
^Where  there  is  no  distress  recoverable  is  merely  a  civil  process,  so  that 
^  witness  in  a  suit  returning  from  the  Court  in  which  the  suit  has  been 
^eard  is  privileged  from  arrest  under  an  order  for  such  commitment. — 
-t^obem  V.  Foicler,  62  L.J.  Q.B.  49. 

(^  .^^^ohment:— 

•  ^^.  B.  D. — Contempt — Order  on  Undertaking  to  Pay — Default — Debtor's 
Actt  1869,  ss.  4,  6. — B.,  an  execution  creditor,  obtained  control  of  the 
sale  of  the  debtor's  property  upon  giving  an  undertaking  to  make  up 
any  deficiency  which  might  be  found  due  to  a  person  who  claimed  the 
property  under  a  bill  of  sale.  There  was  a  deficiency,  and  an  order 
was  nmde  upon  B.  to  pay  the  amount  in  accordance  with  his  under- 
taking. Held,  that  failure  to  pay  the  money  was  a  *'  default  in  pay- 
ment of  a  sum  of  money,'*  witlun  the  meaning  of  the  Debtor's  Act,  and 
that  attachment  could  not  issue  as  for  contempt,  without  proof  that  B. 
had  means  to  pay.—  Buckley  v.  Crawford,  L.B.  [1893]  1  Q.B.  105 ; 
67  L.T.  681. 

(vi.)  C.  A. — Jurisdiction — Irish  Judgment  Registered  in  England — Judgment 
Extension  Act,  1868,  ss.  1,  4— Debtor's  Act,  1869,  s.  5.-— There  is  no 
jurisdiction  to  commit  a  judgment  debtor  to  prison  under  the  Debtor's 
A.ct  upon  the  certificate  of  a  judgment  obtained  in  Ireland  and 
registered  in  England.— E.  p,  Johiisoni  in  re  Watson,  62  L.J.  Q.B.  21 ; 
67L.T.519;  41  W.R.  84. 
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Bankruptcy  :— 

(i)  Q.  B.  D.—  Astignment  of  Debt— Claim  ty  Tnutee— Estoppel,— A  tmstee 
in  bankmptoy,  on  an  interpleader  issue,  claimed  to  set  aside  an  assign- 
ment of  debts,  on  the  gronnd  that  the  assignee  had  notice  of  an  act  of 
bankruptcy  by  the  assignor.  Being  unsuccessfal  he  applied  to  set 
aside  the  assignment  on  other  grounds.  FeZd,  that  he  was  estopped 
from  doing  so. — E,  p,  March ;  in  re  Hilton,  67  L.T.  594. 

(ii.)  C.  A. — Bankruptcy  Notice  in  Respect  of  Judgment  Deht^Power  of  Court 
of  Bankruptcy  to  Inquire  into  Consideration  for  Judgment — Banhruptcy 
Acif  1883,  s.  7,  svb-8,  3. — Where  a  bankruptcy  petition  is  founded  on 
non-compliance  with  a  bankruptcy  notice  in  respect  of  a  judgment 
debt,  the  Court  of  Bankruptcy  may,  at  the  instance  of  the  debtor,  go 
behind  the  judgment  and  inquire  into  the  consideration  for  the  judgment 
debt,  although  the  Queen^s  Bench  Division  and  the  Court  of  Appeal 
have  previously  refused  to  set  the  judgment  aside. — E,  p.  Central  Bank 
of  London;  in  re  Fraser,  L.R.  [1892]  2  Q.B.  633 ;  67  L.T.  401. 

(iii.)  Q.  B.  D. — Friendly  Society— Of^rer  of^ Preferential  Claim — Friendly 
Societies  Act^  1875,  s.  16,  sub-s,  7. — The  right  of  a  friendly  society  to 
payment  of  moneys  of  the  society  which  may  be  in  the  hands  of  an 
officer  of  the  society  at  his  bankruptcy,  in  preference  to  the  claims  of 
other  creditors,  is  not  affected  by  the  fact  that  the  society  has 
carelessly  allowed  the  officer  to  retain  more  money  than  was  necessary 
for  the  immediate  use  of  the  society. — B,  p,  Offi,cial  Receiver;  in  re 
Miller,  67  L.T.  601. 
(iv.)  Q.  B.  J),— Official  Receiver — Ovmer  or  Occupier  of  Premises — Supply  of 
Gas— Gas  Acts,  1860  ;  and  1871,  «.  11.— At  the  date  of  the  receiving 
order  the  debtor  was  in  arrear  in  respect  of  g^s  supplied  to  his 
premises  during  the  previous  quarter,  and  the  gfas  company  in  conse- 
quence out  off  the  supply,  and  declined  to  reconnect  at  the  request  of 
the  official  receiver  until  the  arrears  were  paid.  He  paid  the  arrears 
under  protest,  and  the  trustee  in  bankruptcy  applied  for  repayment. 
Held,  that  the  official  receiver  was  neither  the  "  owner'*  or  "occupier  ** 
of  the  premises,  and  was  not  entitled  to  call  on  the  company  to  supply 
him  with  gas,  and  that  the  application  failed,— E.  p.  Mason  ;  in  re  Snuth, 
41  W.R.  159. 

(▼.)  C.  A. — Proof^Secured  Creditor — Omission  to  Value  Security — Leave 
to  Withdraw  Proof.— See  Vol.  17,  p.  116,  iii.  Held,  that  there  was  no 
debt  due  to  N.,  and  that  he  ought  therefore  to  have  leave  to  withdraw 
his  proof  .—E.  p,  Clarke  ;  in  re  Burr,  67  L.T.  465  ;  41  W.R.  116. 

(vi.)  Q,  B.  D. — Reputed  Oumership — **  Trade  or  Business** — Bankruptcy 
Act,  1883,  8,  44. — A  person  who  takes  lodgers,  but  does  not  provide 
them  with  board,  carries  on  a  "  trade  or  business  "  within  the  meaning 
of  the  reputed  ownership  clause  of  the  Bankruptcy  Act. — E.  p.  Ojffieial 
Receiver;  in  re  Harrison,  67  L.T.  600. 

(Tii.)  H.  Ii.^Scotch  Laio— Heritable  Estate  of  Bankrupt— Trust  Estate, — 
Heritable  estate  was  held  by  a  bankrupt  on  an  unqualified  ex  facie 
absolute  disposition  registered  in  his  own  name ;  but  it  appeared  that 
he  held  it  as  trustee  for  others,  to  whom  he  had  given  an  unrecorded 
acknowledgment  of  the  trust.  Held,  that  it  did  not  vest  in  the  trustee 
in  htLnlauptoj,— Heritable  Reversionary  Co.  r,  Millar,  L.R.  [1892] 
A.C.  598. 

(viii.)  Q.  B.  D. — Solicitor's  Costs— Money  Deposited  for  Future  Costs, — A 
debtor  being  indebted  to  his  solicitor  consulted  him  with  a  view  of 
preparing  a  balance  sheet,  and  calling  his  creditors  together,  and 
deposited  with   him  a  sum  of  money  for  costs.    The  debtor  then 
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committed  an  act  of  bankraptoy  of  which  the  solicitor  had  notice. 
HMy  that  the  solicitor  was  not  entitled  to  retain  the  money,  either  as 
payment  for  seryioes  rendered  snbseqaent  to  the  act  of  bankraptoy,  or 
in  part  payment  of  the  previous  debt. — E,  p.  Minor;  in  re  PoUUt, 
67L.T.715;  41  W.R.  89. 
(i.)  Q.  B.  D. — Voluntary  Settlement — Qift  of  Diamonde  hy  Husband  to 
Wife— Bankruptcy  Act,  1883,  ».  47.— A  gift  of  diamonds  by  a  husband 
to  hiB  wife  is  a  "  settlement,"  and  if  the  husband  becomes  bankrupt 
within  two  years  afterwards,  such  settlement  will  be  void  as  against 
the  trustee.— £.  p.  Brown;  in  re  Vansittart,  67  L.T.  592;  41  W.R.  32. 

Bill  of  Sale  :— 

(ii-)  Q.  B.  D.  —  Assignment  of  Building  Agreement  with  Plant  and 
MaUriaUSills  of  Sale  AcU,  1878,  s.  4;  1882,  ».  8.— A  document 
assigning  to  a  stranger,  as  security  for  a  loan,  a  building  agreement 
made  between  the  assignor  (a  builder)  and  a  landowner,  together  with 
all  plant  and  materials  then  on  the  premjses,  or  which  might  be  brought 
on  the  premises,  but  giving  no  express  power  of  seizure  or  sale  in 
default  of  payment,  though  the  mortgagee  had  power  in  certain  events 
to  take  possession  of  the  plant  and  materials,  and  complete  the 
buildings,  is  a  bill  of  sale  as  regards  such  plant  and  materials,  and  is 
void  as  regards  the  same,  unless  reg^tered. — Churchy.  Sage,  41  W.B.  176. 

(iii.)  C.  A.. — Schedule — Inventory —Specific  Description  of  Chattels — Bills  of 
Sale  Acts,  1878,  t.  10,  suh-s.  2 ;  1883,  ss.  4,  8.— A  bill  of  sale  assigned 
the  chattels  **  specifically  described  in  the  schedule.''  The  schedule 
commenced  with  the  words  **  the  whole  of  the  chattels  and  things  at 
present  at,"  a  named  house,  "  and  consisting  (inter  alia)  of  the 
following."  After  describing  certain  furniture,  it  contained  the  words, 
"study;  eighteen  hundred  volumes  of  books  as  per  catalogue."  There 
were  1,800  volumes  in  the  study,  and  a  catalogue.  The  bill  of  sale 
and  schedule  were  registered,  but  not  the  catalogue.  Held,  that  it 
was  not  necessary  to  register  the  catalogue,  and  that  the  books  were 
"specifically  described.'* — Davidson  v.  Carlton  Bank,  L.E.  [1893] 
2  Q.B.  82;  67  L.T.  6*1;  41  W.E.  132. 

(iv.)  Q.  B.  D.— "True  Owner**— Bills  of  Sale  AcU,  1882,  «.  6.— The  term 
"  true  owner  "  of  personal  chattels  comprised  in  a  bill  of  sale  at  the 
time  of  its  execution,  includes  the  person  who  is  the  legal  owner 
thereof  at  such  time,  whether  he  is  the  equitable  owner  or  only  trustee 
for  another.— i?.  p,  WUliams ;  in  re  Sari,  L.B.  [1892]  2  Q.B.  591. 

Bond  2— 

(v.)  H.  L. — Judgment  on — Interest — Penal  Sum— Charge  on  Land — SuhsS' 
qtient  Incumbrance — Pra4:tice — Error  in  Judgment. — Where  judgment 
had  been  obtained  on  a  bond  for  £1,000  conditioned  for  payment  of 
£500  and  interest,  and  a  decree  in  equity  had  been  made,  declaring 
that  the  £500  and  interest  "  until  paid,"  was  well  charged  on  the  lands 
of  the  debtor.  Held,  that  the  charge  on  the  lands  ought  not  to  have 
been  extended  beyond  the  penal  sum  of  £1,000  to  the  prejudice  of  a 
subsequent  incumbrancer,  and  that  there  was  an  obvious  error  in  the 
decree  arising  from  an  accidental  omission,  which  might  be  corrected 
by  inserting  the  words,  '*  the  principal  sum  and  interest  not  to  exceed 
the  amount  of  the  penalty  on  the  bond." — Hatton  v.  Harris,  L.B. 
[1892]  A.C.  647. 

Building  Society :— . 

(ri)  H.  Ii. — Arbitration — Power  to  Order  Case  to  be  Stated. — Decision  of 
C.  A.  {see  Vol.  16,  p.  Ill,  i.)  affirmed. — Taberna^^le  Permanent  Building 
SocUsty  V.  Knight,  L.B.  [1892]  A.C.  298;  62  L.J.  Q.B.  60;  67  L.T.  483; 
41  W.B.  207. 
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Canal  :— 

(!•)  C.  A. — Mine — Injury  to  Canal — Injunction. — Decision  of  Ch.  D.  (m« 
Vol.  17,  p.  118,  ii.)  reversed.—X.  ^  N,W,R.  v.  Evans,  L.E.  [1898] 
1  Ch.  16 ;  62  L. J.  Ch.  1 ;  67  L.T.  630 ;  41  W.R.  149. 

Charity:— 

(ii.)  Ch.  D, ^Mortmain— MoHmain  and  Charitable  Usee  Act,  1891— IFOi 
before  Act — Death  of  Testator  after  Act, — Testator  made  his  will  before 
the  Act,  and  died  after  the  Act.  He  devised  and  bequeathed  "  sach 
part  of  my  said  residuary  trust  estate  which  may,  by  law,  be  given  for 
charitable  purposes  **  to  the  B.  Hospital.  Held,  that  the  Act  applied, 
and  that  the  Hospital  was  entitled  to  all  the  residuary  estate,  real  and 
personal. — Brompton  Hospital  for  Consumption  v.  Lmois^  LJL  [1893] 
1  Ch.  44;  67  L.T.  649;  41  W.B.  104. 

Colonial  Law  :— 

(iii.)  P.  C— Conada— CtviZ  Code,  ss.  1056,  2262  (2)— Prwcnption.— An 
appeal  to  earlier  law  and  decisions  for  the  purpose  of  interpreting  a 
statutory  code  can  only  be  justified  on  some  special  ground,  such  as  the 
doubtful  import  or  the  technical  meaning  preYiously  acquired  of  the 
language  used  in  the  code.  The  civil  code  of  Canada  does  not  make 
it  a  condition  precedent  to  the  right  of  action  given  by  section  1056  to 
the  widow  of  a  person  dying  as  therein  mentioned,  that  the  deceased's 
right  of  action  should  not  have  been  extinguished  in  his  lifetime  by 
prescription  under  section  2262  (2).  The  death  is  the  foundation  of  the 
right  of  action  g^ven  by  the  former  section,  which  is  governed  by  the 
prescription  contained  therein,  and  is  exempt  from  the  rule  of  pres- 
cription which  barred  the  claim  of  the  deceased. — Robinson  v.  Ca/nadian 
Pacific  RaiUoay  Co,,  L.B.  [1892]  A.C.  481 ;  61  L.J.  P.C.79;  67  L.J.  506. 

(iv.)  P.  C. — Canada — Province  of  Manitoba — Power  of — Denominational 
Schools. — The  leg^lature  of  the  province  of  Manitoba  did  not  exceed 
its  powers  in  passing  the  Public  Schools  Act,  1890.  The  Act  did  not 
contravene  section  22  of  the  Constitutional  Statute  of  Manitoba,  1870, 
which  authorised  the  provincial  legislature  to  make  laws  in  relation  to 
education  so  as  not  to  "  prejudiciallv  afFect  any  right  or  privilege  with 
respect  to  denominational  schools,  which  any  class  of  persons  have,  by 
law  or  practice  in  the  province,  at  the  Union."  Accordingly,  certain 
bye-laws  of  a  municipal  corporation,  authorising  assessments  under  the 
Act  of  1890,  were  held  to  be  valid. — City  of  Winnipeg  r.  Barrett,  L.B. 
[1892]  A.C.  445 ;  61  L.J.  P.C.  58  j  67  L.T.  429. 

(v.)  P.  C. — Nova  Scotia — Mines — Arbitration — Revised  Statutes  of  Nova 
Scotia  (6th  Series),  c.  7,  s,  19. — Where  the  warden  of  a  municipality  had 
appointed  an  arbitrator  on  behalf  of  a  mining  lessee  to  assess  damages 
to  be  paid  to  a  landowner  ander  the  statute  above  mentioned,  and  it 
appeared  that  the  landowner  had  received  and  neglected  a  notice  to 
appoint  an  arbitrator,  held^  that  such  appointment  was  not  a  judicial 
act,  and  that  a  fresh  notice  to  the  landowner  in  relation  thereto  was 
not  a  condition  precedent  to  its  validity.  Where  an  award  gave  to  a 
landowner  a  fixed  sum  as  estimated  damages  for  all  works  or  occupa- 
tion necessary  to  or  required  by  the  mining  lessee,  held,  that  having 
regard  to  the  subject-matter  and  scope  of  the  Act,  such  award  was  not 
bad  for  uncertainty.  Where  the  merits  of  a  case  have  been  fully 
brought  before  a  Court  which  has  jurisdiction  to  deal  with  it,  the  Privy 
Council  will  not  reverse  its  judgment  on  account  of  an  informality  in 
the  commencement  of  the  proceedings. — Palgrave  CMd  Mining  Co,  v. 
McMillan,  L.R.  [1892]  A.C.  460  j  61  L.J.  P.C.  86  ;  67  L.T.  425. 
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Company:— 

(i.)  Q.  B.  D. — Direcior—SliareBheld  for  Purpose  of  Qualification — Charging 
Order  (1  tj*  2  Vict,  c.  110,  8.  14). — Sharea  standing  in  the  name  of  a 
jodgment  debtor  in  the  books  of  a  company  cannot  be  made  the  subject 
of  a  charging  order  if  he  is  not  the  beneficial  owner  of  them,  bat  is 
merely  registered  as  owner  for  the  purpose  of  qualifying  as  a  director. 
^Howard  v.  Sadler,  L.R.  [1893]  I  Q.B.  1 ;  41  W.R.  126. 

(ii.)  Ch.  J), — Memorandum  of  Association — Power  to  Sell  Undertaking  for 
Shares  in  another  Company — Validity — Companies  Act,  1865,  s.  161. — The 
memorandum  of  association  of  a  company  stated  one  of  its  objects  to 
he  to  sell  or  dispose  of  the  undertaking  of  the  company  for  such  con- 
sideration as  the  company  might  think  fit,  and  in  particular  for  shares 
in  any  company.  Held,  that  the  power  so  conferred  was  not  ultra 
vireSf  and  that  a  sale  of  the  undertaking  in  consideration  of  the  allot- 
ment of  shares  in  another  company  was  not  contrary  to  section  161  of 
the  Companies  Act,  1865.— Cotton  v.  Imperial  and  Foreign  Agency  and 
Investment  Corporation,  L.R.  [1892]  3  Ch.  464;  61  L.J.  Ch.  684; 
67  L.T.  842. 

(iii.)  Ch.  D, —  Parliamentary  Deposit — Abandonment  of  Undertaking — Appli' 
cation  for  Payment  of  Deposit — Jurisdiction— Parliamentary  Deposits  and 
Binds  Act,  1892,  s.  1. — A  company  obtained  statutory  powers  under 
private  acts.  The  time  limited  for  exercise  of  its  compulsory  powers 
expired  in  August,  1892.  The  time  limited  for  completion  of  the  under- 
taking was  July,  1893.  In  April,  1892,  the  company  resolved  to  take 
steps  to  abandon  the  undertaking.  The  persons  who  had  made  the 
parliamentary  deposit  applied  for  payment  out.  Held,  that  there  was 
no  jurisdiction  to  deal  with  the  deposit  until  the  expiration  of  the  time 
limited  for  completion  of  the  undertaking. — E.p.  Chambers,  L.R.  [1893] 
1  Ch.  47;  67  L.T.  647 ;  41  W.R.  170. 

{vr.)  C.  A. — Purchase  of  its  Shares — Extinguishment, — Decision  of  Ch.  D.  (see 
Vol.  17,  p.  119,  iv.)  affirmed. — In  re  Sovereign  Life  Assurance  Co.,  L.R. 
[1892]  3  Ch.  279 ;  62  L.J.  Ch.  36 ;  67  L.T.  336 ;  41  W.R.  1. 

(v-)  C.  A. — Winding-up — Examination  of  Promoters  or  Officers — Companies 
i  Winding-up)  Act,  1890,  s.  8,  sub-ss.  2,  3. — An  order  for  public  examina- 
tion may  be  made  if  the  Official  Receiyer  has  mside  a  further  report 
showing,  though  not  necessarily  stating  expressly,  his  opinion  that  a 
fraud  bias  been  committed  by  some  person  in  the  promotion  or  forma- 
tion of  the  company,  or  by  some  director  or  officer  of  the  company,  in 
relation  thereto,  since  its  formation ;  and  that  the  person  whom  it  is 
proposed  to  examine  has  taken  part  in  the  promotion  or  formation,  or 
lias  been  a  director  or  officer  of  the  company,  and  it  is  not  necessary 
that  the  report  should  allege  that  he  has  been  a  party  to  the  fraud. 
The  order  may  be  made  ex  parte,  leaving  the  party  to  move  to  discharge 
it  if  he  alleges  it  to  have  been  made  without  jurisdiction. — In  re  Trust 
and  Investment  Corporation  of  South  Africa ;  in  re  Bertram  Luipaard*s 
Vlei  Gold  Mining  Co.,  L.R.  [1892]  3  Ch.  382;  62  L.J.  Ch.  22. 

W)  Ch.  D. —  Winding-up — Public  Examination — Report  of  Offi>cial  Receiver 
—Allegation  of  Fraud — Companies  (Winding-up)  Act,  1890,  s.  8. — In 
aupport  of  an  application  by  the  Official  Receiver  for  a  public  examina- 
tion, it  is  not  necessary  that  his  farther  report  should  specificially  state 
that,  in  his  opinion,  fraud  has  been  committed  by  persons  in  the  pro> 
motion  or  formation  of  the  company,  or  in  the  conduct  of  its  business, 
■o  long  as  the  facts  therein  mentioned,  suggest  the  existence  of  fraud 
-In  re  Laxon  ^  Co.  (No.  3),  67  L.T.  654. 


34  QUARTERLY   DIGEST. 

(i.)lCll.  J). —Winding -upSale  of  Businett  to  another  Company — '*  Reorgan- 
isation or  Reconstruction  " — Companies  Act^  1862,  «.  161. — A  company 
issued  debentiires,  secariog  payment  of  the  principal  in  1896,  and 
containing  covenants  for  payment  in  accordance  with  indorsed  con- 
ditions. One  condition  was  that  the  company  might,  after  one  year 
from  the  date  of  the  debentores,  redeem  them  on  three  months'  notice 
at  a  premium ;  and  another  condition  was  that  '*  if  the  company 
commenced  to  be  woand-ap,  otherwise  than  for  the  purposes  of 
reorganisation  or  reconstruction,*'  the  principal  should  be  payable 
immediately.  The  company  commenced  to  wind  itself  up  for  the 
purpose  of  amalgamation  with  another  company.  Held,  that  the 
principal  become  payable  when  the  resolution  for  winding.optook  eifect, 
and  that  the  company  was  entitled  to  pay  off  the  debentures  at  par. — 
Hooper  v.  Western  Counties  and  South  Wales  Telephone  Co.,  41  W.R.  84. 

(ii.)  Ch.  D. — Winding-up — Transfer  of  Proceedings — City  of  London  Court — 
Companies  (Winding-up)  Act,  1890,  s.  1,  sub-s,  (6)  ;  «.  S,  sub-s,  (1). — 
There  is  no  jurisdiction  to  transfer  the  winding-up  proceedings  of  a 
limited  company  in  liquidation  under  the  Act  of  1890,  to  the  City  of 
London  Court,  which  is  excluded  from  having  jurisdiction  to  wind-up 
by  the  same  Act.— In  re  Real  Estates  Co.,  41  W.B.  157. 

See  Mortgage,  p.  47*  i* 
Conspiracy:— 

(iii.)  C.  A. — Shares  in  Company — Agreement  to  Buy  to  Create  Market—  IllS' 
gality  not  Pleaded — Judicial  Notice. — Action  for  the  rescission  of 
contracts  to  purchase  shares  in  a  company,  on  the  ground  that  the 
defendants,  while  acting  as  brokers,  had  passed  off  their  own  shares  on 
the  plaintiffs,  instesMl  of  buying  them  on  the  market.  It  appeared  that 
at  the  time  of  the  contract,  the  company  had  not  been  brought  out, 
and  that  the  plaintiffs  had  instructed  the  defendants  to  buy,  and  had 
paid  for,  the  shares.  It  appeared  from  the  evidence,  that  the  plaintiffs 
had  entered  into  this  agreement  in  order  to  create  a  market,  and  had 
paid  a  premium  for  the  shares,  in  order  to  induce  the  public  to  believe 
that  they  were  of  more  than  their  real  value.  Held,  that  this  was  an 
agreement  to  cheat  the  public;  that  an  apreement  by  two  or  more  to 
do  an  illegal  act,  and  by  illegal  means,  had  been  proved ;  that  it  was 
an  indictable  conspiracy,  and  that  though  the  illegality  had  not  been 
pleaded,  the  Court  would  take  judicial  notice  of  it,  and  would  refuse  to 
grant  relief  to  the  plaintiffs. — Scott  v.  Broum  Sf  Co. ;  Slaughter  v.  Brown 
^  Co.,  L.R.  [1892]  2  Q.B.  724;  61  L.J.  Q.B.  738;  41  W.R.  116. 

Contract:— 

)  Ch,  D. — Building  Contract — Certificate  of  Architect — Not  to  he  Set 
Aside  on  Chroundof  Fraud — Public  Policy — Vcdidity. — A  building  contract 
contained  a  provision  that  the  valuations  and  certificates  of  the 
architect  should  be  final  and  binding  on  both  parties,  and  should  not 
bo  set  aside  for  any  pretence,  suggestion,  charge,  or  insinuation  of 
fraud,  collusion,  or  confederacy.  Held,  that  such  a  provision  was  not 
void  as  being  against  public  policy. — Tullis  v.  Jacson,  L.R.  [1892] 
8  Ch.  441 ;  61  L.J.  Ch.  665  j  67  L.T.  840 ;  41  W.R.  11. 

Bee  Conspiracy,  p.  84,  iv. 
Conversion  :— 

(t  Q.  B.  D.— Bailment—Shipping  Note—*'  Clean  Receipt  *^—Duty  to  Give. 
— A.  sold  to  N.  a  quantity  of  oil  to  be  delivered  alongside  a  ship,  and 
paid  for  in  exchange  for  mate's  receipt.    N.  engaged  with  the  defendants. 
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shipowners,  for  shipment  of  oil.  A.  delivered  at  the  defendants'  wharf 
fifty  barrels  of  oil,  and  lodged  there  a  document,  **  Received  fifty 
barrels  oil  from  N.  No  goods  to  be  received  on  board  unless  a  clean 
receipt  can  be  given."  This  last  clause  was,  to  the  defendants'  know- 
ledge, on  all  N.'s  shipping  notes.  The  defendants  received  and  stowed 
the  casks,  but  refused  to  give  a  receipt  except  with  the  words  **  old 
casks,"  or  to  re-deliver  the  goods.  The  words  '*  old  casks"  prevented 
the  receipt  from  being  a  "clean  receipt,"  or  a  "mate's  receipt,"  and 
A.  could  not  obtain  payment  from  N.  The  casks  were  entitled  to  a 
clean  receipt.  Held^  that  there  was  a  contract  of  bailment  by  the 
acceptance  of  the  casks  on  the  terms  that  no  goods  should  be  received 
on  board  unless  a  clean  receipt  can  be  given,  and  that  the  defendants 
were  bound  to  give  a  **  clean  receipt  "or  to  re-deliver  the  goods,  and 
that  by  refusal  to  re-deliver  they  had  been  guilty  of  a  conversion,  and 
were  liable  to  A.  to  the  extent  of  his  loss. — Armstrong  v.  AUan  Brother$, 
67  L.T.  417. 

Copyright:— 

(i.)  Ch.  D. — Trades  Directory — Special  Headings —Advertisemente. — The 
plaintiff  was  the  proprietor  of  a  trades  directory,  registeredat  Stationers' 
Hall,  part  of  which  was  devoted  to  foreign  tradesmen,  the  names  of 
the  triadesmen  advertising  in  the  work  being  arranged  under  special 
heading^  consisting  of  the  names  of  their  goods  in  four  languages,  the 
names  of  the  tradesmen  being  arranged  in  alphabetical  order,  with  the 
address,  trade  mark,  and  illustrations.  The  defendants  had  been 
employed  to  canvass  for  advertisements  on  terms  which  bound  them  to 
work  exclusively  for  the  plaintiff,  and  to  furnish  him  free  of  chskrge 
with  blocks  and  translations.  They  now  threatened  to  assist  a  rival 
publication  by  using  some  of  the  blocks  and  materials  obtained  while 
in  the  plaintiffs  service.  HeW,  that  the  plaintiff  had  a  copyright  in 
the  special  headings  though  not  in  the  advertisements,  and  that  the 
defendants  mast  be  restrained  from  using,  for  the  purposes  of  any 
other  publication,  any  of  the  blocks  or  materials  obtained  by  them  for 
the  purposes  of  the  plaintiff's  publication  while  in  his  employment. — 
Lamb  V.  Evans,  L.R.  [1892]  8  Ch.  462;  61  L.J.  Ch.  681 ;  67  L.T.  528. 

(ii.)  Ch.  D,— Foreign  Work  of  Art— Application  of  Copyright  to  Ewisting 
JVork — Saving  of  Rights  previously  acquired— Trade-Mark. — The  plaintiff 
claimed  to  have  photographic  copyright  in  a  painting  called  *'  Lisette," 
produced  in  Qermany  before  December,  1885,  and  also  in  a  photograph 
of  the  picture.  In  January,  1887,  the  defendants  registered  as  their 
trade-mark  a  photograph  of  **  Lisette,"  with  their  name  and  the  words 
**  trade-mark  "  across  the  picture.  The  trade-mark  was  used  by  them 
on  their  goods  and  show-cards.  In  December,  1887,  the  International 
Copyright  Act,  1886,  was  extended  to  Germany.  The  plaintiff  registered 
his  copyright  in  England,  and  sought  to  restrain  the  defendants  from 
using  the  show-cards  produced  since  December,  1887.  Heldf  that  the 
defendants  had  a  subsisting  and  valuable  interest  arising  in  connection 
with  the  trade-mark,  a  work  lawfully  produced  before  December,  1887, 
and  were  protected  by  the  proviso  in  Section  6  of  the  Act,  and  that  it 
was  not  material  to  consider  the  date  of  the  production  of  the  show- 
cards,  or  a  trifiing  difference  which  existed  between  the  show-cards 
and  the  trade-mark.— Sc/iaucr  v.  /.  C.  &•  J.  Field  (Limited),  L.R.  [1898] 
1  Ch.  86 ;  41  W.R.  201. 

County  Court  :— 
(iii.)  C.  A. — Action  Remitted — Costs^  Tajoation^JurisdicHon — County  Courts 
Art,  1888,  ss.  65,  116.— Decision  of  Q.  B.  D.  {see  Vol.  17,  p.  122,  v.) 
affirmed.— Ham«  v.  Judge,  41  W.R.  9. 
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(i.)  Q.  B.  D. — Coits — Action  Remitted — Contract — Amount  Lese  ih4m  £20 
Becovered^County  CouHs  Act,  1888,  m.  65,  116.— Where  ao  action  of 
contract,  which  might  have  been  commenced  in  a  connty  court,  is 
bronght  in  the  High  Court,  and  after  certain  proceedings  therein  is 
transferred  to  a  county  court,  where  it  results  in  a  judgment  for  the 
plaintiff  with  costs  for  a  sum  of  less  than  £20,  then  the  plaintiff  is 
entitled  to  his  costs  incurred  in  the  county  court  subsequent  to  the 
transfer,  but  not  to  the  costs  incurred  in  the  High  Court  before  the 
transfer,  unless  he  had  a  certificate  for  those  costs. — Armitage  t.  Fiton, 
67  L.T.  416. 

(ii.)  C.  A. — Execution  —  Discovery  ^  Married  Woman — Separate  Estate  — 
County  Court  Rules,  1892,  0.  xxv.,  r.  47.— When  a  ju'lgment  or  order  has 
been  obtained  in  a  county  coart  against  a  married  woman  for  the 
recovery  or  payment  of  money,  the  Judge  has  power  to  order  her  to 
be  examined  as  to  her  separate  estate. — Countess  ofAylesford  v.  O.W.R; 
L.R.  [1892]  2  Q.B.  626;  41  W.R.  42. 
(iii.)  Q.  B.  B. — Registrar — Refusal  to  Issue  Summons — Jurisdiction  of  Judge 
-^Order  of  High  Court— County  Courts  Act,  1888,  8.  181.— Where  the 
registrar  of  a  county  court  has  refused  to  issue  a  summons  under  the 
Bills  of  Exchange  Act,  1855,  and  the  plaintiff  desires  to  challenge  his 
refusal,  the  proper  course  is  to  apply  to  the  High  Court  for  an  order 
calling  on  him  to  show  cause  why  such  summons  should  not  be  issued. 
Application  to  the  county  court  Judge  would  be  useless,  since  he  has 
no  jurisdiction  over  the  regiptrar,  there  being  no  cause  or  matter  before 
him. — Reg»  v.  Southampton  County  Court  Registrar,  61  L.J.  Q.B.  706. 

Criminckl  Law  :— 

(iv.)  Q.  B,  D. — Carnal  Knowledge — Ir^ant  under  Fourteen — Presumption  of 
Incapacity. — A  male  person  under  the  age  of  fourteen  is  presumed  by 
law  to  be  incapable  of  having  carnal  knowledge,  and  cannot  be  oonricted 
under  section  4  of  the  Criminal  Law  Amendment  Act,  1885,  of  having 
carnal  knowledge  of  a  girl  under  the  age  of  thirteen. — Reg.  v.  Waite, 
L.R.  [1892]  2  Q.B.  600;  61  L.J.  M.C.  187 ;  41  W.E.  80. 

(v.)  Q.  B.  B. — Certiorari — Central  Criminal  Court — Indictment — Libel  on 
Directors— Necessity  to  Prove  due  Appointment. — The  High  Court  has  no 
jurisdiction  to  issue  a  writ  of  certiorari,  directed  to  the  Central 
Criminal  Court,  to  remove  a  conviction  obtained  in  that  Court  for  the 
purpose  of  having  it  quashed.  On  the  trial  of  an  indictment  for 
publishing  a  libel  on  the  directors  of  a  company,  it  is  not  necessary  to 
prove  that  they  were  duly  appointed  directors,  it  being  admitted  that 
they  were  the  acting  directors,  and  the  libel  being  published  against 
them  as  such  acting  directors. — Reg.  v.  Boaler,  67  L.T.  854. 

(vi.)  C.  C.  R. — Receiving  Stolen  Goods — Resumption  of  Possession  by  Owner 
after  Theft. — A  parcel  was  entrusted  to  the  prosecutors,  carriers,  for 
conveyance.  While  in  their  dep6t  it  was  moved  by  one  of  their 
servants  to  another  part  of  the  premises,  and  a  label  addressed  to  the 
prisoners  was  placed  on  it  by  him.  The  prosecutors  hearing  of  this 
caused  the  parcel  to  be  returned  to  the  place  from  which  it  had  been 
removed  by  the  thief,  and  to  be  sent  by  special  delivery  to  the 
prisoners.  They  received  it  under  circumstances  which  showed  their 
knowledge  that  it  had  been  stolen.  In  the  indictment  the  property 
in  the  parcel  was  laid  in  the  prosecutors.  Held,  that  the  prisoners 
could  not  be  convicted  of  receiving  the  parcel  knowing  it  to  be  stolen, 
for  the  person  in  whom  the  property  was  laid  having  resumed  posses- 
sion after  the  theft,  it  had  ceased  to  be  stolen  goods.—  Reg.  v.  ViUensky, 
L.R.  [1892]  2  Q.B.  597 ;  61  L.J.  M.C.  218 ;  41  W.R.  160. 
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Crown:— 

(i.)  P.  O. — Prerogative — Treaties — Interference  with  Private  Rights, — Qwere, 
whether  the  Crown  has  the  power  of  compelling  its  subjects  to  obey 
the  provisions  of  a  treaty  made  either  to  obtain  or  preserve  peace,  or 
whether  interference  with  private  rights  can  be  anthorised  otherwise 
than  by  legislation.  The  Goyemment  justified  certain  acts,  in  deroga- 
tion of  the  private  rights  of  the  plaintiff  in  regard  to  his  lobster  fishery, 
as  acts  and  matter  of  State  arising  out  of  political  relations  between 
Her  Majesty  and  the  French  Government,  and  contended  that  they 
were  matters  which  could  not  be  enquired  into  by  the  Court.  Heldf 
that  the  defence  disclosed  no  answer  to  the  plaintiffs  action. — 
Walker  v.  Baird,  L.R.  [1892]  A.O.  491 ;  61  L.J.  P.C.  92 ;  67  L.T.  613. 

Domioil  :— 

(ii.)  P.  D. — Divorce — Jurisdiction — Collusion, — With  a  view  to  enable  a 
husband  to  commence  divorce  proceedings  in  Scotland,  a  petition  by 
him  for  divorce  having  been  dismissed  in  England,  and  the  domicil  of 
all  the  parties  being  English,  the  respondent  and  co-respondent 
cohabited  at  Ayr,  and  the  petitioner  hired  an  office  in  Glasgow,  but  he 
did  no  business  there,  and  was  only  in  Scotland  three  times,  for  a  day 
and  a  night  on  each  occasion.  The  real  facts  were  concealed  from  the 
Scotch  Courts.  The  costs,  including  the  petitioner's  travelling 
expenses,  were  paid  by  the  co-respondent.  A  decree  of  divorce  was 
obtained  in  Scotland,  and  the  respondent  and  co-respondent  were 
married  in  the  Isle  of  Man.  Held^  on  a  petition  by  the  co-respondent, 
that  the  Scotch  Court  had  no  jurisdiction  to  dissolve  the  first  marriage, 
and  that  the  second  marriage  was  therefore  invalid. — Bonaparte  v. 
Bonaparte,  L.R.  [1892]  P.  402;  67  L.T.  531. 

(iii.)  C.  A. — Domicil  of  Choice— Scotch  Law — Jus  Mariti.— The  plaintiff, 
whose  domicil  of  origin  was  Scotch,  brought  an  action  to  establish  his 
title,  jure  maritiy  according  to  Scotch  law,  to  one-half  of  the  property 
of  his  deceased  wife,  an  Englishwoman.  Held^  upon  the  evidence,  that 
the  plaintiff  had,  daring  the  marriage,  acquired  an  English  domicil  by 
choice,  and  that  such  domicil  continued  till  his  wife's  death,  and  that 
accordingly  his  claim  failed.  Qtuere,  whether,  when  a  father  changes 
his  domicil  during  the  minority  of  his  child,  the  altered  domicil  is  to 
be  considered  the  infant's  domicil  of  origin. — Craignish  v.  Hewitt, 
L.R.  [1892]  8  Ch.  180;  67  L.T.  689. 

(iv.)  P.  D. — Matrimonial  Home — Jurisdiction  to  Entertain  Divorce  Suit^ 
The  husband  had  acquired  a  domicil  in  Ceylon,  and  married  there. 
He  and  his  wife  visited  England,  and  he  commenced  divorce  pro- 
ceedings. The  question  of  domicil  was  contested,  and  the  jury  found  : 
(1)  that  the  petitioner  came  to  England  and  took  rooms  there  with  the 
intention  that  his  children  should  be  educated  in  England,  that  his  wife 
should  remain  with  them  in  England  in  those  rooms,  or  in  some  other 
home  to  be  provided  by  the  petitioner,  until  the  children's  education 
should  be  finished,  and  that  the  wife  and  children  should  so  remain, 
even  although  the  petitioner  were  obliged  to  return  to  Ceylon ;  (2)  that 
the  petitioner  intended  ultimately  to  rejoin  his  wife  and  children  in 
England,  either  on  leave  or  after  his  retirement  from  the  Ceylon  Civil 
Service.  Heldy  on  these  findings,  that  the  matrimonial  home  of  the 
parties  was  in  England,  and  that  there  was  jurisdiction  to  entertain 
divorce  proceedings. — Hurley  v.  Hurley,  67  L.T.  384. 

Ecolesiastioal  Law  i— 

(v.)  Consistory  Court  of  "Lon&on,— Burial— Cremation— FacuXty 
for  Removal  of  Body. — The  Court  in  proper  cases  grants  faculties  for 
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the  remoyal  of  bodies  interred  in  consecrated  grounds  for  the  purpose 
of  being  re-interred  in  other  consecrated  grounds,  bnt  woald  not  be 
justified  in  granting  a  faculty  for  the  removal  of  bodies  for  the  purpose 
of  cremation.  8embU^  that  where  there  has  been  a  previous  cremation 
in  pursuance  of  directions  left  by  the  deceased,  there  is  no  legal 
objection  to  the  burial  of  the  ashes  in  consecrated  ground,  accompanied 
by  the  use  of  the  Burial  Service.~In  re  Diwon,  L.R.  [1892]  P.  386. 

(i.)  Consistory  Court  of  London. — Removed  of  Bodies — Factdty — 
Order  in  Council^ Burial  Act,  1857,  s.  23. — An  Order  in  Council,  under 
the  Burial  Act,  1857,  having  directed  that  the  churchwardens  of  a 
parish  should  remove  all  human  remains  beneath  the  floor  of  the  church, 
and  should  re-inter  them  in  a  cemetery  or  other  consecrated  burial- 
ground,  the  rector  and  churchwardens  applied  for  a  faculty  authorising 
the  removal  of  the  remains.  Held^  that  the  petitioners  had  taken  the 
proper  course,  and  that  the  faculty  should  be  issued,  with  provisoes  for 
the  safeguard  of  the  fabric  of  the  church,  and  for  allowing  the  families 
of  persons  buried  in  the  vaults  to  remove  the  remains  of  their  relatiree 
to  any  consecrated  burial-ground  they  might  select. — Rector  and  Church* 
wardens  of  8t  Mary-at-Hill  v.  Parishioners  of  the  Same^  L.R.  [1892]  P.  394. 

(ii.)  Q.  B.  D. — Churchwarden — Qualification — Residence  in  Parish — 1  and 
2  Will.  IK.,  c.  38,  8.  16. — A  person  not  resident  within  the  parish  is  not 
qualified  to  be  elected  churchwarden  of  a  church  built  under  the 
provisions  of  the  Act  above-mentioned. — Reg,  v.  Cru^  67  L.T.  656. 

Estoppel  :— 

(iii.)  C.  A.  —Covenant  Running  with  Land — Fraud, — S.  and  R.,  trustees  of 
a  will,  sold  and  conveyed  land  to  T.,  who  mortgaged  it  to  B.  T.  after- 
wards, by  falsely  representing  that  part  of  the  land  had  not  been  con- 
veyed to  him,  induced  them  to  execute  a  second  conveyance  thereof. 
The  deed  recited  the  seisio,  will,  and  death  of  the  testator,  and  that 
S.  and  R.  had  sold  the  land  under  their  power  of  sale  in  fee  simple  free 
from  incumbrances,  and  that  8.  had  agreed  to  concur  as  beneficial 
owner,  and  S.  and  R.  thereby  granted,  and  8.  confirmed  the  land  to  T., 
and  S.  and  R.  entered  into  the  usual  trustees*  covenants,  and  8.  also 
covenanted  for  title.  T.  mortgaged  this  land  to  the  plaintiffs.  B.  took 
possession,  and  the  plaintiffs  sued  8.  and  R.  for  indemnity  on  the 
ground  that  they  had,  in  their  second  conveyance  to  T.,  misrepresented 
their  title,  or,  in  the  alternative,  for  damages  on  their  covenants.  Held, 
that  such  conveyance  did  not  contain  such  a  distinct  averment  that  8. 
and  R.  were  seised  of  the  estate  as  would  estop  them  from  denying^ 
their  seisin,  and  that  the  plaintiffs  could  not  sue  on  the  covenants,  aa 
they  had  no  legal  estate  by  estoppel  or  otherwise  with  which  the 
covenants  could  run.  Held,  also,  that  there  could  be  no  relief 
on  the  ground  of  misrepresentation,  as  the  representation  by  S.  and  R. 
had  been  made  honestly.  Quare,  whether  the  fraud  practised  on  S. 
and  R.  would  not  have  been  in  any  case  a  sufficient  defence. — Onward 
Building  Society  v.  Smithsony  L.R.  [1893]  1  Ch.  1 ;  41  W.R.  53. 

Fraud  :— 

(iv.)  P.  C. — Failure  of  Proof— Raising  of  New  Issue  on  Appeal, — The  plead- 
ings alleged  that  the  defendant,  who  was  an  agent  for  two  fire  insurance 
companies,  had  fraudulently  and  after  a  fire  had  occurred,  transferred 
in  his  books  an  insurance  on  the  property  damaged  by  the  fire,  from 
one  of  such  companies  to  the  other.  The  charge  of  fraud  was  not  made 
out  by  evidence.  Heldt  that  the  plaintiffs  could  not  on  final  appeal 
contend  for  the  first  time  that  the  pleadiogs  and  evidence  disclosed 
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•aoh  negligence  or  breach  of  duty  hj  the  defendant  as  their  agent  as 
wonld  make  him  liable  to  them  for  the  amount  paid  nnder  the  insur- 
ance so  transfen'ed. — Connecticut  Fire  Insurance  Co,  v.  Kavanagh^ 
L.B.  [1892]  A.O.  473  ;  61  L.J.  P.O.  60;  67  L.T.  608. 

Game:— 

(i.)  Q.  B.  J}.— Deeding  in  Foreign  Game— Licence— 2S  ^  24,  Vict,,  e.  90,  «. 
14. — Glame  killed  abroad  may  be  sold  by  a  person  who  does  not  hold  an 
excise  licence  to  deal  in  game. — Pudney  v.  Eccles,  L.R.  [1898]  1  Q.B.  62 ; 
67L.T.  713;  41  W.E.  126. 

Gktming:— 

(ii.)  Q.  B.  "D.-- Employment  of  Agent  to  Bet — Gaming  Act^  1S92 — Bet  Made 
and  Paid  before  Act— Action  after  Act. — Before  the  Act  came  into 
operation  an  agent  made  certain  bets  at  the  request  and  on  the  behalf 
of  a  principal,  and  paid  the  winnings  and  received  the  losses  in  respect 
thereof.  A  balance  was  left  against  the  principal,  to  recover  which 
the  agent  brought  an  action  after  the  Act  came  into  operation.  Held, 
that  the  Act  was  not  retrospective,  and  that  the  agent  was  entitled  to 
recover.— ICnt^^i  v.  Lee,  L.R.  [1898]  1  Q.B.  41 ;  62  L.J.  Q.B.  28 ; 
67L.T.  688;  41  W.R.  125. 

(iii.)  Q.  B,  D. — Payment  in  Respect  of  Lost  Bets  on  Request  of  Bettor — 
Right  to  Recover, — The  plaintiff,  on  the  request  of  the  defendant,  paid 
certain  sums  of  money  to  certain  persons.  The  sums  were  in  fact  for 
bets  on  horse-races  made  and  lost  by  the  defendant.  Heldy  that  such 
sums  were  paid  *'in  respect  of*  agreements  rendered  null  and  void  by 
8  &  9  Vict.,  c.  109,  and  that  no  action  could  by  the  Gaming  Act,  1892, 
section  1,  be  maintained  for  the  recovery  thereof. — Tatam  v.  Reeve, 
L.R.  [1893]  1  Q.B.  44;  62  L.J.  Q.B.  30 ;  67  L.T.  683  ;  46  W.B.  174. 

Gkts  Company  :— 

(iv.)  Q.  B.  D. — Statutory  Duty — Supply  to  Pu^blic  Lamps— Deficient  Supply— 
Deductions. — The  R.  gas  company  were  under  a  statutory  obligation  to 
supply  gas  to  public  lamps  at  a  fixed  rate,  and  were  liable  to  a  statutory 
penalty  whenever  they  should  neglect  or  refuse  to  supply  gas  to  such 
lamps  as  required.  Owing  to  an  exceptional  frost  the  gas  could  not 
reach  the  burners,  and  the  public  lamps  were  not  lighted.  The  company 
made  special  efforts  to  overcome  the  obstruction,  and  spent  large  sums 
of  money  in  such  efforts.  Held,  that  as  the  deficient  lighting  was  not 
owing  to  the  neglect  or  refusal  of  the  company  to  supply  gas,  they 
were  entitled  to  the  full  statutory  payment.— In  re  Richmond  Gas  Co.  arid 
Mayor,  dtc,  of  Richmond.— L.li.  [1893]  1  Q.B.  66;  67  L.T.  654;  41  W.R.  41. 

Quarantee  :— 

(v.)  C.  A. — Statute  of  Frauds,  s.  4 — Note  or  Memorandum  in  Writing — 
Will. — Decision  of  Ch.  D.  (see  Vol.  18,  p.  11,  v.)  reversed. — Hoyle  v. 
HoyU,  67  L.T.  674;  41  W.R.  81. 

Highway  :— 

(vi.)  H.  Ii. — Local  Board — Liability  for  Non-repair — Public  Health  Act, 
1876,  ss,  144,  149. — A  local  board  in  whom  the  duties,  powers  and 
liabilitieB  of  the  surveyor  of  highways  are  vested,  is  not  liable  to  be 
sued  for  any  cause  of  action  which  could  not  have  been  maintained 
against  the  surveyor  of  highways,  and  is,  therefore,  not  liable  for 
damages  for  an  injury  which  residts  from  their  non-feasance,  and  not 
from  their  misfeasance. — Cowley  v.  Nevtmarket  Local  Board,  L.R.  [1892] 
A.C.346S  67L.T.486. 
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Huaband  and  Wife  :— 

(i.)  P.  D. — Adultery  Abroad — Co-rewpondent  a  Foreign^  out  of  Jurisdiction 
— Appearance — Ditmigaal — Costs. — HoBband's  petition  for  divorce  on  the 
ground  of  adultery  alleged  to  have  taken  place  abroad.  The 
co-respundent  entered  an  absolute  appearance,  and  put  in  an  answer 
denying  the  adultery  ;  he  set  forth  that  he  was  a  foreigner  domiciled 
abroad,  and  pleaded  that  there  was  no  jurisdiction  against  him.  Heldf 
on  motion  by  the  co-respondent,  that  he  ought  to  be  dismissed  from 
the  suit,  and  to  have  his  costs  of  appearance,  but  no  other  costs. — 
Grange  t.  Qrange,  61  L.J.  P.  126 ;  67  L.T.  860. 

(ii.)  P.  D. — Divorce — Delay — Misconduct  of  Wife  Conducing  to  Adultery — 
Discretional  Bar^ Judicial  Separation— 20  ^  21  Fief.,  e,  86,  s.  81. — A 
marriage  took  place  in  1872.  The  wife  persistently  refused  to  allow 
marital  intercourse.  The  husband  contracted  a  bigamous  marriage  in 
1874,  of  which  the  wife  became  aware  in  1886.  She  instituted  divorce 
proceedings  in  1891.  //eZd,  that  the  wife's  refusal  to  permit  marital 
intercourse  was  misconduct  conducing  to  adultery,  and  that  such  mis- 
conduct and  her  delay  in  instituting  proceodiugs  was  a  discretional  bar 
to  her  suit  for  divorce,  which  was  refused  by  the  Court.  Keld,  also, 
that  she  was  entitled  to  judicial  separation,  as  neither  her  misconduct 
nor  her  delay  constituted  any  bar  thereto.— Dwon  v.  Dixon,  67  L.T.  394. 

(iii)  P.  D. — Divorce — Wift^s  Costs^ Variation  of  SetUement^ Payment  of 
Costs  out  of  Corpus. — A  wife  had  obtained  a  decree  absolute  for  divorce, 
and  petitioned  for  variation  of  the  settlements.  She  was  indebted  to 
her  solicitor  for  a  balance  of  the  costs  of  the  suit,  and  for  the  costs  of 
the  petition  for  variation.  The  Court  being  satisfied  that  there  was  no 
prospect  of  recovering  the  costs  from  the  husband,  allowed  the  said 
costs  to  be  paid  out  of  the  corpus  of  the  settled  property,  although 
there  was  living  issue  of  the  marriage. — Hipwelly.  HipweH,  61  L.J.  P.  84: 
67  L.T.  396. 

(iv.)  P.  jy.— Divorce— Wife* 8  Petition— Costs— Writ  of  Elegit— Order  to  Set 
Aside. — The  husband,  respondent  in  divorce  proceedings,  obtained  from 
the  Queen's  Bench  Division  a  mandamus  directing  his  wife  to  deliver  up 
certain  title  deeds,  the  property  comprised  in  which  constituted  practically 
the  whole  of  his  means.  On  his  failing  to  comply  with  an  oi^er  of  this 
Court  for  costs  of  the  divorce  suit,  the  wife  sued  out  a  writ  of  elegit, 
and  the  sheriff  took  possession  of  the  property  in  virtue  thereof.  He 
moved  to  set  aside  the  writ  until  the  wife  should  deliver  up  the  title 
deeds  of  the  property,  which  he  h^  agreed  to  sell.  The  wife  denied 
that  she  had  the  possession  of,  or  any  control  over,  the  deeds.  Held, 
that  the  writ  ought  not  to  be  set  aside,  bat  that  the  wife  must  keep  an 
account  of  the  receipts  from  the  property. — Kippaw  v.  Kippaaf, 
67  L.T.  382. 

(v.)  P.  D. — Divorce — Decree  Nisi  not  made  Absolute — Petitioner  Married 
Again — Resumption  of  Cohabitation — Condonation — Revival — Discre* 
tionary  Bar, — A  wife  obtained  a  decree  nisi  on  the  g^nnd  of  cruelty 
and  adultery.  It  was  not  made  absolute,  but  believing  that  the 
marriage  wss  dissolved,  she  went  through  the  form  of  marriage  with  a 
man  with  whom  she  lived  till  his  death.  She  then  resumed  cohabita- 
tion  with  the  respondent,  and  he  was  again  guilty  of  cruelty.  Held,  on 
motion  by  the  petitioner  to  make  the  decree  nisi  absolute,  the  Queen*8 
Proctor  intervening,  that  there  was  nothing  to  prevent  the  cruelty  of 
the  respondent,  during  the  second  cohabitation,  from  reviving  the 
offences  for  which  the  decree  nisi  had  been  pronounced,  and  that  as  the 
petitioner  had  honestly  believed  that  her  marriage  waa  dissolved  when 
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she  went  throagh  the  form  of  marriage  with  another  person,  the  Court 
was  entitled  to  make  the  decree  absolute. — Moore  v.  Moore,  L.R.  [1892] 
P.  382;  67  L.T.  630. 

(i.)  P.  D. — Decree  Nisi — Bigamous  Marriage — No  Adulterous  Intent — Decree 
Made  Absolute — Divorce  Aet^  1857,  s.  31. — After  a  decree  nisi  for  the 
dissolution  of  a  marriage,  and  before  the  decree  was  made  absolute, 
the  petitioner,  acting  in  ignorance  of  the  law,  and  with  no  adulterous 
intent,  went  through  a  bigamous  marriage.  Heldy  that  the  Court  should 
exercise  its  discretion  in  his  favour,  and  make  the  decree  absolute. — 
Snook  V.  Snook,  67  L.T.  389. 

(ii.)  P.  D. — Husband^ 8  Petition — Condonation—Dismissal  of  Petition — 
Second  Petition — Damaqes. — A  husband,  having  petitioned  for  divorce 
on  account  of  his  wife*s  adultery  with  A.,  condoned  the  offence  and 
allowed  his  petition  to  be  dismissed.  He  subsequently  presented  a 
second  petition  charging  her  with  adultery  with  B.,  and  obtained  leave 
to  amend  by  adding  the  charges  in  the  petition  against  A.,  by  inserting 
a  claim  for  damages  against  him,  and  by  making  him  a  co-respondent. 
Held,  on  motion  to  dismiss  A.  from  the  suit,  that  the  condonation  was 
no  bar  to  the  claim  for  damages. — Bei-nstein  v.  Bernstein,  L.R.  [1892] 
P.  375  ;  67  L.T.  529. 

(iii.)  P.  D. — Judicial  Separation  —  Custody  of  Child  —  Guardianship  of 
Infants  Act,  1886,  s.  7 — Effect  of  Declaration. — The  Court  appended  to  a 
decree  for  judicial  separation,  granted  upon  the  ground  of  the  husband's 
gross  misconduct,  a  declaration  to  the  effect  that  he  was  unfit  to  have 
the  custody  of  the  only  child  of  the  marriage  (a  girl),  although  the 
evidence  was  that  he  was  very  fond  of  the  child,  and  had  never  been 
cruel  to  her.  For  the  effect  of  the  declaration  see  Webley  v,  Webley 
(Vol.  17,  p.  14,  {{.y.—Hitchings  v.  Hitchings,  67  L.T.  530. 

Infant  :— 

(iv.)  P.  C. — Custody  of^Patemal  Authority. — On  an  application  by  a 
husband  for  the  custody  of  his  three  children,  two  of  whom,  being  above 
the  age  of  twelve,  were  not  within  the  discretion  of  the  Court  as  to 
custody  given  by  a  local  statute  framed  on  the  principle  of  Talfourd's 
Act,  it  appeared  that  his  wife  had  twice  left  him,  taking  the  children 
with  her,  on  account  of  his  habitual  drunkenness ;  that  on  each  occasion 
he  had  agreed  that  she  should  have  the  custody  of  the  children,  apart 
from  him ;  that  on  the  second  occasion  he  had  made  false  public  charges 
against  his  wife,  of  such  a  nature,  that  she  could  not  be  expected  ever 
to  live  with  him  again;  that  the  wife  had  ample  means,  and  the 
husband  only  a  narrow  income.  Held,  that  the  Courts  had  exercised  a 
right  discretion  in  giving  the  custody  of  the  children  to  the  mother. — 
Smart  v.  Smart,  L.R.  [1892]  A.C.  425 ;  61  L.J.  P.C.  88 ;  67  L.T.  510. 

(v.)  C*  A. — Guardian — Religious  Education — Statutory  Guardian  Appointed 
by  Mother — Guardianship  of  Infants  Act,  1886. — Decision  of  Ch.  D.  (see 
Vol.  18,  p.  12,  V.)  affirmed.— Im  re  McGrath,  67  L.T.  636;  41  W.R.  97. 

See  Husband  and  Wife,  p.  41,  iii. 

Insurance:— 

(vi.)  C.  A,— Lloyd* 8 Policy — **  To  be  on  same  Rate,  d^c,"  as  Specified  Assurance 
Companies — Construction, — The  plaintiff  affected  with  the  defendant, 
a  Lloyd's  underwriter,  a  fire  policy,  containing  the  clause :  *'  Warranted 
to  be  on  the  same  rate,  terms,  and  identical  interest  as  the  U.  Assurance  Co. 
£800,  and  the  G.  Assurance  Co.  £700,  and  to  follow  their  settlements.*' 
The  rate  at  which  the  plaintiff  had  insured  with  the  U.  Co.  was  not,  in 


42  QUARTERLY  DIGEST. 

fact,  the  same  as  the  rate  Bpeoified  in  the  Lloyd's  policy.  HM,  that 
the  claiue  oonstitnted  a  stipulation  that  the  plaintiif  had  insured  in  the 
two  other  companies  on  the  same  terms  as  were  undertaken  by  the 
Lloyd's  nnderwriters ;  that  snch  stipulation  went  to  the  root  of  the 
transaction,  and  was  therefore  a  condition  precedent  to  any  liability  on 
the  policy  on  the  part  of  the  defendant ;  and  that  as  the  condition 
had  not  been  fulfilled  the  defendant  was  not  liable.  Semble^  that  the 
construction  would  have  been  the  same,  even  if  the  word  ''warranted  " 
had  not  been  used. — Barnard  v.  FahtTt  41  W.B.  193. 

Landlord  and  Tenant  :— 

(i.)  Ch.  D. — Agreement  for  Lease — Usual  Covenants — Date  of  Commence* 
ment  of  Term — Parol  Evidence — Option  to  Renew, — An  agreement  for  a 
lease  of  a  public-honae  did  not  state  the  commencement  of  the 
term,  but  provided  that  possession  should  be  given  **  within  one  month 
from  this  date."  Heldf  that  the  commencement  of  the  term  oonld  be 
collected  from  the  agreement  as  a  whole,  and  that  the  day  possession 
was  given,  a  fact  on  which  evidence  was  admitted,  was  the  date  from 
which  the  term  was  to  commence,  and  that  there  was  consequently  a 
valid  contract.  Held^  also,  that  covensmts  to  reside  on  the  premises, 
and  personally  conduct  the  business,  and  not  to  assign  without  consent, 
were  not  **  usual "  covenants,  even  in  the  lease  of  a  public-house  ;  and 
that  the  proviso  for  re-entry  must  be  limited  to  the  case  of  non-payment 
of  rent,  and  should  not  extend  to  the  breach  of  any  covenants.  Quare, 
whether  there  is  any  difference  between  a  lease  for  three  years,  with 
an  option  to  renew  for  a  further  seven  years,  and  a  lease  for  ten  years, 
with  an  option  to  determine  at  the  end  of  three  years. — In  re  Lander  d 
Bagley's  Contract,  L.E.  [1892]  3  Ch.  41 ;  61  L.J.  Ch.  707  ;  67  L.T.  521. 

(ii.)  Q.  B.  D. — Covenant  against  Assignment — Breach — Measure  of  Damages, 
— A  lease  contained  a  covenant  not  to  assign  or  sub-let  without  the 
consent  of  the  lessor,  such  consent  not  to  be  unreasonably  withheld  to 
a  responsible  assignee  or  sub-tenant.  The  lessee,  without  the  lessor's 
consent,  sub-let  to  a  person  who,  as  he  knew,  intended  to  nse,  and  did 
use,  the  premises  as  a  turpentine  distillery.  The  premises  were  burnt 
down  by  a  fire  caused  by  such  user.  Held,  that  the  loss  caused  by  the 
fire  was  a  natural  result  of  the  breach  of  covenant,  and  was 
recoverable  as  damages  in  an  action  on  the  covenant. — Lepla  v.  Rogers, 
L.E.  [1893]  1  Q.B.  81. 

Lands  Clause  Aot  :— 

(iii.)  Q.  B.  D. — Notice  to  Treat — Notice  comprising  one  Tenement,  and  Pari 
of  Another — Abandonment— One  Notice  or  Two. — T.  owned  two  adjoining 
houses,  A.  and  B.  A  railway  company  gave  him  notice  to  treat  with 
respect  to  A.,  and  the  garden  behind  it  and  belonging  to  it,  and  a  strip 
of  land  behind  the  garden  which  had  been  thrown  into  the  garden  of 
B.  T.  gave  a  counter-notice,  requiring  them  to  take  the  whole  of  B. 
The  company  abandoned  their  notice  Held,  that  the  notice  was  one 
notice,  and  that  T.  could  not  treat  it  as  two  notices,  applicable 
respectively  to  A.,  and  part  of  B. — Thompson  v.  Tottenham  and  Forest 
Gate  Railway  Co.,  67  L.T.  416. 

Libel  :- 

(iv.)  Q.  B.  D. — Privilege — Complaint  against  Solicitor — Libellous  Allega. 
tions  in  A^Hdavit — Solicitors  Act,  1888,  s.  13. — A  letter  of  complaint 
against  a  solicitor,  in  respect  of  his  professional  conduct,  with  an 
affidavit  of  alleged  charges  attached,  forwarded  to  the  registrar  of  the 
Incorporated  Law  Society,  in  accordance  with  the  rules  under  the 
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Solidton  Act,  1888,  is  a  step  in  a  jodioial  prooeeding,  and  statements 
in  SQoh  letter  and  affidavit  are  absolntelj  priyileged. — LUley  ▼.  lUmey, 
61L.J.Q.B.727. 

(i)  C.  A. — Privilege — Report  of  Judicial  Proceedinge^FiUmeia — Burden  ef 
Proof—Province  of  Judge. — Where  jnstioes  specially  snmznoned  for  the 
purpose  sit  to  hear  an  application  for  the  issue  of  a  summons  on  a 
criminal  charge,  and  have  not  exercised  their  power  of  closing  the 
Coort,  a  fair  report  of  what  takes  place  is  privileged,  although  no 
evidence  is  taken  on  oath,  and  although  the  proceedings  do  not  result 
in  a  final  decision,  but  lead  to  a  further  inquiry.  The  burden  of  showing 
that  the  report  is  fair  is  on  the  defendant ;  but  it  is  sufficient  if  this 
appears  from  the  plain  tiff  *s  evidence.  Where  the  plaintiff  contends 
that  the  report  is  rendered  unfair  by  certain  omissions,  which  the  judge 
considers  to  be  immaterial,  he  may  decline  to  leave  the  case  to  the 
jury,  and  may  order  a  verdict  for  the  defendant. — Kimher  v.  Preee 
Aeeoeiatifm,  L.B.  [1898]  1  Q.B.  66 ;  67  L.T.  615;  41  W.B.  17. 

Bee  Criminal  Law,  p.  86,  v. 

Licensing:^ 

(ii.)  Q.  B.  'D.—Bond  Fide  TraveUer—Licennng  Act,  1874,  «.  10.— A  man 
left  home  on  Sunday  morning  and  walked  three-quarters  of  a  mile  to  a 
railway  station,  and  thence  went  by  train  to  another  station  two  miles 
and  a  hsJf  off,  where  he  was  employed  as  porter.  He  walked  from 
there  to  certain  licensed  premises,  and  was  supplied  with  beer.  The 
premises  were  less  than  a  mile  from  the  station  where  he  was 
employed,  but  were  more  than  three  miles  from  his  home.  Held,  that 
he  was  a  bond  fide  traveller.— Cotrop  v.  AtheHon,  L.B.  [1893]  1  Q.B.  49 ; 
41  W.B.  168. 

(iii.)  Q,  B.  D, — Renevfol — Notice  of  Ol^ecHon — Decision  on  Ground  not  Stated 
—Character  of  Houee— Licensing  Acts,  1872,  s.  42;  1874,  «.  26— 
lividence. — Objection  was  made  to  the  renewal  of  a  licence  on  the 
ground  *'  that  your  house  is  of  a  disorderly  character.*'  Evidence  was 
given  of  three  convictions  of  previous  holders  of  the  licence  for  the 
same  house.  Held,  that  it  was  rightly  admitted,  the  character  of  a 
public-house  being  distinct  from  that  of  the  person  conductmg  it. 
Held,  also,  that  where  notice  has  been  given  of  an  intention  to  oppose 
the  renewal  of  a  licence,  the  justices  may  refuse  the  application  on  a 
ground  not  stated  in  the  notice,  unless  it  be  a  gpround  personal  to  the 
applicant  himself .—Ae^.  v.  Justices  of  MisJcin  Higher,  67  L.T.  680. 

Limitations:— 

(ir.)  Ch.  D,— Lease  for  lAveeSub-LeaeeSurrender—Interesie  TermM— 
4  Oeo.  II,,  c.  28,  s,  ^—Real  Property  Limitation  Act,  1874,  s.  2.— The 
plaintiffs'  predecessor  in  title,  in  1806,  granted  a  freehold  lease  for 
three  lives.  The  lessees  sub-demised  the  land  for  a  term  determinable 
on  the  dropping  of  the  last  life,  which  took  place  in  1874.  The  lessees 
in  1882  surrendered  their  lease,  and  took  a  new  lease  for  lives,  the  last 
of  which  dropped  in  1891.  This  lease  was  by  common  law  demise,  and 
bore  an  indorsement  of  livery  of  seisin.  The  defendant,  claiming 
through  the  sub*lessee,  had  been,  since  1874,  when  the  sub-lease 
expired,  in  possession  without  title.  Action  to  recover  possession. 
Held,  that  the  lease  of  1832,  being  a  valid  lease,  operated  to  pass  an 
estate  to  the  lessees,  and  that  the  plaintiffs'  reversionary  estate  did  not 
become  an  estate  in  possession  till  1891,  when  the  last  life  dropped, 
and  that  their  right  to  recover  was  not  barred.  The  expression 
'*  interesse  termini  **  has  no  application  to  a  freehold  lease. — Ecclesias- 
Heal  Commissioners  y.  Treemer,  41  W.B.  166. 
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(i.)  C.  A.  ft  Q.  B.  D. — Personal  Judgment^Real  Property  Limitatum  Act, 
1874,  8.  8.— The  word  *' jadgment"  iu  the  section  above  mentioned 
applies  to  judgments  generally,  and  is  not  confined  to  judgments  which 
are  a  charge  upon  land,  so  that  the  period  of  limitation  applicable  to  a 
personal  judgment  is  now  twelve  years. — Jay  v.  Johnstone,  L.B.  [1898] 
1  Q.B.  26;  67  L.T.  666;  41  W.B.  161. 

(ii.)  Ch.  D. — Soil  under  Highway — Vesting. — In  Jnly,  1871,  the  trosteeeof 
a  highway,  in  exercise  of  statutory  powers,  granted  to  the  defendants* 
predecessor,  for  valuable  consideration,  a  licence  to  construct  and  nae 
a  tunnel  under  the  highway.  The  trustees*  powers  expired  in 
November,  1871 .  The  tunnel  was  completed  in  1872,  and  remained 
without  any  substantial  alteration  in  the  exclusive  possession  of  the 
defendants  and  their  predecessors  till  the  commencement  of  the  action 
in  1891.  The  plaintiff  owned  the  land  abutting  on  the  highway,  and 
alleged  that  he  was  owner  of  the  soil  under  the  highway.  He  claimed 
an  injunction  to  restrain  the  trespass  on  his  land.  Held, 
that  the  action  was  barred  by  the  statute  of  limitations,  even  if  the 
defendants  had  not  a  sufficient  title  to  the  soil  apart  from  the  statute, 
as  they  had  had  the  exclusive  possession  and  occupation  of  the  tunnel, 
and  not  a  mere  easement. — Bevan  v.  London  Portland  Cement  Co., 
67  L.T.  616. 

(iii.)  Ch.  D. — Wi/e^s  Separate  Property — Loan  to  Huthand— Mortgage — Sam* 
Hand  to  Pay  and  Receive.-r-A.  married  woman  was  entitled  for  Ufe  for 
her  separate  use  to  the  income  of  a  fund  which  the  trustee  had  lent  to 
the  husband  on  mortgage.  The  husband  and  wife  had  lived  together 
for  more  than  twenty  years  after  the  mortgage,  and  the  husband  had 
never  paid  any  interest  to  the  trustee,  or  given  him  any  written 
acknowledgment  of  the  mortgage  debt.  Hela,  that  he  retained  the 
interest  as  a  gift  from  the  wife ;  that  it  was  the  same  hand  to  pay  and 
receive ;  that  no  payment  was  necessary,  and  therefore  that  the  Statute 
of  Limitations  did  not  ran.-^BwrcheU  v.  Hawes,  41  W.E.  178. 

Local  Government:— 

(iv.)  Q.  B.  D. — Building — Deviation  from  Plan — Sanitary  Authority — Bye- 
Law, — The  bye-laws  of  a  sanitary  authority,  made  under  the  Public 
Health  Act,  1876,  section  167,  required  that  a  plan  showing  the 
dimensions  of  the  several  parts  of  any  proposed  building  should  be 
sent  to,  and  approved  by,  the  sanitary  authority,  befoi*e  building 
should  be  commenced.  The  respondent  sent  plans  of  a  propoeed 
building  to  the  sanitary  authority,  which  were  approved.  In  building 
he  df^viated  from  the  plans  sent  in  by  altering  the  height  of  the  floon. 
Held,  that  ha  had  committed  a  breach  of  the  bye-law.--c7iames  v.  Master, 
41  W.R.  174. 

(t.)  Q,  B.  D, — Cotmty  CovmcU  Accounts — Main  Roads — "  General  County 
Purposes*^ — Exchequer  Contribution  Account, — The  maintenance  of 
main  roads  throughout  a  county  remains  a  "  general  county  purposa  *' 
within  the  definition  of  section  11,  sub-section  1,  and  section  68  of  the 
Local  Government  Act,  1888,  and  chargeable  on  the  Exchequer 
Contribution  Fund,  appropriated  by  that  Act  for  '*  general  county 
purposes,"  although  the  county  oouncU  may,  by  resolution,  adopt  the 
provisions  of  section  20  of  the  Highways  Act,  1878,  and  throw  the 
expense  of  maintaining  main  roads  on  the  hundreds. — Reg,  v.  Dolby 
(No.  2),  L.R.  [1892]  2  Q.B.  786;  61  L.J.  Q.B.  826;  67  L.T.  619. 

(vi.)  Q.  B.  J>.— Public  Health  {Buildings  in  Streets)  Act,  1888, «.  3— *•  House 
or  Building  ** — Show  Case. — The  appellant,  without  the  written  consent 
of  the  urban  sanitary  authority,  erected  in  front  of  his  house,  and  in 
front  of  the  building  line,  a  structure  of  wood  and  glass  to  serve  aa  % 
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show  case.  It  waa  9  ft.  loDg  hj  3  ft.  wide  and  7  ft.  high,  and  was 
fastened  to  the  ground  by  posts  at  the  comers  forming  part  of  the 
stmctore,  and  let  into  the  gpround.  It  was  roofed  over  and  had  a  door. 
Held,  that  there  were  materials  on  which  the  mag^trates  could  find  as 
a  fact  that  the  structnre  was  a  "  bailding,"  and  that  as  they  had  so 
decided,  their  decision  conld  not  be  over-niled. — Brown  v.  Corporation 
of  Leicester,  67  L.T.  686;  41  W.R.  78. 

Lunatic:— 

(»•)  C.  A. — Life  Interest — Power  over  Capital — Release — Lunacy  Act,  1890, 
Si.  116  (e),  117, 120,  128. — A  person  of  nnsoand  mind  was  entitled  nnder 
a  settlement  to  a  life  interest  in  certain  funds,  below  the  limit  referred 
to  in  section  1 16  (e)  of  the  Lunacy  Act,  1890,  with  a  power  of  appoint- 
ment over  the  capital  in  favour  of  her  issue.  There  being  nothhig  in 
the  statute  enabling  the  Court  to  release  a  power,  the  Court  made  an 
order  for  a  sale  of  the  lunatic's  interest  in  the  funds,  without  prejudice 
to  any  question  which  might  arise  in  the  eyent  of  an  appointment  by 
her  should  she  ultimately  recover.— In  re  Hirstt  67  L.T.  702. 

Market:— 

(ii.)  Q.  B.  D, — Disturhance^Exposure  for  Sale  within  Prescribed  Limits'^ 
Markets  and  Fairs  Clauses  Act,  1847,  s.  18. — A  baker  who  delivers  bread 
to  his  regular  customers  from  a  cart  three  days  in  the  week  does  not 
expose  such  bread  for  sale  so  as  to  be  liable  to  pay  tolls  market  thereon. 
--White  v.  Mayor,  ^c,  of  TeoviU  61  L.J.  M.O.  213. 

Harried  Woman  :— 

(tii«)  C.  A.— Absolute  Gift — Separate  Use^Restraini  on  Anticipation. — 
Testator  devised  and  bequeathed  his  residue  on  trust  for  conversion, 
and  on  trust  for  his  wife  for  life  ;  and  on  further  trust  for  his  children 
living  at  her  death,  and  for  the  issue  (if  any)  then  living  of  such  of  his 
children  as  should  then  be  dead,  and  who  should  attain  the  age  of 
twenty -one  years,  or  marry  under  that  age.  And  he  declared  that  all 
moneys  to  which  any  female  should  become  entitled  should  '*  be  paid 
into  her  own  hands  for  her  separate  use  free  from  marital  control  *' 
when  the  same  should  become  actually  due  and  payable,  "  and  not  by 
way  of  anticipation,  and  her  receipts  alone  should,  notwithstanding 
coverture,  be  sufficient  discharges."  Held,  that  the  shares  of  the 
children  or  issue,  including  females,  must  be  paid  to  them  on  the  death 
of  the  widow,  and  that  the  restraint  on  anticipation  was  not  operative 
to  prevent  payment  to  such  females,  though  under  coverture.— 
Hallows  v.  Holmes,  67  L.T.  836. 

Su  Will,  p.  64,  V. 

Master  and  Servant  :— 

(iv.)  C.  A. — Wages — Payment  Othertoise  than  in  Coin^Veductions  for  8iek 
and  Accident  Society— Set-off— Truck  Act,  1831,  s.  28— Trttcfc  Act,  1887, 
s.  6. — The  plaintiff  had  been  for  some  years  in  the  defendants'  employ- 
ment. She  had  twice  left  their  service,  and  twice  re-engaged  herself, 
signing  on  each  occasion  an  agreement  that  certain  deductions  should 
be  made  from  her  wages  as  subscriptions  to  a  sick  and  accident  benefit 
society  in  connection  with  the  works.  -The  deductions  were  made  and 
were  paid  by  the  defendants  to  the  treasurer  of  the  society,  and  were 
known  of,  and  acquiesced  in,  by  the  plaintiff.  She  sued  the  defendants 
to  recover,  as  arrears  of  wages,  an  amount  of  these  deductions  which 
did  not  include  any  sum  paid  for  medicine  or  medical  attendance  on 
her  behalf.    Held,  that  the  deductions  were  illegal  under  the  Truck 
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Act.  But,  held,  that  the  defendants  ooold  set  up  as  an  answer  to  the 
action  by  waj  of  8etH>ff  or  coonter-claim,  the  payment  by  them  of  the 
deductions  to  the  sick  and  accident  society. — H&wlett  t.  AlUn  jT  8on», 
L.B.  [1892]  2  Q.B.  662  ;  62  L  J.  Q.B.  9 ;  67  L.T.  457 ;  41  W.B.  197. 

(i.)  H.  Ii. — Scotch  Law — Injury  to  Workman — Death  after  Action  Brought — 
Second  Action  by  Mother. — A  workman  brought  an  action  against  his 
employers  for  injuries  caused  by  their  alleged  negligence.  He  died 
after  action  brought  intestate  and  unmarried.  His  mother  brought  a 
second  action  for  solatium  for  his  death.  Held,  that  the  second  action 
was  incompetent— YFood  v.  Gray,  L.E.  [1892]  A.C.  676 ;  67  L.T.  628. 

Metropolitan  Buildings  Acts :— 

(ii)  Q«  B.  D. — School  Board — Compulsory  Purchase  of  Land  for  School — 
Restrictions  on  Building — Metropolitan  Building  Act,  1878,  ss.  4,  6. — 
Where  the  School  Board  for  London  has,  in  pursuance  of  the  Blementary 
Education  Act,  1870,  ss.  19  and  20,  and  of  a  special  Act  of  Parliament 
confirming  a  provisional  order  of  the  Education  Department,  oom- 
pulsorily  acquired  a  piece  of  land,  set  out  by  metes  and  bounds  in  the 
schedule  to  the  special  Act,  for  the  purpose  of  providing  school  accom- 
modation, it  may  use  the  land  for  the  statutory  purposes  for  which  it 
was  acquired  free  from  the  restrictions  imposed  by  the  Metropolitan 
Building  Act,  1878,  as  to  the  erection  of  any  building,  wall,  or  fence 
within  twenty  feet  of  the  centre  of  a  highway. — London  County 
Counca  y.  School  Board  for  London,  L.B.  [1892]  2  Q.B.  606. 

Metropolis  Management:— 

(iii.)  Q.  B.  D.—BuUding^Addition  to  Old  Buildings^Extension  of  Boundary 
Fence — **  Existing  Street " — Metropolitan  Management,  dtc.  Act,  1878,  #.  6. 
— The  appellant  owned  a  house  and  garden  abutting  on  an  old  public 
carriage-way.  The  appellant's  house  and  seyeral  others  were  erected 
on  either  side  of  the  road  prior  to  the  passing  of  the  above-mentioned 
Act.  In  1889  he  pulled  down  the  wall  which  separated  his  garden  from 
the  road,  and  erected  a  new  fence  further  back.  He  afterwards  began 
to  build  shops  on  the  site  of  the  garden,  and  extended  his  boundary 
fence  to  its  old  position,  which  was  less  than  the  prescribed  distance 
from  the  centre  of  the  roadway.  The  respondents  required  him  to  set 
back  his  boundary  fence.  Held,  that  he  could  not  be  required  to  set 
back  his  boundary  fence,  as  the  road  was  an  **  existing  street "  at  the 
passing  of  the  Act. — EJMs  v.  London  County  Council,  67  L.T.  658. 

(iy.)  C.  A. — House  Refuse — Removal  of^Liahility  of  Local  AiUhority — 
Contract  with  Surveyors. — The  duties  imposed  on  yestries  and  district 
boards  by  section  125  of  the  Metropolis  Local  Management  Act,  1855, 
as  to  the  removal  of  house  refuse  within  their  district  are  discharged 
by  their  entering  into  a  honA  fide  contract  with  scavengers  to  perform 
the  work ;  and  the  vestries  and  district  boards  cannot  be  made  liable  in 
damages  for  the  neglect  of  the  scavengers  to  properly  cany  out  their 
contract.— EWt»  v.  Strand  District  Board  of  Works,  67  L.T.  307. 

Mine:- 

(v.)  Q.  B.  D. — Fencing  of  Abandoned  Mine — Sufficient  Fence — Side  Entrants 
Metalliferous  Mines  Regulation  Act,  1872,  s.  13.— The  fence  to  a  side 
entrance  to  an  abandoned  mine  must  be  constructed  and  maintained 
immediately  adjacent  to  such  side  entrance,  whether  the  mine  be 
hituated  on  enclosed  ground  or  not.«-Fo<ter  v.  Otcen,  62  LJ.  M.C  7  ; 
67  Ii.T.  712. 
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Mortgage  :— 

(L)  Ch.  D. — Company — Lien  on  Shares — Transfer  Instec^  of  Re-conveyance 
— Conveyancing  Act,  1881,  ».  15  (I). — A  oompany  had  by  its  articles  a 
paramoimt  lien  on  the  shares  of  each  member  for  any  debts  owed 
by  him  to  the  company,  and  had  power  to  enforce  the  lien  by  sale 
of  the  shares.  The  plaintiff,  a  shareholder  in  the  company,  was 
indebted  to  the  company,  which  threatened  to  sell  the  shares.  Held, 
that  he  was  entitled  to  require  the  company  on  payment  of  their  debt 
to  transfer  their  debt  and  their  lien  to  a  third  person. — Everitt  v.  The 
Automatic  Weighing  Machine  Co.,  L.R.  [1892]  3  Ch.  506 ;  67  L.T.  849. 

(ii.)  Q,  B,  D. — Eq^ntahle  Incumbrancer — Fraud  by  one  Trustee — Priority  of 
Equitable  Interests. — W.  and  the  plaintiff  were  trustees  of  a  fund.  W., 
who  was  a  solicitor  in  partnersliip  with  M.,  persuaded  the  plaintiff  to  agree 
to  a  loan  of  the  trust  funds  to  M.,  on  a  mortgage  of  leasehold  houses  of 
M.,  concealing  his  interest  in  the  houses.  The  lease  to  M.  was  assigpied 
to  W.  and  the  plaintiff  by  way  of  mortga^^e.  W.  fraadulently  allowed 
11.  to  have  possession  of  the  lease,  and  thereby  to  obtain  a  premium  for 
the  grant  of  an  underlease.  The  premium  was  paid  to  the  aocoant  of 
the  firm  of  W.  and  M.  On  discovery  of  the  fraud  W.  assigned  and  re- 
leased  his  interest  in  the  trust  property  to  the  plaintiff,  who  sued  the 
underlessee,  the  defendant,  for  possession.  Held,  that  though  the 
defendant  was  a  bond,  fide  purchaser  without  notice  of  the  fraud,  and 
VV.  one  of  the  persons  in  whom  the  legal  estate  was  vested  was  a  party 
to  the  fraud,  yet  the  legal  estate  of  the  plaintiff  and  W.  ought  not  to  be 
postponed,  as  the  equitable  title  of  the  cestui- que-trust  was  prior  in  time 
to  that  of  the  defendant,  who,  therefore,  had  no  equitable  right  as 
against  the  plaintiff.— I«aac  v.  Worstencroft,  67  L.T.  351. 

0'»)  C.  A. — Equitable  —  Priority  —  Debenture  —  Negligence.  —  Decision  of 
Q.  B.  D.  (see  Vol.  17,  p.  136,  ii.)  affirmed.— BngZw^i  and  Scottish 
Mercantile  Investment  Trust  v.  Brunton,  L.R.  [1892 J  2  Q.B.  700 1 
67L.T.  406;  41  W.R.  183. 

(i^.)  Ch,  D", — Foreclosure — Bequest  for  Sale  by  Subsequent  Incumhrancer-^ 
Opposition  of  Mortgagee, — In  a  foreclosure  action  by  first  mortgagees, 
the  mortgaged  property  consisting  of  eight  pieces  of  land  in  different 
places,  one  being  a  residential  estate,  and  the  others  plots  of  building 
land,  subsequent  incumbrancers  applied  at  the  hearing  for  a  sale 
instead  of  foreclosure.  The  mortgagees  objected,  on  the  ground  that 
the  sale  could  not  be  in  one  lot,  and  that  they  could  not  be  protected 
by  a  reserve  price.  It  was  suggested  that  the  sale  might  be  under 
condition  that  no  lot  should  be  sold  unless  all  were  disposed  of.  Held, 
that  such  a  condition  would  depreciate  the  value  of  the  property,  and 
that  a  sale  ought  not  to  be  ordered.  Semble,  that  the  fact  that  a 
mortgaged  property  can  only  be  sold  in  lots  is  a  reason  for  refusing  a 
sale  if  the  mortgagee  objects. — Provident  Clerks  Mutual  Life  Associa* 
tion  V.  Lewis,  67  L.T.  644. 

(^■)  C.  A. — Sale  with  Option  of  Re-purchase — Personal  Right — Second 
Mortgagee — Redemption. — By  an  indenture,  dated  12th  March,  1888,  A., 
in  consideration  of  a  sum  paid  to  him,  covenanted  that,  if  he  should 
survive  his  father,  he  would  pay  the  defendant  company  an  annuity  for 
his  life,  and  conveyed  and  assigned  to  them  certain  property  "  by  way 
of  security  for  the  annuity."  The  indenture  provided  that  A.  might 
re.purchase  the  annuity  at  a  stated  price  on  or  before  12th  March,  1890, 
and  that  on  such  re-purchase  the  property  conveyed  and  assigned 
should  be  re-conveyed  and  reassigned.  It  also  provided  that  the  deed 
should  *'  be  deemed  to  be  a  mortgage,'*  and  that  the  statutory  powers 
of  mortgagees  should  be  incorporated  therein ;  and  also  that  the 
defendant  company  might  consolidate  it  with  any  other  charge  or 
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mortgage.  A.  sabflequentlj  aMigned  and  convejed  to  B.  bj  way  of 
mortgage  all  his  interest  in  the  property  incladed  in  the  indenture.  B. 
claimed  to  be  entitled  to  re-pnrchase  the  annuity,  and  the  money  for 
the  re-pnrchase  was  tendered  to  the  defendant  company  on  behalf  both 
of  B.  and  A.  The  defendant  company  refused  the  tender.  Held,  that 
the  deed  was  a  mortgage,  and  that  the  right  of  re-purchase  was  not  a 
personal  right,  but  was  ezerciseable  by  B.  as  assignee. — Secretory  of 
State  for  India  Y.  British  Empire  Mutual  Life  Assurance  Co,^  67  L.T.  434. 

(i.)  O.  A.  Sd  Oh.  D. — Solicitor  Mortgagee— Profit  Costs^Partner. — A.  and  B. 
were  transferees  of  a  mortgage.  A  firm  of  solicitors,  A.  and  C,  acted  as 
solicitors  for  them  on  the  transfer,  and  also  on  a  subsequent  sale  out  of 
Court  of  the  mortgaged  property  under  an  order  in  the  administration 
of  the  mortgagor's  estate.  Held,  that  A.  should  be  allowed  no  profit 
costs,  but  that  the  amount  which  would  have  been  chargeable  against 
the  mortgagor  if  an  independent  firm  had  been  employed  should  be 
ascertained,  and  that  C.  should  be  allowed  the  same  proportion  of  the 
costs  so  ascertained,  as  he  was  entitled  to  of  the  general  profits  of  the 
partnership.  Quare,  whether  he  would  have  been  entitled  to  any  profit 
costs  if  the  sale  had  been  made  in  exercise  of  the  mortgagee's  power  of 
sale.  The  rule  that  where  a  solicitor  or  his  firm  appears  in  an  action 
on  behalf  of  himself  and  his  co-trustee,  and  the  expense  is  not  thereby 
increased,  the  solicitor  or  firm  is  entitled  to  the  usual  costs,  does  not 
apply  to  the  case  of  a  solicitor  mortg^ee  acting  oh  behalf  of  himself 
and  his  co-mortgagees.— Fia/wrv.  Doody  ;  Hihhert  v.  Lloyd,  62  L.J.  Ch.  14 ; 
67L.T.660,  41  W.R.49. 

Munioipal  Corporation  :— 

(ii.)  H.Ii. — Contract  by — UUra  Vires — Surplus  of  Borough  Fund — Application 
of^Municipal  Corporations  Act,  1882,  m.  140, 143, 144.— Decision  of  C.  A. 
(see  Vol.  16|  p.  60,  i.)  affirmed. — Mayor,  itc,  of  Neiccastle  v.  Attorney- 
General,  L.R.  [1892]  A.O.  668. 

Oyster  Fishery  :— 

(iii.)  Q.  B.  D.^British  Oysters— Oysters  taken  in  Foreign  Waters— The 
Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877.— Oysters  imported  into 
England  from  foreign  parts  in  February  or  March,  and  relaid  in  English 
waters  merely  for  the  purpose  of  storage  until  sale,  come  within  the 
exception  contained  in  section  4  of  the  Act  above  mentioned,  so  that 
they  may  be  lawfully  sold  between  the  14th  of  May  and  the  4th  of 
August ;  and  the  g^und  on  which  such  oysters  are  so  laid,  but  on  which 
no  oysters  breed  or  spawn,  is  not  a  British  oyster  fishery. — Robertson  v. 
Johneon,  62  L. J.  M.C.  1 ;  67  L.T.  660. 

Farliamentary  Election  :— 

(i?.)  Q.  B.  D, — Petition — Corrupt  and  Illegal  Practices— Particulars — 
Delivery  of— Extension  of  Time, — ^The  rule  of  practice  in  election 
petitions,  that  particulars  of  corrupt  and  illegal  practices  will  be 
ordered  to  be  delivered  seven  days  before  the  trial  of  the  petition,  is 
not  a  hatd  and  fast  rule,  and  the  time  may  be  extended  in  a  proper 
case.  The  time  was  extended  to  ten  days  in  the  case  of  a  petition 
claiming  to  void  the  election,  and  also  claiming  the  seat  upon  a  scrutiny, 
relating  to  a  division  of  a  metropolitan  borongh  containing  above  7,000 
voters  and  68,000  inhabitants,  and  in  which  the  petitioners  intended  to 
call  some  170  witnesses,  the  particalars  being  by  consent  limited  to 
such  as  would  not  have  the  effect  of  anticipating  the  scrutiny  list.—  In 
re  Stepney  Election  Petition;  Rushmere  v.  Iscuieson,  L.R. 
1  Q.B.  118 ;  41  W.R.  124. 
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0-)  Q.  B.  "D.—PBtition— Scrutiny — PartictUara^ Election  Petition  Rules 
(1868),  rt,  6»  7. — When  a  sorafciny  is  demanded,  the  petitioner  oannot 
be  ordered  to  give  any  partioolars  beyond  a  list  of  the  votes  intended 
to  be  objected  to,  and  of  the  heads  of  objection  to  each  such  vote.— 
Muwro  V.  Balfour,  L.R.  [1893]  1  Q.B.  118 ;  61  L.T.  626  j  41  W.R.  148. 

Patent  :— 

(ii.)  H.  L  — Validity — Prior  PMication .—Where  the  validity  of  a  patent 
is  challenged  on  the  grround  of  prior  publication,  founded  on  a 
description  in  the  specification  of  an  earlier  patent,  the  question 
whether  the  specification  of  the  earlier  patent  is  sufficient  to  disclose 
the  invention  to  the  public,  does  not  depend  on  the  sufficiency  or 
insufficiency  of  the  specification  for  the  gpiidance  of  a  skilled  workman, 
but  on  its  sufficiency  or  insufficiency  to  convey  to  men  of  science  and 
employers  of  labour  8uch  information  as  would  enable  them  to 
understand  the  invention,  and  give  a  workman  specific  directions. — 
Anglo-American  Brush  Electric  Lighting  Corporationy,  King.  Brown  Sr  Co., 
L.R.  [1892]  A.C.  367. 

(iii.)  C.  A. — Validity — Provisional  and  Complete  Specifications — Variance. — 
Decision  of  Ch.  D.  (see  Vol.  17,  p.  137,  iii.)  affirmed.— Lowe  Fo»  v. 
Kensington  and  Knightshridge  Electric  Lighting  Co.,  L.R.  [1892] 
8Ch.  424;  67  L.T.  440. 

(iv.)  O.  A. — Validity — Subject-matter — Novelty — Evidence. — A  patent  for 
the  mere  new  use  of  an  old  contrivance  is  bad  if  there  is  no  ingenuity 
in  overcoming  fresh  difficulties,  but  it  may  be  supported  if  the  new  use 
involves  difficulties  which  the  patentee  has  overcome.  A  patent  which 
discloses  a  principle  and  applies  it  to  one  thing  will  not  necessarily 
invalidate  a  subsequent  patent  for  the  application  of  the  same  principle 
to  another  thing.  In  considering  subject-matter  novelty  is  assumed. 
In  considering  novelty  the  invention  is  assumed  to  be  one  for  which  a 
patent  can  be  gfranted  if  new.  The  evidence  of  experts  as  to  the 
construction  of  specifications  is  only  admissible  as  to  the  meaning  of 
scientific  terms,  or  as  to  the  working  of  mechanical  appliances,  or  as  to 
what  such  working  will  bring  about. — Qadd  and  Mason  v.  Mayor,  ^c, 
of  Manchester,  67  L.T.  569. 

(v.)  C.  A. — Threats  of  Legal  Proceedings— Patents,  dtc.  Act,  1888?  f.  82. — 
Threats  *'  by  circulars,  advertisements,  or  otherwise,*'  include  threats 
by  private  letter  addressed  to  the  person  charged  with  infringement, 
or  to  a  third  person,  the  words  **  or  otherwise  *'  not  being  restricted  on 
the  Qusdem  generis  principle.  8.,  having  obtained  provisional  protection 
for  a  photographic  camera,  negotiated  for  the  sale  of  it  to  a  company. 
The  company  sent  S.'s  camera  to  P.,  who  was  the  patentee  of  a  camera, 
and  inquired  if  he  thought  it  encroached  on  his  rights.  P.  answered 
by  letter  that  he  thought  it  did,  and  that  he  was  prepared  to  stop  the 
sale  of  it.  Held,  that  this  letter  was  a  *'  threat,*'  though  it  was  merely 
an  answer  to  an  inquiry. — Skinner  db  Co.  v.  Perry,  67  L.T.  696. 

Pawnbroker  :— 

(vi.)  Q.  B.  D. — Qoods  Pledged  by  Person  entrusted  with  them  for  Sale^^ 
Mercantile  Agent — Factors  Act,  1889,  ss.  1, 2. — Where  a  person  entrusted 
with  goods  for  the  purpose  of  sale  only,  pledges  them  with  a  pawnbroker, 
he  is  not  a  mercantile  agent  "  acting  in  the  ordinary  course  of  business 
of  a  mercantile  agent,*'  and  the  pawnbroker  is  not  protected  by  the 
sections  above  mentioned  from  an  action  by  the  owner  of  the  gfoods  to 
recover  their  value. — Hastinqs  v.  Pearson,  L.R.  [1898]  1  Q.B.  62; 
67  L.T.  663 ;  41  W.R.  127. 
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Pledge  :— 

(i.)  O.  A^^Olaim  of  Ownership  by  PUdgeeSfftct  of, — A  claim  by  a  pledgee 
to  be  the  absolnte  owner  of  a  pledge  does  not  excase  the  pledgor  from 
the  neoeesity  of  tendering  the  amount  doe,  and  does  not  re-Test  in  him 
the  right  to  immediate  possession  of  the  pledge  without  payment  or 
tender  of  the  amount  due. — Youngmann  y.  Breisemann,  67  L.T.  642 ; 
41  W.B.  148. 

Poop  Law;— 

(ii')  C.  A. — SetUwitnt — Beiidmiee  Apart  from  PcweiU  while  under  Sixteen — 
Divided  Parishes  Act,  1876,  s.  34.~Deoision  of  Q.  B.  D.  (see  Vol.  17, 
p.  188,  i.)  affirmed. — Guardians  of  West  Bam  ▼.  Churchwardens  of 
8t.  MatOiew,  Bethnal  Green,  L.B.  [1892]  2  Q.B.  676;  62  L.J.  If.C  9; 
67  L.T.  466 ;  41  W.B.  182. 

Power:— 

(iii.)  Ch.  D.^Fraud  <m— Hotchpot  Clause— Intention. — Testator  devised  real 
estate  on  trust  for  sale  and  conversion,  and  directed  a  third  of  the 
proceeds  to  be  held  on  trust  for  his  daughter  for  life,  remainder  in  trust 
for  her  children  or  issue  as  she  should  appoint,  and  in  default  of 
appointment  in  trust  for  her  children  equally.  There  was  a  general 
hotchpot  clause.  He  then  directed  two  other  funds  to  be  held  on  the 
same  trusts.  The  daughter  appointed  part  of  the  trust  fund  to  her  two 
sons  on  condition  that  they  should  resign  a  benefit  accruing  to  them 
under  their  father's  will  (whereby  her  residuary  estate,  which  was  given 
to  a  stranger,  would  be  enlarged),  and  failing  compliance  with  this 
condition  she  appointed  the  fund  to  a  daughter.  Held^  that  this  was  a 
fraud  on  the  power,  and  that  the  share  must  go  as  if  unappointed. 
Held,  also,  that  the  testator  intended  to  create  one  fund,  not  three 
funds,  and  that  there  was,  therefore,  one  general  hotchpot  clause 
applying  to  the  whole  share  of  the  issue  of  his  daughter  in  the  moneys 
accruing  to  them' under  his  will. — Perkins  v.  Bagot,  41  W.B.  170. 

(iv.)  Oh.  D. — Jointure  and  Portions — Exercise  of  Power — Devise  and  Bepisst 
for  Purchase  of  Land  subject  to  same  Powers — Liability  of  Devised  Estate 
to  Charges. — Beal  estate  was  settled  with  powers  to  the  tenant  for  life 
t<f  charge  jointure  and  portions.  On  his  marriage  he  partly  exercised 
the  powers,  and  charged  the  estate,  but  not  to  the  full  amount. 
Afterwards  a  testator  devised  and  bequeathed  real  and  personal  estate 
to  be  laid  out  in  purchase  of  land  to  be  settled  to  such  of  the  uses  and 
subject  to  such  of  the  powers  declared  of  the  settled  estates  as  should 
be  subsisting  at  his  death,  but  not  so  as  to  increase  or  multiply  charji^es, 
or  powers  of  charging,  after  the  death  of  the  testator.  The  tenant  for 
life  and  tenant  in  tail  executed  a  disentailing  assurance  of  the  settled 
property.  HM,  that  the  real  and  personal  estate  devised  and 
bequeathed  were  not  subject  to  the  charges  existing  at  the  testator's 
death ;  that  the  tenant  for  life  should  release  his  still  existing  powers 
of  charging ;  and  that  the  trustees  of  the  will  were  thereupon  bound 
to  pay  the  bequeathed  personalty  to  the  tenant  for  life  and  tenant  in 
tail,  on  their  joint  receipt. — Bemers  v.  Calvert,  41  W.B.  188. 

Power  of  Attorney  :— 

(v.)  O.  A. — Sale  of  Business— Restrictive  CondiHons. — B.,  a  partner  in  the 
firm  of  A.  &  Co.,  constituted  E.,  his  attorney,  to  sell  any  of  his  property 
**  subject  to  such  special  or  other  conditions  *'  as  E.  should  approve. 
B.,  acting  under  the  power,  joined  in  a  sale  of  the  partnership  business 
to  H.     The  contract  provided  that  H.  might  carry  on  the  business 
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under  the  style  of  A.  k  Go.,  and  that  they  shonld  not  carry  on  a  like 
bnsinees  within  certain  limits.  In  an  action  by  H.  for  specific 
performance,  hM,  that  the  proTision  that  H.  might  use  the  style  of 
A.  A  Co.,  and  the  provision  restrictive  of  the  vendors*  rights  to  carry 
on  business,  were  stipulations  for  the  benefit  of  H.,  which  he  might 
waive,  and  that,  on  his  waiving  them,  he  was  entitled  to  specific 
performance.  Quctre,  whether  the  former  stipulation  was  authorised 
by  the  power  of  attorney.  SembUt  that  the  latter  stipulation  was 
authorised,  as  a  going  concern  could  not  be  sold  to  advantage  without 
such  a  stipulation.— fatrft«sZey  v.  Outram,  L.B.  [1892]  3  Ch.  359. 

Fraotioe  :— 

(i.)  H.  Ii. — Appeal — House  of  Lords — Time, — Where  there  is  a  competent 
appeal  from  an  order  made  within  the  year  the  House  may,  in  a  proper 
case,  entertain  an  appeal  from  a  previous  order  which  is  so  connected 
with  the  later  order  as  properly  to  form  the  subject  of  one  and  the 
same  appeal.— ConcTia  y.  Concha,  L.B.  [1892]  A.C.  670. 

(ii»)  O,  A. — Appeal— Qaesiion  Submitted  by  Arbitrator — Arbitration  Act, 
1889,  s.  19. — An  opinion  of  the  High  Court  on  a  special  case  stated  by 
an  arbitrator  is  merely  consultative,  and  not  a  judicial  decision,  and 
there  is  no  appeal  from  such  an  opinion.  On  the  hearing  of  such 
special  case,  the  Court  has  no  jurisdiction  to  make  any  order  as  to  the 
costs  thereof. — In  re  Knight  and  Tabernacle  Building  Society,  L.B.  [189  J] 
2  Q.B.  613 ;  62  L. J.  Q.B.  33 ;  67  L.T.  403  ;  41  W.B.  36. 

(iii.)  P.  "D.^Attwhment— Affidavits,— The  affidavits  intended  to  be  used  by 
the  applicant,  upon  a  motion  for  attachment  for  non-compliance  with  a 
citation  to  bring  in  a  probate,  must  be  served  at  the  same  time  as  the 
notice  of  motion. — Evans  ▼.  Evans,  67  L.T.  719. 

(iv.)  Q,  B.  D. — Appeal  from  County  Court — Service  of  Notice  of  Motion — 
London  Agent — Remitted  Action — County  Courts  Act,  1888,  s.  65 — County 
Court  Rules,  1889,  O.  zxziii.,r.  1.— On  a  writ  in  a  High  Court  action  the 
address  of  the  plaintiffs  solicitor  in  the  country,  and  that  of  the 
London  agent,  were  indorsed  as  addresses  for  service.  The  action  was 
remitted  to  a  county  court,  and  upon  the  particulars  lodged  with  the 
registrar  the  address  of  the  country  solicitor  alone  was  indorsed  as  the 
address  for  service.  After  trial  of  the  action  the  defendant  served 
notice  of  appeal  on  the  London  ag^nt.  Held,  that  the  service  was  bad. 
The  appeal  was  ordered  to  be  heard  under  B.S.C.,  1883,  O.  Hz.,  r.  10, 
as  there  had  been  a  slip,  and  the  point  was  a  fresh  one. — Malley  v. 
Shepley,  62  L.J.  Q.B.  31;  41  W.B.  63. 

(▼.)  C.  A.— Charging  Order— Shares — Discretion— No  Value— I  if  2  Yict,, 
e.  110,  s,  14 — 8  ^  4  Yict.,  c.  82,  s,  1.— A  judge  has  a  discretion  as  to 
making  a  charging  order  on  shares  belonging  to  a  judgment  debtor, 
and  may  refuse  to  make  an  order  on  the  ground  that  the  shares  are  of 
no  value.— ITtcAfa  v.  Shanla,  67  L.T.  609. 
(vl)  O.  a. — County  Court — Admiralty— Judgment  varied  by  Divisional  Court 
--Appeal— Leave— County  Courts  AcU,  1876,  s,  10 ;  1888,  s.  188,  suh-s,  6. 
— Where  a  Divisional  Court  of  the  Probate,  Divorce,  and  Admiralty 
Division  alters,  on  appeal,  the  judgment  of  a  county  court  in  an 
Admiralty  action,  an  appeal  lies  without  leave  to  the  Court  of  Appeal. 
— r^  Dart,  41  W.B.  153. 

(rii.)  Ch.  J}.— Default  of  Pleading— Counter-Claim— Judgment  on — R.S,C., 
1883,  O.xxi.,  r.  16;  0.  xxiii.,  r.  4;  0.  xxvii.,  r,  11.— The  defendant 
having  delivered  a  defence  and  counter-claim  to  the  plaintiff *s  statement 
of  claim,  the  plaintiff  made  default  in  delivering  his  reply,  and  tho 
action  was,  by  order  in  chambers,  dismissed  for  want  of  prosecution. 
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The  defendant  moved  for  the  relief  daimed  in  his  oonnter-oUim.  Held, 
that  he  was  entitled  thereto.~i2o&ere«  t.  Booths  L.R.  [1893]  1  Gh.  58; 
67  L.T.  64B. 

(i.)  C.  A.  —  Discovery  —  Setting  Aside  Interrogatoriee  —  tLS.C,  1888, 
0.  zxxi.,  r.  7. — All  or  any  of  a  set  of  interrogatories  may  be  "  set  aside" 
if  they  have  been  exhibited  unreasonably  or  yezatiously,  or  may  be 
**  strack  out  '*  if  they  are  prolix,  nnneoessary,  oppressive,  or  scandalous, 
and  all  the  interro^tories  may  be  '*  set  aside "  or  **  strack  ont/*  if, 
though  some  may  bo  noobjectionable,  they  are  as  a  whole  either 
exhibited  unreasonably  or  rexatiously,  or  are  prolix,  nnneoessary,  or 
BcandalouP.— Oppen/»etm  ^  Co.  v.  ShejUeld,  L.R.  [1893]  1  QB.  5; 
67  L.T.  606;  41  W.R.  65. 

(ii.)  C.  A.— Discovery— Trade  Marlc^ILS.Cy  1883,  0.  xxxi.,  r.  12.— HeZH, 
that  the  order  of  the  Chancery  Division  {see  Vol.  17,  p.  140,  iii.)  was 
oppressive,  and  most  be  discharged,  but  without  prejudice  to  any  order 
which  the  judge  might  think  fit  to  make  at  the  trial  with  respect  to 
discovery  of  documents,  and  upon  B.  undertaking  to  give  notice  to  A. 
of  anv  labels  upon  which  he  intended  to  rely. — In  re  Wills'  Trade  Mark. 
L.R.  [1892]  3  Ch.  201 ;  67  L.T.  453. 

(iii.)  P.  "D.— Divorce— Counter-Charge  Admitted— Right  of  Petitioner  to  State 
Cote. — On  a  husband^s  petition  for  divorce,  the  wife  made  counter- 
charges of  adultery  and  cruelty.  The  husband  admitted  the  adultery, 
but  alleged  condonation.  The  Court  intimated  that  relief  would  be 
refnsed  on  the  ground  of  adultery.  Held^  nevertheless,  that  the 
petitioner  could  not  be  precluded  from  putting  the  case  before  the 
\xiTj,— Boucher  v.  Boucher,  67  L.T.  720. 

(iv.)  P.  D, — Divorce — Marriage  in  India — Evidence, — The  Court  admitted 
as  evidence  of  a  marriage  performed  by  a  Roman  Catholic  priest  in 
India,  a  register  of  marriages  compiled  by  the  Secretary  of  State  for 
India  from  periodical  reports  sent  to  him  from  India  by  clergymen  of 
various  denominations.— -Re^an  v.  Regan,  67  L.T.  720. 

(v.)  P.  D  — Divorce — Wife^e  Petition — Leave  to  Prove  Bigamy,  rfc.,  by 
AJidavitt. — Where  the  witnesses  in  a  divorce  suit  were  all  resident  in 
America,  and  the  expenses  of  a  commission  would  be  beyond  the 
petitioner's  means,  the  Court  made  an  order  that  the  bigamous 
marriage,  the  subsequent  adultery,  and  the  identity  might  be  proved 
by  affidavit.— Bur«Zewi  v.  Burslem,  67  L.T.  719. 

(vi.)  C.  A. — Motion  to  vary  Minutes — Appeal. — The  court  of  appeal  will 
not  hear  an  appeal  from  the  decision  of  a  judg^e  with  reference  to  the 
minutes  of  his  own  order.  Where  an  appellant  contends  that  certain 
documents  were  admitted  at  the  trial  which  are  not  mentioned  in  the 
minutes,  his  proper  course  is  to  give  notice  that  at  the  hearing  of  the 
appeal  he  would  apply  for  leave  to  read  the  documents. — James  y.  Jones, 
67  L.T.  584. 

(vii.)  P.  D, — Order  to  Pay  and  Secure  Wife^s  Costs — No  Indorsennent — 
Attachntent—ILS.C.,  1888,  0.  xli.,  r.  H— Leave  to  File  D^«nc«.— The 
Court  refused  to  attach  a  husband  for  disobeying  an  order  to  pay  and 
secure  his  wife's  costs,  where  the  order  was  not  indorsed  in  terms  of  the 
rule  of  Court  above-mentioned.  The  Court  refused  leave  to  the 
husband  to  file  a  defence  to  the  wife's  petition  unless  the  order  as  to 
costs  was  first  complied  with.— Pace  v.  Pace,  61  L.J.  P.  114 ;  67  L.T.  388. 

(viii.)  Ch.  jy,— Parties— Foreclosure— R.S.C.,  1883,  0.  xvi.,  r.  8.— In  a  fore- 
closure action  by  mortgagees  against  A.  B.,  the  executor  and  trustee  of 
the  will  of  the  mortgagor  and  a  second  mortgagee,  held,  that  A.  B. 
sufficiently  represented  the  beneficiaries  under  the  will  of  the  mortgagor. 
—In  re  Booth  and  KettUweXVs  Contract,  62  L.J.  Ch.  40 ;  67  L.T.  550. 
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(i.)  C.  A. — Pleadings— Partieulars— Order  to  Diimis$  in  Case  of  Non- 
Compliance— R.S.C,  1883,  O.  xix.,  r.  7  ;  O.  xxv.,  r.  4.— An  order  made  on 
a  plaintiff  to  deliver  particulars  of  his  claim,  may  include  the  term  that 
the  action  shall  be  dismissed  in  default  of  delivery  within  a  certain 
time.  5emZ>Zf,  the  words  "the  pleadings"  in  order  xxv.,  r.  4,  include 
particulars. — Davey  v.  Bentiiick^  41  W.B.  181. 

(ii.)  C.  A*^8triking  out  Pleadings— Question  of  Law  Raised— R.8.C.,  1883, 
0.  XXV.,  r.  4. — Applications  to  strike  out  pleadings  or  to  stay  proceedings 
on  the  ground  that  the  pleadings  disclose  no  reasonable  ground  of 
action  or  defence  are  not  intended  to  supply  the  place  of  demurrers, 
except  in  frivolous  cases,  and  the  Court  will  not  entertain  such  an  appli- 
cation if  the  pleading  raises  an  important  point  of  law.  An  application 
to  strike  out  a  statement  of  claim  or  to  stay  proceedings  may,  in  a  proper 
case,  be  made  by  the  defendant  before  filing  his  defence. — A.  Q,  of 
Duchy  of  Lancaster  v.  L.  ^  N.W.R.,  L.R.  [1892]  3  Ch.  274. 

(iii.)  Q.  B.  "D.— Summary  Judgment— R.S.C.,  1883,  0.  xv.—BUl  of  Excliange 
—Cheque — Bills  of  Exchange  Acf^  1892,  s.  73.— In  an  action  on  a 
dishonoured  cheque  summary  judgment  will  not  be  given  unless  the 
writ  contains  either  an  allegation  that  notice  of  dishonour  has  been 
given  to  the  drawer,  or  a  statement  of  the  facts  excusing  the  giving  of 
such  notice.— Frwhau/v.  Qrosvenor  ^  Co.,  61  L.J.  Q.B.  717 ;  67  L.T.  350. 

(iv.)  Ch.  D. — Service  of  Writ — Foreign  Corporation — Service  on  Agent — 
R.S,C,f  1883,  O.  iv.,  r.  8. — A  foreign  corporation,  having  the  majority 
of  its  shareholders  resident  in  England,  and  having  an  office  and  an 
agent  in  London,  but  not  carrying  on  the  principal,  or  any  material 
part,  of  its  business  in  this  country,  is  not  liable  to  be  sued  in  an 
English  Court.  Service  of  a  writ  of  summons  on  the  agent  in  London 
was  set  aside  on  the  ground  of  want  of  jurisdiction. — Badcock  v. 
Cumberland  Gap  Park  Co.,  41  W.R.  204. 

(^•)  C.  A.  Sl  Q.  B.  "D.— Writ— Service— Corporation— "  Head  Officer  "— 
H.S.C.,  O.  IX.,  r.  8. — Action  by  the  plaintiff,  who  had  been  a  nun  in  the 
defendant  order,  to  recover  money  which  had  been  paid  to  the  order 
out  of  her  income  while  she  was  in  the  order.  The  plaintiff  had  been 
admitted  in  England,  and  the  money  had  been  paid  in  England.  The 
writ  was  served  on  the  mother  superior  of  the  convent  in  England. 
The  seat  of  Government  of  the  order  was  in  France,  and  the  mother 
superior  of  the  English  convent  had  no  authority  or  duty  in  connection 
with  the  management  or  government  of  the  order.  Held,  that  she  wa«» 
not  a  "  head  officer  '*  of  the  order,  and  was  not  within  the  rule  above- 
mentioned,  and  that  the  service  on  her  was  bad. — Qolding  v.  The  Order 
of  La  Sainte  Union  des  Sacris  Caturs,  67  L.T.  809  and  606. 

WO  Q.  B.  D.— -R.fif.C,  1883,  0.  xiv.,  r.  1—Writ  not  specially  Indorsed^ 
Amendment^ Fresh  Summons — Final  Judgment. — When  the  defendant 
has  appeared,  and  final  judgment  under  Order  xiv.  has  been  refused  on 
the  ground  that  the  writ  was  not  specially  indorsed,  but  the  writ  has 
been  amended  by  leave,  and  been  niade  a  specially  indorsed  writ,  the 
plaintiff  may  take  out  a  fresh  summons  under  Order  xiv.,  and  obtain 
final  judgment.— Pojrfon  v.  Baird,  67  L.T.  623;  41  W.R.  88. 

See  Bond,  p.  31,  v.   Tenant  for  Life,  p.  61,  i. 

Privy  Council  :— 

(▼ii.)  P.  O. — Appeal  in  Criminal  Cases. — Her  Majesty  will  not  be  advised  to 
grant  leave  to  appeal  in  criminal  cases  where  it  is  not  suggested  or 
surmised  that  substantial  and  grave  injustice  has  been  done,  either 
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through  a  disregard  of  the  forms  of  legal  procedure,  or  by  some 
violation  of  the  principles  of  natural  justice.— £.  p.  Deeming, 
L.R.  [1892]  A.C.  422. 

Promissory  Note:— 

(i.)  Q.  B.  D.  —  Transfer  —  Delivery  without  Indorsement  —  Action^  by 
Tranttferee— Bills  of  Exchange  Act^  1882,  s,  31,  suh-s,  4. — A  promissory 
note  was  transferred  by  delivery  only,  without  indorsement,  as  a 
pledge  by  way  of  security  for  an  advance.  There  was  no  intention  on 
the  part  of  the  transferor  to  transfer  the  whole  of  his  rights  in  the 
note,  nor  to  indorse  it.  Heldt  that  the  transferee  could  not  recover 
payment  from  the  maker. — Qood  v.  Walker,  61  L.J.  Q.B.  736. 

Bailway  :— 

(ii.)  Ch.  D. — Mines — Surface — Trespass — Damages— Railways  Clauses  Act, 
1846,  ss.  77,  78,  79. — The  plaintiffs  owned  a  bed  of  clay  adjacent  to 
and  beneath  the  defendants'  railway.  They  had  conveyed  to  the 
defendants  part  of  the  surface  of  the  land  underneath  which  the  day 
lay.  According  to  the  custom  of  the  district,  the  clay  was  worked  by 
pits  from  the  surface.  After  due  notice,  the  plaintiffs  began  to  work 
their  pits  towards  the  railway  and  to  remove  the  surface  soil  and  the 
ballast  on  the  defendants'  land,  and  grubbed  up  the  defendants' 
boundary  fence  and  laid  a  tramway  on  the  land.  The  defendants 
attempted  to  stop  them.  Held,  that  the  plaintiffs  were  entitled  to  go 
on  the  land,  and  subject  to  damage,  compensation,  &o.,  as  provided  by 
the  Act,  to  work  the  clay  from  the  surface  ;  and  that  they  were 
entitled  to  damages  for  interference  if  improperly  interrupted  — 
Ruabon  Brick  and  Terra  Coita  Co.  v.  Q.W.R.,  67  L.T.  707. 

(iii.)  Ch.  'D,— Scheme  of  Arran^fement — Creditors — Bill  in  Parliament — 
Railway  Companies  Act,  1867,  s.  18. — Petition  for  confirmation  of  a 
scheme  of  arrangement  between  a  railway  company  and  its  creditors. 
Another  company  had  agreed  to  purchase  the  undertaking,  and  a  bill 
had  been  prepared  to  be  presented  to  Parliament  to  carry  the  sale  into 
effect.  Held,  that  the  Court  ought  not,  on  behalf  of  unsecured 
creditors,  to  approve  a  scheme  on  the  hypothesis  that  the  bill  would 
pass,  and  that  the  petition  must  stand  over,  with  liberty  to  apply. — In 
re  Eastern  and  Midlands  Railway  Co.,  67  L.T.  711. 

Begistration  :— 

(iv.)  Q.  B.  "D,— Lodger  Vote — Mistake — Amendment — Parliamentary,  (J*r., 
Registration  Act,  1878,  «.  28,  suh-ss,  (2)  (13).— The  declaration  annexed 
to  a  claim  for  a  lodger  vote  stated  that  the  applicant  occupied  partly 
as  joint  tenant  and  partly  as  sole  tenant,  and  that  the  lodgings  were  of 
the  clear  yearly  value,  if  let  unfurnished,  of  ten  pounds  or  upwards. 
It  was  objected  that  the  value  should  have  been  stated  as  £20  where 
the  occupation  was  as  joint  tenant,  but  the  revising  barrister,  finding  as 
a  fact  that  the  occupation  was  sole,  amended  the  declaration  by  striking 
out  the  mention  of  joint  tenancy,  and  allowed  the  vote.  Held,  that  this 
was  a  **  mistake  "  which  the  revising  barrister  had  power  to  amend, 
and  not  a  change  in  the  "description  of  the  qualification."— £0<7.  v. 
McKellar,  L.R.  [1893]  1  Q.B.  121 ;  67  L.T.  627 ;  41  W.R.  142. 

(v.)  Q.  B.  D.—  Notice  of  Objection — Description  of  Objector — Place  of  Abode. 
— Notices  of  objection  to  certain  votes  were  signed  J.  B.,  of  B.  Terrace, 
"  on  the  register  of  electors  for  the  township  of  Bodmin  Borough," 
without  stating  that  B.  Terrace  was  situated  in  Bodmin.  The  revising 
barrister  found  that  no  one  was  misled.  Held,  that  the  description  of 
the  objector's  place  of  abode  was  sufficient. — Hicks  v.  Stokes, 
L.R.  [1893]  1  Q.B.  124 ;  41  W.R.  123. 
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Bestraint  of  Trade  :— 

(i.)  Ch,  D. — Contract — Validity — Unlimited  in  Space  ^Agreement  to  Assign 
Future  Patents. — By  an  agreement  made  between  the  plaintiff  oompanj 
and  N.,  who  was  to  be  their  managing  director,  it  was  agreed,  by 
clanse  2,  that  he  shonld  not  for  twenty-five  yearo,  engage  either  direotly 
or  indirectly  in  the  basiness  of  a  mannfaotnrer  of  gnns,  Ac,  or  in  any 
basiness  competing,  or  liable  to  compete,  with  that  for  the  time  being 
carried  on  by  the  company.  By  claase  6,  N.  agreed  that  the  company 
shonld  hare  the  full  and  exclusive  benefit  of  all  new  inventions  thfit 
might  be  discovered  or  invented  by  N.  in  connection  with  guns,  &o., 
and  that  he  would  enable  the  company  to  obtain  patents  for  such 
inventions.  Held,  that  clause  2  was  too  wide,  being  unlimited  as  to 
space,  and  was  invalid  ;  but  that  clause  6  was  valid,  and  that  an  inquiry 
shonld  be  directed  as  to  what  patents  coming  within  it  had  been 
obtained  by  N. — Maaim  Nordenfeldt  Quns  and  Ammunition  Co,  v. 
Nordenfeldt,  67  L.T.  469. 

(ii»)  C.  A. — Construction— Reasonableness, — By  agreement  in  writing, 
under  which  the  defendant  became  clerk  to  the  plaintiff,  who  was 
described  therein  as  a  commission  merchant,  the  defendant  agreed  that 
he  would  not,  within  five  years  after  the  determination  of  his  employment 
carry  on  or  engage  in  any  trade  or  business  in  the  United  Kingdom  in 
connection  with  any  kind  of  goods  of  continental  manufacture  dealt  in 
by  the  plaintiff  at  any  time  previously  to  such  determination.  Held, 
that  **  any  trade  or  business"  meant  any  trade  or  business  similar  to 
that  of  the  plaintiff;  and  that  the  words  *'at  any  time  previously  " 
were  limited  to  the  period  of  the  defendant's  employment,  and  that  the 
agreement  was  reasonable  and  valid. — Moenick  v.  Fenestre,  61  L.J.  Oh.  787 ; 
67L.T.602. 

(iii.)  C.  A. — Reasonableness — Wholesale  and  Retail. — The  plaintiff  was  a 
brewer  at  Bristol.  The  defendant  was  employed  as  his  traveller,  under 
an  agreement  which  provided  that  in  the  event  of  the  determination  of 
the  agreement  the  defendant  would  not,  without  the  consent  of  the 
plaintiff,  for  a  period  of  two  years,  "  directly  or  indirectly  engage  or 
be  interested  in  selling  beer,  ale,  porter  or  other  malt  liquors,  aerated 
waters,  wines,  spirits,  cordials,  tobacco,  or  cigars,  or  in  the  collection  of 
accounts  for  the  sale  thereof,  within  100  miles  of  the  General  Post- 
office  in  Cardiff."  Held,  that  the  agreement  did  not  impose  a 
restraint  more  extensive  than  was  reasonably  required  for  the  protec- 
tion of  the  plaintiffs  trade,  and  was  not  invalid  ;  and  that  the  plaintiff 
was  entitled  to  an  injunction  to  restrain  the  defendant,  who  had  left 
his  service,  from  engaging  or  being  concerned  in  selling  beer,  do., 
wholesale  ;  but  the  order  was  not  to  prevent  the  defendant  from  selling 
by  retail,  as  it  appeared  that  the  plaintiff  had  no  interest  in  the  retail 
trsAe,— Rogers  v.  Maddoclcs,  L.B.  [1892]  8  Gh.  846 ;  67  L.T.  829. 

Beyenue:— 

(iv.)  H.  It.—Income  Tax— Assessment  of  Profits — Annuities  pctyable  out  of 
Prq/lt«.—  Decision  of  0.  A.  (see  Vol.  10,  p.  22,  iv.)  reversed. — Oresham 
Life  Assurance  Society  v.  Styles,  L.R.  [1892]  A.C.  809  ;  62  L.J.  Q.B.  41 ; 
67  L.T.  479. 

(v.)  Q,  B.  D. — Income  Tarn — Schedule  A — Eaoemptions — Literary  Institution 
—Public  Libraries  Acts,  1865  ^  1866. — The  corporation  of  a  borough  is 
not,  in  respect  of  the  ownership  of  free  libraries  established  under  the 
Acts  above  mentioned,  a  literary  or  scientific  institution  within  rule 
vi.  of  Sect.  61  of  the  Income  Tax  Act  (&  A  6  Vict.,  c.  85)  ;  nor  entitled 
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to  the  allowance  of  assessments  onder  Bchedule  ▲•  upon  baildings  used 
for  such  MhrskTies.— Andrews  v.  Mayors  ^e.,  of  Bristol^  61  L.J.  Q.B.  716 ; 
67  L.T.  618. 

(i.)  Q.  B.  D. — Successum  Duty — Marriage  Settlement — Life  Estates  to  Wife 
and  Husband — Death  of  Husband — Succession  to  Wife  in  respect  of 
Corpus — Succession  Duty  Act^  1858,  ss.  2,  14,  18,  20. — By  marriage 
settlement  fands  were  settled  on  trast  for  the  wife  and  husband 
Buccessirely  for  their  liv^es.  There  were  trusts  of  the  corpus  for  the 
benefit  of  the  issue  of  the  marriage,  and  an  ultimate  trust  for  the  wife 
and  her  noxt-of-kin.  The  husband  died  in  the  wife's  lifetime.  There 
was  no  issue,  and  the  trustees  transferred  the  corpus  to  the  wife.  Held, 
that  there  was  a  succession  to  the  wife  on  the  husband's  death  in 
respect  of  the  corpus ;  and  that  after  her  death  her  estate  was  liable 
for  duty  in  respect  of  the  corpus,  less  the  value  of  her  life  interest  at 
the  time  of  the  husband's  death. — Attorney -General  v.  Rohertsont 
L.B.  [1892]  2  Q.B.  694;  61  L.J.  Q.B.  744. 

Sale  of  Goods  :— 

(ii.)  C.  A.,— Sample— Acceptance — Resale. ^Decimxm  of  Q.  B.  D.  {see  Vol.  18, 
p.  22,  y,)  reversed.— Per Wtw  v.  Bell,  41  W.R.  196. 

(iii.)  C.  A. — Stoppage  m  Transitu — Bankruptcy — Fraudulent  Preference. — 
Se€  Vol.  17,  p.  144,  ii.  Held^  that  there  was  no  contract  between  the 
purchaser  and  the  vendor  as  to  the  return  of  the  goods,  and  that 
consequently  the  delivery  of  the  bills  of  lading  did  not  re- vest  in  the 
vendor,  either  the  property  in,  or  the  dominion  over,  the  goods,  and  did 
not  destroy  his  right  to  stop  in  transitu, — i*\  f>.  Ferd  Bailer ;  in  rt 
O'Sullivan,  67  L.T.  464. 

(iv.)  Q.  B.  D. — Stoppage  in  Transitu^  End  of  Transit, — Goods  were 
ordered  from  R.  by  G.,  and  were  delivered  at  the  docks,  marked,  as 
required  by  G.,  **  J.  A  Co.,  Trinidad."  Instructions  were  forwarded 
from  G.  directing  them  to  be  shipped  on  the  M.  The  dock  superin- 
tendent gave  R.  a  receipt  for  the  goods,  "  Bought  of  R.,  J.  &  Co.,  600 
boxes.  Ss.  H.,  on  account,  G.,  Trinidad.*'  HeZci,  that  the  transit  was 
determined  when  this  receipt  was  given,  so  that  on  G.  becoming 
bankrupt,  R.  could  not  stop  in  transitu  while  the  ship  was  on  its  voyage 
to  Trinidad.— E.  p.  Hughes ;  in  re  Gumey,  67  L.T.  698. 

Sootoh  Law:— 

(v.)  H.  Ii. — Marriage  Contract — Vesting, — By  ante-nuptial  contract  of 
marriage,  the  wife  conveyed  a  fund  to  trustees.  The  trusts  were  to 
pay  the  interest  to  the  wife  for  her  life,  and  in  case  of  her  predecease 
leaving  issue  of  the  marriage,  to  pay  the  income  to  the  husband  for 
life  for  *'  his  alimentary  use  only,'*  and  on  his  death  to  pay  the  capital 
to  the  children.  In  case  there  should  be  no  children  living  at  the 
wife's  predecease,  or  such  children,  if  any,  should  die  before  the  time 
of  payment  of  their  provisions,  the  capital  was  to  be  at  the  wife's 
disposal  by  will.  The  provisions  of  the  children  were  not  to  vest  till 
the  death  of  the  survivor  of  the  spouses.  The  wife  died,  leaving  all 
her  property  by  will  to  the  husband,  and  leaving  one  son,  who  had  no 
children.  The  husband  and  son  claimed  payment  of  the  capital,  on  the 
ground  that  it  must  inevitably  belong  to  one  of  them.  HaZd,  that  they 
were  not  entitled  to  payment,  the  trustees  being  bound  to  keep  alive 
the  trust  to  protect  the  alimentary  provision  for  the  husband,  and  the 
right  of  possible  children  of  the  son. — Hughes  v.  Edwards,  L.R.  [1892] 
A.C.  688. 
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(i.)  H,  Is.  ^Superior  and  Vaaal — CompotiHon  on  Entry  of  Voisal^Entry  of 
Trustu. — X.*B  ancestor  aoqoired  three  parcels  of  land  in  which  hU 
authors  were  infeffc  and  entered  with  the  superior.  None  of  the 
snooessors  were  entered  with  the  saperior.  One  pf  the  saooessors 
conveyed  the  parcels  to  trustees  on  certain  trusts,  subject  'to  which 
they  were  to  re-convey.  In  1815  and  1828  the  trustees  were  entered 
with  the  superior,  whose  charter  confirmed  previous  infeftments, 
paying  a  composition  of  a  year's  rent.  The  surviving  trustee,  in  1860, 
re-conveyed  the  lands  to  X.,  the  g^ndson  and  heir  of  the  trustor,  who 
was  infeft,  and  impliedly  entered  with  the  saperior.  X.  was  not  heir 
to  the  surviving  trustee.  Held,  that  the  superior  was  entitled  to  a 
composition :  because  (1)  assuming  the  trust  to  be  only  an  incumbrance, 
X.  would  not  have  been  in  a  position  to  enter  as  heir ;  (2)  his  entry,  in 
1874,  was  not  enfranchised  by  the  entry  of  the  trustees ;  (3)  the  con- 
firmation, in  1815,  did  not  make  his  ancestor  an  entered  vassal. — 
Johmtone  v.  Duke  ofBuceleugh,  L.B.  [1892J  A.C.  626. 

Settled  Estate:— 

(ii.)  Ch.  "D.—Repaira^Expenditure  of  Trust  Money — Tenant  for  Life-- 
Infant, — T.  made  a  legal  devise  of  real  estate  including  a  mansion,  to 
several  tenants  for  life  in  succession,  the  last  being  an  infant,  without 
impeachment  of  waste,  with  remainders  over.  At  T.*8  death  the  house 
was  very  much  dilapidated.  Repairs  were  deemed  necessary  to  make 
it  habitable,  inclu4ing  the  repair  of  damage  caused  by  dry  rot.  On  an 
application  by  the  trustees  of  the  will,  held,  that  there  was  no  juris- 
diction to  allow  the  necessary  expenditure  out  of  capital  moneys  arising 
under  the  Settled  Land  Acts;  for,  assuming  that  the  Acts  did  ^ot 
exclude  the  disposition  of  such  moneys  otherwise  than  as  provided  by 
the  Acts,  there  was  no  settled  doctrine  of  the  Court  under  which  the 
expenditure  could  be  sanctioned.  The  case  did  not  amount  to  one  of 
salvage  or  preservation  of  the  inheritance,  and  there  was  no  inherent 
jurisdiction  to  charge  or  sell  an  infant's  estate  upon  the  notion  that 
such  a  proceeding  would  be  beneficial  to  the  infant. — De  Teissier  y. 
De  Teissier,  41  W.R.  186. 

Settled  Land  :— 

(iii.)  Ch.  D. — Application  of  Capital  Money — Repairs  and  Improvements — 
Mansion  •  House  —  "  Annual  Rental "  —  Settled  Land  Acts,  1882, 
ss.  22  (5)  (6),  25—1890,  ss,  18  (iv.)  (11.),  16.— The  expression  *♦  re-building 
of  the  principal  mansion-house  *'  in  section  18  of  the  Act  of  1890  will 
be  construed  strictly,  and  improvements,  to  amount  to  a  re-bm'lding, 
must  be  something  more  than  structural  alterations,  however  extensive. 
Thwe  must  be  a  present  intention  of,  if  not  an  actual  contract  for, 
letting,  in  order  that  improvements  to  buildings  may  be  sanctioned  as 
being  *'  reasonably  necessary  or  proper  to  enable  the  same  to  be  let." 
In  calculating  the  amount  of  the  *'  annual  rental  of  the  settled  land  *' 
under  the  same  section,  the  income  of  capital  money  arising  under  the 
Act  of  1882  must  be  included. — In  re  De  Teissier's  SetHed  Estates, 
41  W.R.  184. 

(iv.)  Oh.  "D,— Improvements— Rent-charges — Capital  Moneys  ^Settled  Land 
Act,  1882,  s.  21,  sub-ss,  2,  SSettled  Land  Act,  1887,  s,  ISettUd  Land 
Act,  1890,  s,  15. — A  tenant  for  life  had  paid  certain  instalments  of  rent- 
oharges,  which  had,  between  1885  and  1890,  been  created  under  the 
Improvement  of  Land  Act,  1864,  to  secure  money  borrowed  by  him  for 
improvements  on  the  settled  land.  Application  watf  made  to  authorise 
the  re-payment  to  him  by  the  trustees,  out  of  capital  moneys  in  their 
liandt,  of  the  instahneuts  paid  by  him  before  March,  1892,  when  he 
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first  called  on  them  to  proride  for  the  initalmente.  HM,  that  the 
waa  within  section  1  of  the  Act  of  1887»  and  not  within  section  15  of 
the  Act  of  1890,  and  that  the  application  mnst  be  refused. — ^Jii  re 
Daluon*$  Settled  EeUUee,  L.B.  [1892]  8  Oh.  622;  61  hJ.  Ch.  712; 
40  W.B.  15. 

(i.)  H.  L.— SaU  by  Tenant  for  Life — Sanctum  of  Court  —Intereete  ofTenante 
on  Sutate—SeHled  Land  Act,  1882,  m.  8,  15,  50,  SS—SeUled  Land  Act, 
1890,  s,  10,  «ttb.«.  (2).— Decision  of  C.  A.  (see  Vol.  17,  p.  105,  i.) 
aifirmed.— Bruc«  t.  Marquis  of  Aileshury,  L.B.  [1892]  A.C.  356; 
67  L.T.  490. 

Ship:— 

(ii.)  C.  A. — Charter-party — Disablement  of  Ship — Duty  of  Owner  to  Complete 
Voyage,— DeciBion  of  Q.  B.  D.  {nee  Vol.  17,  p.  146,  vi.)  affirmed. — 
Assicuraeoni  GeneraU  v.  8,8.  Bessie  Morris  Co,,  L.B.  [1892]  2  Q.B.  652 ; 
61  L.J.  Q.B.  754;  41  W.B.  88. 
(lii.)  P.  D. --Charter-party— Demurrage — Ship  to  he  Discharged  "  as  Fast  as 
She  can  Deliver." — The  defendants  chartered  the  plaintiffs*  ship  to  go 
with  cargo  to  a  named  dock,  '*  steamer  to  be  discharged  as  fast  as  she 
can  deliver."  By  the  custom  of  the  dock,  the  whole  discharg^ing  of 
shipe  was  done  by  the  dook  oompany*s  servants.  Owing  to  the  berths 
being  occupied  the  ship  could  not  be  placed  at  the  quay  till  some  days 
after  her  arrival  in  the  dock,  and  owing  to  the  quay  being  crowded  with 
other  cargo,  the  discharge  was  not  commenced  till  two  days  later. 
Held,  that  the  defendants  were  not  liable  for  any  demurrage,  as  the 
plaintiffs  had  proved  no  breach  of  the  contract  to  discharge  as  fast  as 
the  ship  could  deliver.— T^  Jaedem,  L.B.  [1892]  P.  851 ;  61  L.J.  P.  89. 

(iv.)  P.  D. — Charter-party — Printed  and  Written  Clauses — Ambiguity — 
Evidence  of  Custom, — A  charter-party  was  partly  printed  and  partly 
written.  It  provided  (in  print)  that  the  ship  should  proceed  to 
Yarmouth,  or  as  near  thereto  as  she  could  safely  g^t,  and  deliver  cargo 
always  afloat,  and  that  cargo  should  be  taken  from  alongside  at 
merchant's  risk  and  expense ;  and  it  also  provided  (m  writing)  that  the 
cargo  should  be  discharged  as  fast  as  the  ship  could  deliver,  and 
aooording  to  the  custom  of  the  port.  The  ship  could  not  get  quite 
alongside  the  quay  at  Yarmouth  to  be  always  afloat,  and  thereby  extra 
cost  was  incurred  in  unloading.  Held,  that  the  extra  cost  was  to  be 
borne  by  the  merchant ;  that  there  was  no  ambig^ty,  as  the  first* 
mentioned  clause  dealt  with  the  cost  of  discharge,  and  the  second 
with  the  time  and  mode ;  and  that  evidence  as  to  a  custom  that  the 
shipowner  must  deliver  on  the  quay,  and  correspondence  indicating  the 
intention  of  the  parties  as  to  the  construction  of  the  charter-party  were 
not  admissible.— T^  Nifa,  L.B.  [1892]  P.  411. 

(v.)  P.  D. — Collision — Barge  Sunk  in  Dock — Absence  of  Man  in  Charge — 
Negligence. — The  man  in  charge  of  a  laden  barge  left  her  iu  the  evening 
moored  in  a  dock  lighted  bv  electric  light.  A  tug  ran  into  and  sank 
the  barge  in  the  absence  of  the  man.  Held,  that  there  was  no  con. 
tribntory  negligence  on  the  part  of  the  owner  of  the  barge,  as  the 
absence  of  the  man  in  charge  had  nothing  to  do  with  the  collision,  and 
it  would  not  have  been  possible  for  him  to  have  beached  the  barge 
afterwards.— Thtf  Hornet,  L.B.  [1892]  P.  361. 

(vi.)  C.  A. — Collision  —  Limitation  of  Liability  —  Damage  **  Arising  on 
Distinct  Occasions  ** — Merchant  Shipping  Acts,  1854,  «.  506 ;  1862,  «.  54. 
— The  S.,  owing  to  improperly  starboarding  the  helm,  caused  the  A.  to 
collide  with  the  M.  at  anchor  and  to  sustain  damage,  and  owing  to  con- 
tinuing under  starboard  helm  the  S.  ran  into  and  sank  the  D.  at  anchor. 
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The  S.  was  onnd  to  blame  in  a  suifc  by  the  D.,  and  her  owners  obtained 
a  decree  of  limitation  of  liability,  llie  A.  sued  the  S.  for  the  damage 
caused  by  the  collision  with  the  M.  The  S.  pleaded  that  there  waa 
only  one  act  of  improper  navigation,  and  that  the  A.  mast  come  in 
onder  the  decree  for  limitation  of  liability ;  and  that,  if  there  were 
two  such  acts,  the  second  act  was  caused  solely  by  the  fault  of  the 
pilot.  Held,  that  there  were  two  acts  of  improper  navigation,  one  in  star- 
t)oarding  the  helm,  and  the  second  in  continuing  under  the  starboard 
helm,  and  that  the  damage  to  the  D.  and  the  A.  was  caused  on**  distinct 
occasions.*'  fleZd,  also,  that  the  plea  of  compulsory  pilotage  was  not 
made  oat,  as  the  pilot  was  not  warned  of  the  danger  of  collision  with 
the  D.,  owing  to  a  bad  look-out. — The  Schwan  ;  The  Alhano,  L.R.  [1892] 
P.  419. 

(i.)  O.  A.—CompuUory  Pilotage— Draught  of  Water—MercharU  Shipping 
Act,  1854,  is,  2,  388— Ortier  in  Council,  May  lit,  1855,  Regulation  4.— 
Decision  of  P.  D.  (see  Vol.  17i  p.  147,  vi.)  affirmed.— r^w  Carl  XV.^ 
61  L.J.  P.  111. 

(ii.)  Q.  B.  D.  —  JurisdicHon  —  Liverpool  Court  of  Pasioge  —  Summary 
Judgment  by  Registrar — County  Courts  AdnUraUy  Jurisdiction  Acts,  1868, 
ss.  10,  13,  23,  25;  1869,  ss.  1,  6.— Held,  that  a  rule  made  by  the 
assessor  of  the  Liverpool  Court  of  Passage,  giving  jurisdiction  to  the 
reg^trar  to  enter  summary  judgment  in  Admiralty  actions  in  rem  is 
invalid.— FeZZoir«  v.  Owners  of  the  "  Lord  Stanley,**  L.B.  [1893]  1  Q.B.  98. 

(iii.)  Q.  B.  D,— Thames  Conservancy— Bye-Laws.— The  Watermen's  and 
Lightermen's  Amendment  Act,  1859,  and  the  Thames  Conservancy 
Act,  1864,  are  intended  to  be  read  together,  and  therefore  bye-laws 
made  under  the  latter  Act  do  not  supersede  generally  those  under  the 
former  Act.  The  provisions  of  bye-law  99  under  the  former  Act,  with 
reference  to  look-out,  are  not  inconsistent  with  those  of  bye-law  36 
under  the  Utter  Act,  and  remain  in  force. — OosUng  v.  Green,  L.ft.  [1893] 
1  Q.B.  109j  41W.R.  141. 

(iv.)  C.  A.  &  Q«  B.  D. — Insurance — Policy — Deviation  Clause — Change  of 
Voyage. — A  policy  of  insurance  on  goods  was  stated  to  be  from  the  Mersey 
or  London  to  any  port  on  the  west  coast  of  Spain  or  Portugal,  and  thence 
to  the  interior.  The  policy  contained  a  clause :  **  Deviation  or  change 
of  voyage  not  included  in  the  policy  to  be  held  covered  at  a  premium 
to  be  arrangfed."  The  assured  sent  goods  to  Madrid,  which  he  intended 
to  be  landed  at  Seville,  and  he  instructed  the  insurance  broker  that  the 
voyage  was  to  Seville.  It  appeared,  however,  that  the  ship  was  going 
to  Cartagena,  on  the  east  coast  of  Spain.  The  ship  was  lost  while  on 
that  part  of  the  voyage  which  was  common  to  vessels  going  to  the  west 
coast  of  Spain,  and  to  those  going  to  the  east  coast.  The  assured  offered 
to  pay  the  extra  premium  for  the  voyage  to  Cartagena.  Held,  that  the 
policy  was  for  an  insurance  to  a  port  on  the  west  coast  of  Spain,  and 
that  as  the  ship  had  sailed  on  a  different  voyage,  and  one  for  which  the 
assured  had  no  right  to  declare  them,  the  policy  and  deviation  clause 
never  attached,  and  the  assured  had  no  ri^t  to  recover  on  the  policy. 
"Simon,  Israel  dt  Co.  v.  Sedgwick,  61  L  J.  Q.B.  702 ;  67  L.T.  352 ; 
41  W.R.  163. 

(v.)  P.  D. — Salvage — Agent. — Where  the  owners  of  property  in  danger 
have  requested  a  person  to  render  assistance,  and  have  thereby  given 
him  a  right  to  some  remuneration  though  the  operations  prove  unsuc- 
cessful, the  assessment  of  the  award  for  successful  salvage  services 
rendered  by  him  will  be  based  upon  the  principle  that  he  did  not,  like 
an  independent  salvor,  run  the  risk  of  the  loss  of  the  entire  expenditure 
if  he  had  not  succeeded.— T^  KaU  B.  Jones,  L.B.  [1892]  P.  366. 

E 


6o  QUARTERLY   DIGEST. 

(i.)  P.  D. — Salvage — Apportionment — Articles — Merchant  Shipping  Act^  1854, 
$.  1S2— Merchant  Shipping  Act  (Amendmenl  Act),  1862,  «.  18 — Merchant 
Shipping  (Fishing  Boats)  Act,  1883,  s.  13.— The  Act  first  mentioned  do -s 
not  prevent  seamen  enterinK  into  an  equitable  arrangement  for  the 
apportionment  of  salvage,  and  where  the  articles  of  agreement  signed 
by  a  crew  contain  an  arrangement  for  an  apportionment  of  salvage, 
whioh  is  equitable  in  the  opinion  of  the  Court,  the  same  is  binding. 
The  articles  of  a  steam  trawler  provided  that  the  master,  mate,  and 
boatswain  shonld  be  entitled  to  certain  shares  of  salvage.  The  master 
and  mate  were  paid  by  a  share  of  fishing  profits,  and  the  boatswain  by 
weekly  wages.  A  sam  of  £1,000  was  awarded  to  the  owners,  master, 
and  crew  as  salvage.  Held,  that  the  owners  ooald  not  deduct  from 
SQch  snm,  before  division,  the  cost  of  repairs  for  damage  sustained  by 
the  vessel  in  rendering  the  salvage  services,  or,  as  against  the  boatswain, 
any  sums  for  loss  of  profits,  and  that  the  agreement  for  a  share  of  salvage 
meant  a  share  of  the  sum  awarded,  less  any  unreoovered  costs  of 
obtaining  the  award.  —  T/i«  WUhelm  Tell,  L.R.  [1892]  P.  887; 
61  L.J.  P.  127 ;  41  W.E.  205. 

Solioitor:^ 

(ii.)  Q.  B.  D. — Costs—Sale  by  Auction— Lots— Solicitor's  Remuneration  Act, 
1881 — General  Order,  Schedule  J. — The  commission  payable  to  a  vendor's 
solicitor  "for  conducting  a  sale  of  property  by  public  auction,*'  is 
chargeable  on  the  total  amount  realised  by  the  sale,  even  though  the 
property  is  sold  in  lots,  and  though  the  lots  are  held  by  the  vendor 
under  different  titles,  and  are  sold  to  different  purchasers.— Jn  re 
Onward  Building  SocUty,  L.R.  [1898]  1  Q.B.  16  ;  41  W.R.  107. 

(iii.)  Oh.  D.— Costa— Taxation— General  Order,  1882,  Schedule  I/.— In 
taxation  of  costs,  under  the  schedule  headed  **  Instructions  for  drawing, 
&o.,  deeds,  wills,  and  other  documents,*'  the  taxing-master  may,  in 
extraordinary  cates,  that  is,  in  cases  of  either  more  or  less  than  the 
normal  difiicnlty,  increase  or  reduce  the  scale  of  charges  in  the  exercise 
of  his  discretion.  He  is  not  obliged  to  state  his  reasons  for  such 
increase  or  reduction.  Cases  for  opinion  of  counsel  are  included 
amongst  "other  documents.** — In  re  Mahon,  41  W.R.  37. 

See  Libel,  p.  42,  iv.    Mortgage,  p.  48,  i. 

Speoiflo  Performanoe:— 

(iv.)  C.  A.— Lease— Covenant— iT^junction.-VefA^oji  of  Ch.  D.  (see  Vol.  17, 
p.  108,  iv.)  reversed.— i?yan  v.  Mutual  Tontine  Westminster  Chambers 
Association,  41  W.R.  146. 

Statute:— 

(v.)  H.  'L.—PuhUc  Undertaking-  Exercise  of  Powers— Deviation.— Whev^ 
the  promoters  of  a  public  undertaking  have  statutory  powers  to 
interfere  with  private  property  on  certain  terms,  any  person  whose 
property  is  interfered  with  may  require  them  to  comply  with  the 
letter  of  the  enactment,  so  far  as  it  makes  provision  on  his  behalf. 
'*  Deviation,'*  in  Acts  of  Parliament,  means  the  shifting  of  the  work,  and 
does  not  imply  a  right  to  dispense  with  part  of  the  work  in  altering  the 
situation.  Commissioners  were  empowered  by  Act  of  Parliament  to 
take  water  from  a  stream  to  supply  a  town  on  oondition  of  execnting 
certain  works,  including  a  reservcnr  to  supply  compensation  water  to 
mill-owners,  and  a  conduit.  The  sise  and  position  of  the  reservoir, 
which  was  to  be  made  by  an  embankment  across  the  stream,  were 
determined  by  reference  to  deposited  plans  and  sections,  and  there  was 
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power  g^ren  to  "  deviate. "  The  oommiBsionera  oonstrnoted  a  reservoir 
of  only  one-third  the  capaoitj  of  that  shewn  in  the  plans  and  sections, 
and  made  it  higher  np  the  stream  than  was  provided  for,  so  that  its 
capacity  coald  not  be  enlarged.  Held^  that,  though  no  actual  damage 
was  proved  to  the  mill-owners,  they  were  entitled  to  a  declaratioD  that 
the  reservoir  was  not  in  accordance  with  the  Act,  and  to  an  injunction 
to  restrain  the  commissioners  from  taking  water  otherwise  than  as 
authorized  by  the  Act. — Herron  v.  Rathmine$  and  Rathgar  Improvemeni 
Commissioners,  L.R.  [1892]  A.C.  498 ;  67  L.T.  658. 

Tenant  for  Life  :— 

(i.)  Ch,  D. — Income  in  Specie— Discretion  of  Trustees — Wasting  Securities — 
Practice, — The  trustees  of  a  will  held  freeholds  and  leaseholds  apon 
trust  for  sale,  with  power  to  postpone  at  discretion.  Held,  that  the 
tenant  for  life  was  not  entitled  to  enjoy  in  specie  the  income  arising 
from  the  leaseholds  until  sale.  Semhle,  that  on  an  originating  summons 
the  Court  will  not,  at  the  instance  of  the  respondent,  decide  a  point 
not  raised  by  the  plaintiff  taking  out  the  summons. — In  re  Carter ^ 
41  W.R.  140. 

(ii.)  Ch.  D. — RenewahU  Leaseholds — Renty  Repairs,  and  Fines  -  Liability 
for— Trustee  Act,  1888,  s.  10,  11.— The  Trustee  Act,  1888,  did  not  alter 
the  law  as  between  tenant  for  life  and  remainderman.  Testator  owned 
a  leasehold  renewable  every  fourteen  years  on  fines,  under  covenants  to 
pay  rent,  to  repair,  and  insure.  He  bequeathed  the  leasehold  on  trust 
for  A.  for  life,  remainder  on  trust  for  B.  for  life,  with  remainders  over ; 
and  he  bequeathed  his  residuary  estate  on  trust  to  pay  out  of  the 
income  all  costs,  charges,  and  expenses  of  carrying  into  execution  the 
trusts  of  the  will,  and  subject  thereto  on  trusts  mentioned  in  the  will. 
Held,  that  the  rent  and  expenses  of  repairs  and  insurance  during  the 
tenancies  for  life  must  be  paid  out  of  the  income  of  the  residue,  and 
that  the  fines  and  expenses  of  renewal  must  be  distributed  between  the 
beneficiaries  of  the  leasehold  according  to  their  enjoyment,  to  be  ascer- 
tained by  actuarial  valuation. — Jeune  v.  Baring,  L.R.  [1893]  1  Ch.  61 ; 
62  L.J.  Ch.  50  ;  67  L.T.  702  :  41  W.R.  87. 

Trade  Mark:— 

(iii.)  C.  A. — Infringement  of  Non-Registered  Mark — Intention  to  Mislead. — In 
an  action  to  restrain  the  defendant  from  passing  off  his  goods  as  those 
of  the  plaintiff,  it  is  only  necessary  to  prove  that  the  defendant's  goods 
are  so  marked,  made  up,  or  described  as  to  be  calculated  to  mislead 
purchsisers  into  the  belief  that  they  are  the  goods  of  the  plaintiff.  A 
Court  of  equity  will  grant  relief  by  way  of  injunction  in  such  a  case, 
and  it  is  not  necessary  to  prove  an  intention  to  mislead,  or  that  anyone 
has,  in  fact,  been  misled. — Reddaway  ^  Co.  v.  Bentham  Hsmp 
Spinning  Co.,  L  R.  [1892]  2  Q.B.  639 ;  67  L.T.  801. 

(iv.)  Ch.  D.—ForeignMark— Registration— Patents,  8fc.,  Act,  1888,  s.  103 
— Patents,  ^c.  Act,  1886,  s.  6. — Application  may  be  made  here  for  the 
registration  of  a  foreign  trade-mark,  of  which  the  registration  has  been 
applied  for  in  the  country  of  origin,  whether  capable  of  being  registered 
in  that  country  or  not,  but  it  will  not  be  registered  here,  unless  it  is  a 
mark  which,  in  other  respects,  is  capable  of  being  registered  by  English 
law.— In  re  Carter  Medicine  Co.' a  Trade-Mark,  L.R.  [1892]  3  Ch.  472 j 
61L.J.  Ch.  716;  41  W.R.  13. 

(v.)  Ch.  J},— Old  Mark^Alteration—Patent9,^c.,  Act,  1888,  s.  92.— A  trade- 
mark registered  as  an  old  mark,  ought  to  be  registered  and  kept 
registered  just  as  it  was  used,  and,  in  the  absence  of  special  circum- 
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Bttaicfm  rendering  alteration  neoeeaary,  no  alteration  of  sncb  mark 
ought  to  be  allowed.  The  fact  that  the  proprietor  of  an  old  mark, 
whose  name  or  initials  form  part  thereof,  has  transferred  his  bnsiness 
to  another  person,  is  not  sofficient  to  induce  the  Conrt  to  allow  the 
mark  to  be  altered  hj  sabstitnting  the  name  or  ini^ls  of  the  new 
proprietor  for  those  of  the  former  proprietor. — In  re  Henry  Clay  and 
Bock  ^  Co,,  L.B.  [1892]  8  Ch.  649 ;  67  L.T.  614. 

Tramways  :— 

(i.)  Ch.  D. — Winding-ftp— Coits  of  Liquidator  -ParUamerUary  DepotU 
Tramway  $  Act,  1870,  s.  12 — ParUamentary  Deposits  and  Bonds  Act,  1892. 
— The  assets  of  a  tramway  company  in  liquidation  were  insafficient  to 
pay  its  debts  and  the  costs  of  the  liquidation.  Heldy  that  the  costs  of 
the  Treasury  must  be  paid  out  of  the  Parliamentary  deposit,  but  that 
there  was  no  jurisdiction  to  order  payment  thereout  of  the  liquidator's 
general  costs  or  his  remuneration. — In  re  Colchester  Tramways  Co., 
41  W.B.  169. 

Trustee:— 

(ii.)  Oh.  D. — Breach  of  Trust— Lialility  of  Deceased  Trustee. — The  estate  of 
a  deceased  trustee  is  not  liable  for  a  breach  of  trust  committed  after 
his  death,  and  where  he  has  left  the  trust  funds  properly  inyested  at 
his  death.— Chamherlaxn  y.  Drake,  41  W.B.  28. 

(ui.)  C.  A.— CosU— Appeal  Charges  and  Expenses— R.S.C.,  1883,  0.  Ixv.,  r.  1— 
Judicature  Act,  1873,  s.  49. — A  trustee  of  real  estate  unsuccessfully 
defended  a  common  law  action  of  detinue  of  title  deeds  brought  by  a 
legal  tenant  for  life,  and  was  ordered  to  pay  costs.  He  took  out  a 
summons  for  administration,  and  the  judge  ordered  payment  to  him 
out  of  the  tmst  estate,  of  all  the  costs  of  the  common  law  action. 
Held,  that  such  costs  were  not,  and  could  not  be  dealt  with  as  **  costs  ** 
in  the  administration  proceedings,  but  only  as  "charges  and  expenses,*' 
and  that  there  was,  therefore,  an  appeal  against  the  order.  Held,  also, 
that  the  trustee  ought  not  to  have  the  whole  of  the  common  law  costs 
out  of  the  estate,  as  he  was  only  entitled  to  costs,  charges,  and  expenses 
reasonably,  as  well  as  honestly,  incurred. — Downes  v.  Cotttan, 
41  W.R.  177. 

(ir.)  Ch.  D.— Low  of  Trust  Property,  by  Felony  of  Servant— Liability  when 
Remunerated. — Semhle,  that  the  liability  of  a  trustee  is  not  increaised  by 
the  fact  that  be  is  remunerated  for  his  services.  A  trustee,  though  so 
remnnerated,  is  not  liable  for  loss  occasioned  to  the  trust  property  bj 
the  felony  of  his  servant,  provided  such  servant  is  properly  entmsted 
with  the  custody  of  the  property,  and  is  selected  and  employed  without 
negligence.— Jb6«on  v.  Palmer,  L.E.  [1893]  1  Ch.  71. 

See  Will,  p.  64,  ii. 

Vendor  and  Purchaser  :— 

(t.)  Ch.  D. — Building  Scheme — Rights  of  Purchaser. — Where  plots  forming 
part  of  a  building  estate  have  been  purchased,  having  been  selected  by 
reference  to  a  plan  showing  a  number  of  building  plots  with  a  boose 
on  each,  and  a  printed  form  of  contract  for  sale,  containing  restrictive 
covenants  is  used,  bat  with  written  variations  in  the  purchaser's 
particular  case,  the  purchaser  is  not  justified  in  assuming  the  existence 
of  a  building  scheme,  with  restrictive  covenants  like  his  own,  binding 
on  all  the  other  plots.— TMcJker  v.  Vowles,  41  W.E.  156. 
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(i.)  Oh.  D. — Building  Schenie^Restrictive  ConditioM—Part  of  Eitate 
Retained — Liability  of  Vendor. — The  vendors  put  up  for  sale  by  auction, 
in  lots,  land  described  as  "building  sites."  The  conditions  of  sale 
provided  that  the  purchasers  should  enter  into  covenants  relating  to 
the  class  and  value  of  buildings  to  be  erected  on  the  land,  and  pro- 
viding for  the  observance  of  a  specified  building  line.  A.  bought  one  lot. 
The  vendors  before  completion,  claimed  the  right  to  sell  certain  lots 
which  were  unsold  at  the  auction,  free  from  the  restrictive  conditions. 
Heldf  that  A.  was  entitled  to  the  benefit  of  the  contract  by  the  vendors 
implied  in  the  conditions  of  sale,  that  they  would,  as  to  unsold  lots, 
observe  stipulations  similar  to  those  which  the  purchasers  of  those  lots, 
had  they  been  sold,  would  have  been  bound  to  observe ;  and  that  the 
conveyance  to  A.  oaght  to  contain  an  expression  of  such  obligation  on 
the  vendors.— In  re  Birmingham  and  District  Land  Co.  and  AUday, 
41  W.R.  190. 

(ii.)  Q.  B.  D. — Lease— Contract  to  Sell— Underlease— Right  to  Call  for  Lease 
— Conveyancing  Act^  1881,  s,  3,  sub-s,  1 ;  s.  13,  sub-s.  1. — Under  a  contract 
to  sell  and  assign  a  term  of  years  derived  out  of  a  leasehold  interest  in 
land,  or  to  grant  a  lease  for  a  term  of  years  to  be  derived  out  of  a 
leasehold  interest  with  a  leasehold  reversion,  the  intended  assigriee  or 
lessee  has  the  right  to  call  for  the  lease  under  which  the  intended 
assignor  or  lessor  holda.— Gosling  v.  Woolf,  L.R.  [1893]  1  Q.B.  89 ; 
41  W.R.  106. 


Waterworks  :— 

(iii.)  C,  A,— Breaking -up  Streets — Approval  of  Plans — Waterworks  Clauses  Act, 
1847f  ss.  28-35. — It  is  incumbent  on  a  waterworks  company  intending 
to  break-up  a  street  or  road,  to  communicate  beforehand  the  proposed 
plan  or  method  of  executing  the  work  to  the  road  authority,  in  a 
sufficient  manner  to  enable  such  authority  to  judge  whether  what  is 
proposed  ought  to  be  done  without  modification.  If  the  plan  is  not 
approved  by  the  road  authority,  it  rests  with  the  company  to  apply  for 
the  determination  of  the  justices,  before  commencing  the  work. — East 
Molesey  Local  Board  v.  Lambeth  Waterworks  Co.,  L.H.  [1892]  8  Ch.  289  ; 
67  L.T.  493. 

WiU:- 

(iv.)  Ch.  D,  —  Constructionr—**  Children  "—Child  bom  out  of  Wedlock  but 
Subsequently  Legitimated, — A  testator  specifically  devised  real  estate  in 
England  and  bequeathed  personalty  on  trust  for  his  son  for  life,  and 
after  his  death  on  trust  for  all  the  son's  "  children  "  in  equal  shares. 
Held,  that  a  child  of  the  son,  born  out  of  wedlock,  but  subsequently 
legitimated  in  accordance  with  the  law  of  the  son's  domicil,  was  entitled 
to  share.— Gr«i/  v.  Stamford,  L.R.  [1892]  3  Ch.  88;  61  L.J.  Ch.  622; 
41  W.R.  60. 

(v.)  C.  A; — Constructum — Devise  in  Fee — Sale — Mortgage  to  Testator — WiUs 
Act,  ss,  23,  24. — A  testator  devised  a  house  to  J.  H.  At  the  date  of  the 
will  he  was  seised  of  the  house  in  fee.  He  afterwards  sold  it,  and  took 
a  mortgage  from  the  purchaser  to  secure  part  of  the  purchase  money. 
Held,  that  the  benefit  of  the  mortgage  debt  did  not  pass  by  the  devise. 
—In  re  Clowes,  41  W.R.  69. 

(vi)  Ch.  "D.— Charitable  Gift—''  Religious  Societies  "-—Intestacy.— Bj  will, 
dated  in  1849,  X.  gave  his  residuary  estate  to  trustees  for  sale,  and 
subject  to  certain  life  interests,  he  proceeded  :  **  I  do  give  and  bequeath 
the  whole  of  my  property  to  the  following  religiouB  sooieties,  viz.'*     No 
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religions  societiei  were  named  in  the  will.  Held,  thafc  there  was  do 
general  charitable  intention,  and  that  the  next-of-kin  were  entitled  as 
against  the  Crowu.'- White  v.  WhUe,  67  L.T.  706. 

(i.)  Ch.  D. — Forfeiture— Vested  Remainder — Attempt  to  Assign, — Life  estates 
were  given  by  will  to  testator's  two  sisters,  and  the  survivor  of  then, 
and  subject  thereto  the  trust  fands  were  given  to  all  his  nephews  and 
nieces  eqnally  who  should  attain  twenty-one,  with  a  proviso  that  if  any 
of  them  should,  during  the  life  estates,  assign  or  dispose  of  their 
expectant  share,  or  attempt  so  to  do,  they  should  forfeit  all  benefit 
under  the  will.  A  niece,  having  attained  twenty-one  and  married, 
during  the  life  estates  made  a  post-nuptial  settlement  which  included 
her  reversionary  interests  under  the  will.  The  settlement  was 
inoperative.  Held,  that  it  was  an  attempt  to  assign  and  worked  a 
forfeiture  ;  and  that  the  clause  of  forfeiture  applied  equally  to  a  share 
vested,  but  subject  to  be  divested,  as  to  a  contingent  share. — CoulsonY, 
Capper,  L.B.  [1892]  3  Ch.  481 ;  61  L.J.  Ch.  638 ;  41  W.R.  38. 

(ii.)  C.  A.  &  Ch.  D,— Description— Trust— Mortgage^Breach  of  Trust—Sale 
by  Mortgagee  with  Notice. — Testator  devised  his  cottage  with  all  the 
land,  &c.,  thereto  belonging,  and  then  in  his  own  occupation,  to  trustees 
on  trust  for  bis  wife  for  life  with  remainder  on  trust  for  his  children. 
He  afterwards  purchased  land  adjoining  the  cottage  which  he  occupied 
with  it.  Afterwards,  by  a  codicil,  he  made  his  wife  and  his  sons 
trustees  of  the  will.  The  widow  and  the  son  C,  the  heir-at-law,  proved 
the  will.  They  applied  to  the  defendant  C,  a  solicitor,  for  a  loan  on 
the  security  of  the  land  purchased  after  the  date  of  the  will.  The 
defendant  was  of  opinion  that  such  land  did  not  pass  under  the  will, 
and  made  an  advance  on  a  mortgage  thereof,  which  was  executed  by 
the  son  C.  as  beneBcial  owner.  After  the  widow's  death  the 
defendant  C.  and  the  son  C.  sold  the  land,  and  the  defendant  received 
£300  as  his  share  of  the  purchase  money.  Held,  that  the  land 
purchased  after  the  will  passed  under  it,  and  was  held  on  trust  for  the 
children.  Held,  also,  that  C.  had  notice  of  the  trust  when  he  took  hia 
mortgage,  and  that  the  children  were  entitled  to  adopt  the  sale  by  him, 
and  to  recover  the  money  received  by  him,  instead  of  following  the 
land  into  the  hands  of  the  purchaser. — Dudley  v.  Champion, 
62  L.J.  Ch.  60 ;  67  L.T.  344  and  694. 

(iii.)  C.  A. — Life  Tenancy — Forfeiture — Contingent  Remainder — Executory 
Device.— Decision  of  Ch.  D.  (see  Vol.16,  p.  145,  v.)  affirmed. — BUiekmanY, 
FysK  L.R.  [1892]  3  Ch.  209. 

(iv.)  Ch.  D. — Remoteness — Invalid  Power  oj  Appointment — Limitations  in 
Dtf/ati 2t.— Limitations  in  default  of  appointment  under  a  power  which  is 
void  for  remoteness  are  not  invalid  unless  they  are  themselves  obnoxious 
to  the  rule  against  perpetuities. — Peacock  v.  Frigout,  L.R.  [1893] 
1  Ch  54;  62  L.J.  Ch.  46;  41  W.R.  154. 

(v.)  P.  "D,— Married  Woman — Consent  of  Husband. — ^Testatrix  waa  married 
in  1872,  and  died  in  1874.  She  made  a  will  in  1873,  to  which  her 
husband's  consent  was  not  obtained.  Under  an  old  settlement  she  waa 
entitled  to  certain  reversionary  property,  part  of  which  came  into 
possession  in  1874,  after  her  death,  and  the  remainder  in  1890.  Held, 
that  administration,  as  on  an  intestacy,  could  not  be  granted  to  her 
husband,  but  that  an  ordinary  g^nt  of  probate  should  be  made  to  him . 
—In  the  goods  of  Williams,  67  L.T.  502. 

(vi.)  P.  D.— Probate — Codicil— Words  of  Revocation  Included  by  Mistake. — 
A  testatrix  by  her  will  made  A.  her  universal  legatee.  She  afterwarda 
wished  to  make  a  certain  specific  bequest,  and  wrote  out  the  same  on  a 
printed  form  of  will,  which  was  executed.     The  form  commenced  with 
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a  olanse  of  revocation,  bat  the  teBtatriz  did  not  fill  up  the  blanks  in  this 
part  of  the  form,  and  her  attention  was  not  called  to  it.  Held^  that 
probate  should  be  granted  of  the  paper,  as  a  codicil,  omitting  the 
clanse  of  revocation.— In  the  goods  of  Moore,  L.R.  [1892]  P.  878. 

(i-)  P.  "D,— Probate — Dtte  Execution. — The  two  attesting  witnesses  to  a 
will  were  father  and  son.  The  testator  produced  his  will,  ready  signed, 
to  the  father  alone,  and  asked  him  to  witness  it,  telling  him  it  was  his 
will.  The  father  signed  it.  The  son  was  then  called  in,  and  signed  the 
will,  all  tliree  being  present,  and  having  been  told  by  the  testator  **  It 
is  a  bit  of  ordering  of  my  affairs.  I  have  signed  it,  and  yoor  father  has 
signed  it."  Held,  that  the  will  was  not  duly  executed.— Wyatt  v.  Berry, 
L.R.  [1898]  P.  6. 

(ii.)  P.  D. — Probate  —  Mistake  0/ Draftsman  —  Revocation,  —  A  testatrix 
employed  an  unprofessional  person  to  draw  her  will,  who,  under  a 
bond  fide  mistake  as  to  the  effect  of  a  revocation  clause,  persuaded  her 
to  sign  a  will  containing  such  a  clause.  There  was  clear  evidence  that 
she  intended  her  former  will  to  stand.  Held,  that  the  revocation  clause 
must  be  included  in  the  probate,  as  the  testatrix  had  adopted  her 
agent's  view,  and  made  his  mistake  her  own. — CoUins  v.  Elstone, 
L.R.  [1893]  P.  1 ;  67  L.T.  624. 

(iii.)  P.  D. — Probate — Executor  According  to  Tenor, — Trustees  nominated  by  a 
testator  to  *'  carry  out  this  will,*'  and  **  for  the  due  execution  of  this  my 
will  *' :  held,  to  be  constituted  executors  according  to  the  tenor.— In  the 
goods  of  RusseU;  in  the  goods  of  Laird,  L.R.  [1892]  F.  880; 
67  L.T.  604. 

(iv.)  P,  D. — Probate — Signature  at  End. — A  will  was  written  on  the  first 
page  of  a  sheet  of  foolscap.  The  second  and  third  pages  were  blank. 
The  signatures  of  the  testator  and  the  witnesses  were  on  the  fourth 
page.  Held,  that  it  was  duly  executed. — In  the  goods  of  Fuller, 
L.R.  [1892]  P.  877;  67  L.T.  601. 

(v.)  P.  D.  —  Probate  —  Practice  —  Costs  —  Plea  of  Undue  Influence  not 
Established. — If  the  mode  in  which  a  testator  has  executed  his  will 
raises  reasonable  grounds  for  suspicion,  and  g^ves  rise  to  litigation,  the 
Court  is  justified  in  ordering  the  costs  of  both  plaintiff  and  defendant 
to  be  paid  out  of  the  estate,  although  undue  influence  has  been  pleaded, 
but  not  proved,— WiUiams  y,  Coker,  67  L.T.  626. 

(vi.)  P.  J}.— Probate — Undue  Influence— Plea  not  Established — Costs,— Where 
probate  was  opposed  on  the  ground  of  undue  influence,  and  the  plea 
was  not  established,  but  the  Court  was  of  opinion  that  there  were 
reasonable  grounds  for  litigation,  and  there  being  evidence  of 
expressions  used  by  the  successful  plaintiff  just  prior  to  the  making 
of  the  will,  upon  which  the  plea  appeared  to  have  been  founded,  the 
Court  allowed  the  costs  of  both  parties  out  of  the  estate. — Shortman  y. 
Shortman,  67  L.T.  717. 
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Administration  :— 

(i.)  P.  D. — Grniit  till  Findiu^f  of  Loxt  Will. — There  was  evidence  that 
deceased  had  made  a  wiU,  but  no  evidence  of  its  contents.  The  widow 
of  the  deceased  made  affidavit  that  she  had  accidentally  destroyed  the 
will.  She  was  the  only  member  of  the  family  who  spoke  to  having 
ever  seen  it.  She  was  ordered  to  be  cross-examined,  but  disappeared. 
The  principal  asset  was  some  leasehold  property.  Held,  that  a  grant 
of  administration  might  be  made,  limited  until  the  will  should  be 
found,  with  liberty  to  deal  with  the  leaseholds. — In  the  ffood^  of  Wright, 
L.R.  [1893J  P.  21 ;  68  L.T.  25 ;  41  W.R.  318. 

(ii.)  P,  D. — Wife's  Estate— Grant  to  Next-of -Kin— Husband* 8  Right  to 
Revocation— Court  of  Probate  Acts,  1857  d-  1S5S— County  Court  Act,  1888. 
— A  husband  and  wife  separated  in  1863.  She  died  in  1881,  and 
administration  was  taken  out  to  her  in  her  maiden  name  by  her  next- 
of-kin,  who  described  her  as  a  spinster,  without  notice  to  the  husband. 
The  husband  first  heard  of  her  death  in  1888.  Held,  on  appeal  from 
a  county  court,  that  he  was  entitled  to  have  the  grant  revoked,  and  a 
grant  made  to  himself,  without  showing  fraud.  Held,  also,  that  the 
appeal  was  under  the  Court  of  Probate  Acts,  and  not  under  the  County 
Court  Act,  lS88.—Copeland  v.  Sinister,  L.R.  [1893]  P.  16 ;  68  L.T.  267 ; 
41  W.R.  269. 

(iii.)  Ch.  D. — Tenant  for  Life  and  Remainderman — Profit  and  Loss — Capital 
and  Income. — A  testator  directed  his  residuary  estate  to  be  sold  and 
converted  on  the  1st  of  March,  1892,  and  directed  the  proceeds  to  be 
held  on  trust  for  a  tenant  for  life  with  remainders  over.  Part  of  the 
estate  consisted  of  a  circus,  which  could  not  be  sold,  and  had,  since 
the  1st  of  March,  1892,  been  carried  on  at  a  loss.  Order  made  for  an 
inquiry  to  be  made  after  the  last  day  of  February  in  1893  and  each 
following  year  during  the  postponement  of  the  sale  as  to  (1)  the  profit 
or  loes  in  respect  of  the  circus  during  the  year  ending  such  last  day  of 
February ;  (2)  the  sum  which,  put  out  to  interest  at  4  per  cent,  on  the 
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1st  of  March,  1892,  and  as  regards  sacoeeding  years  aocamolating  at 
compound  interest  with  yearly  rests,  would,  toother  with  such  interest 
and  accumulations,  after  deducting  income  tax,  have  been  equivalent 
on  such  last  day  of  February  to  the  amount  of  such  profit  or  loss. 
Declaration,  that  the  amount  ascertained  by  the  last  inquiry  ought  to 
be  credited  to  or  charged  against  capital,  and  that  the  rest  oi  such 
profit  or  loss  ought  to  be  credited  to  or  charged  against  income. — 
Frowde  v.  Hengler,  L.R.  [1893]  1  Ch.  686 ;  68  L.T.  84. 

Adulteration  :— 

(i.)  Q.  B.  D. — Sumtnom — Particulars— Sale  of  Food  and  Drugs^  Actt, 
1875  d'  1879. — A  summons  under  sect.  6  of  the  Act  of  1875,  following 
the  words  of  the  section,  charged  a  milkman  with  selling  milk  not  of 
the  nature,  substance,  and  quality  demanded,  and  gave  no  further 
particulars.  Heldy  that  the  defendant  was  entitled,  under  sect.  10 
of  the  Act  of  1879,  to  information  as  to  the  defect  in  the  milk,  and 
that  the  summons  was  defective  for  want  of  particulars. — Barnes  v. 
Rider,  62  L.J.  M.C.  25. 

Arbitration  :— 

(ii.)  H.  1m.— Fire  Policy — Arbitration  a  Condition  Precedent, — A  fire  policy 
provided  that  any  difference  between  the  company  and  the  insured  as 
to  the  amount  payable  in  respect  of  alleged  damage  by  fire  should  be 
referred  to  arbitration  ;  and  it  was  declared  **  that  the  insured  should 
not  be  entitled  to  commence  any  action  at  law  *'  till  the  amount  of 
damage  should  have  been  ascertained  by  arbitration,  and  that  the 
*' obtaining  such  an  award  should  be  a  condition  precedent  to  the 
commencement  of  any  action  upon  the  policy.**  The  arbiters  were 
not  named  in  the  policy.  Held,  that  the  condition  to  ascertain  the 
damage  by  arbitration  was  an  integral  part  of  the  policy,  and  was  a 
condition  precedent  to  the  bringing  of  any  action  upon  it.  Secondly, 
that  as  there  was  no  cause  of  action  until  the  amount  of  damage 
had  been  ascertained  by  arbitration,  the  rule  of  Scotch  law,  that  a 
reference  to  unnamed  arbiters  cannot  be  enforced,  did  not  apply. — 
Caledonian  Insurance  Co,  v.  Gilmour,  L.R.  [1893]  A.C.  85. 

(iii.)  C.  A. — Remitting  for  Reconsideration — New  Evidence — Arbitration  Act, 
1889,  «.  10. — The  discovery  since  the  award  of  new  evidence,  which 
the  arbitrator  may  consider  material  to  the  matter  in  dispute,  is  a 
ground  upon  which  the  Court  may  properly  remit  the  matters  to  the 
reconsideration  of  the  arbitrator. — In  re  Arbitration  between  Maxted, 
Keighlcy  d'  Co.  and  Bryan,  Durant  d  Co.,  L.B.  [1893]  1  Q.B.  405 ; 
62  L.J.  Q.B.  105;  68  L.T.  61. 

(iv.)  Q.  B.  D. — Submission—Agreement  in  Writing — Arbitration  Act,  1889, 
ss.  5,  27. — At  the  trial  of  an  action  terms  were  agreed  upon  by  both 
sides  which  included  a  submission  of  the  counter-claim  to  arbitration. 
Counsel  on  either  side  indorsed  and  signed  their  briefs  to  that  effect. 
Held,  that  the  indorsements  constituted  a  submission  to  arbitration 
within  the  meaning  of  the  Act. — Aitken  v.  Bachelor,  62  L.J.  Q.B.  193. 

(v.)  C,  A. — Unfitness  of  Arbitrator. — A  contract  by  which  the  plaintiff 
undertook  to  construct  a  dock  for  the  defendants,  provided  for  the 
reference  to  the  defendants*  engineer  of  any  dispute  as  to,  inter  alia, 
the  quality  or  description  of  the  materials  to  be  used.  A  dispute  arose 
as  to  whether  stone  or  rocky  marl  was  to  be  used  in  a  certain  part 
of  the  work.  In  a  correspondence  between  the  plaintiff  and  the 
defendants*  engineer,  the  engineer  stated  his  view  to  be  that  stone  was 
required  by  the  contract.  The  defendants  then  referred  the  dispute 
to  the  engineer  as  arbitrator.  After  this  reference  the  engineer  wrote 
to  the  plaintiff  a  letter  in  which  he  repeated  his  former  view.    The 
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plaintiff  olaimed  an  injunction  to  restrain  the  defendants  from 
proceeding  with  the  arbitration,  on  the  ground  that  the  arbitra'tor  had 
already  made  np  his  mind  on  the  point.  IMdy  that,  considering  that 
the  engineer,  from  his  position,  must  necessarily  have  expressed  an 
opinion,  the  letter  did  not  shew  him  to  be  unlit  as  an  arbitrator,  unless 
it  shewed  that  he  had  so  made  up  his  mind  as  to  be  inaccessible  to 
argument ;  and  heldy  by  the  majority  of  the  Court,  that  the  letter  did 
not  shew  that  the  engineer  had  so  made  up  his  mind.  Qutcre,  whether 
there  was  any  jurisdiction  to  grant  an  injunction.— Jac^^aw  v.  Barry 
Railway  Co.,  L.R.  [1893]  1  Ch.  238. 

See  Partnership,  p.  90,  i. 
Attachment:— 

(i.)  C.  A.  &  Ch.  jy,—TruBtee — Non-Compliance  with  Order  to  Pay  into 
Court — Bankruptcy — Jurisdiction  —  Appeal  —  Discretion — Debtors^  Acts, 
1869,  «.  4  (3) ;  1878,  «.  1.-  There  is  jurisdiction  to  attach  a  trustee  who 
has  failed  to  comply  with  an  order  to  pay  money  into  Court,  although 
a  receiving  order  in  bankruptcy  has  been  made  against  him.  Where  a 
Judge,  to  whom  an  application  for  an  attachment  has  been  made, 
appears  to  the  Court  of  Appeal  to  have  exercised  his  discretion  under 
the  Act  of  1878  on  a  wrong  principle,  the  Court  will  review  his 
decision.  Where  one  of  two  trustees  never  had  in  his  hands  any  part 
of  the  estate,  but  allowed  part  thereof  to  come  into  the  hands  of  his 
co-trustee  by  whom  it  was  misapplied,  held,  that  the  conduct  of  the 
former  trustee  ought  not  to  be  treated  as  dishonest  or  fraudulent. — 
Hands  v.  Andrews,  67  L.T.  758  ;  41  W.R.  289. 

Banker :~ 

(ii.)  ft.  B.  J},— Banker's  Books  Evidence  Act,  1879,  »«.  3,  4,  6,  6,  7— 
Application  for  Inspection — Discretion. — The  defendants  in  a  libel  action 
desired  to  put  in  evidence  the  plaintiff's  banking  account,  in  order  to 
establish  a  plea  of  justification.  They  asked  for  an  order  for  liberty 
to  inspect  and  take  copies  of  the  entries  in  the  bankers'  books  relating 
to  the  plaintiff's  affairs.  They  contended  that  the  immunity  granted 
to  the  bankers  by  sect.  6  shut  out  all  other  means  of  procuring  the 
evidence.  The  Judge  refused  the  order.  Held,  that  sect.  6  means  that 
no  banker  shall  be  compellable  to  produce  his  books,  only  so  long  as 
he  avails  himself  of  the  course  provided  by  the  Act  for  his  convenience ; 
and  that  the  issue  of  the  order  asked  for  was  in  the  discretion  of  the 
Judge,  which  haid  been  rightly  exercised. — Emmott  v.  The  Star  News- 
paper Co.,  62  L.J.  Q.B.  77  ;  67  L.T.  829. 

Bankmptoy  :— 

(iii.)  C.  A, — Bankruptcy  Notice — Final  Judgment — Bankruptcy  Act,  1883,  s.  4, 
sub^.  1  {0). — ^An  order  made  in  a  divorce  suit  by  which  a  co-respondent 
is  ordered  to  pay  the  petitioner's  costs,  is  not  a  ''  final  judgment "  on 
which  a  bankruptcy  notice  can  be  issued. — E.  p.  Dale  ;  in  re  Binstead, 
L.R.  [1893]  1  Q.B.  199 ;  68  L.T.  31. 

(iv.)  ft.  B.  D, — Examination  of  Witness — Action  Pending  Against  Witnes^^ 
Refusal  to  Answer  Questions. — A  witness  under  examination  refused  to 
answer  certain  questions  put  by  the  official  receiver  upon  the  ground 
that  his  answers  might  be  used  against  him,  and  might  prejudice  his 
defence  to  an  action  brought  against  him  and  the  bankrupt  by  the 
petitioning  creditor.  The  questions  were  relevant  to  the  issues  in  the 
action,  and  the  solicitor  for  the  official  receiver  was  the  solicitor  acting 
for  the  plaintiff  in  the  action.  Held,  that  the  examination  would  be 
allowed  to  proceed  only  on  the  condition  of  the  petitioning  creditor 
undertaking  to  enter  a  stay  of  proceedings  in  the  action. — E.  p.  Official 
Receiver;  in  re  Desportes,  68  L.T.  233. 

F~2 
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(i.)  C.    A,— Friendly    Society— Officer    of— Preferential    Claim^FrUndly 
Societies  Act,  1875,  «.  15,  sub-t.  7.— Decision  of  Q.  B.  D.  {see  Vol.  18, 
p.  30,  iii.)  affirmed.— £.  p.  Official  Receiver;  in  re  Miller,  L.B.  [1893 
1  Q.B.  327  ;  41  W.R.  243. 

(ii.)  C.  A. — Petition — Judyment  Creditor — Cott  Book  Mining  Company — 
Action  by  Secretary —Stannaries  Act,  1869,  ss,  2,  13.— Bankruptcy  pro- 
ceedings cannot  be  instituted  in  the  name  of  the  secretary  or  purser 
of  a  cost  book  mining  company,  in  respect  of  a  judgment  debt 
recovered  in  an  action  brought  in  the  name  of  such  secretary  on  behalf 
of  the  company  for  the  amount  of  unpaid  calls. — E.  p,  Ashmead ;  in 
re  Nance,  41  W.R.  370. 

(iii.)  C.  A, — Solicitor's  Costs — Money  Deposited  for  Future  Costs. — Decision 
of  Q.  B.  D.  {see  Vol.  18,  p.  30,  viuj  affirmed.— £.  p.  Minor;  in  re 
Pollitt,  L.R.  [1893]  1  Q.B.  455 ;  41  W.R.  276. 

(iv.)  C.  A.  A  Q.  B.  D. — Secured  Creditor— Judgment — Receiver  of  Equit- 
able Interest— Bankruptcy  Act,  1883,  ««.  9,  45,  168.— The  applicants 
obtained  judgment  against  the  debtor,  and  issued  execution  thereon 
against  his  goods  with  no  effects.  The  debtor  became  entitled  under  a 
will  to  a  share  in  the  testator's  residuary  estate,  and  the  applicants 
obtained  an  order  in  the  action  appointing  a  receiver  of  sndi  share. 
The  debtor  then  became  bankrupt.  Held,  that  the  applicants  were  not 
secured  creditors. — E,  p,  Taylor  db  Sons ;  in  re  Potts,  68  L.T.  229 ; 
41  W.R.  255  and  337. 

Bill  of  Exohange :~ 

(v.)  Ch.  "D.—Bill  Payable  to  Order— Transfer  without  Indorsement— Order 
restraining  Negotiation— Subsequent  Indorsement — Contempt  of  Court — 
Bills  of  Exchange  Act,  1882,  ss.  2,  31,  tub-ss.  1, 3,  4.— An  order  had  been 
made  restraining  the  defendant  from  negotiating  certain  bills  of 
exchange.  The  bills  were,  at  the  date  of  the  order,  unindorsed,  and 
were  in  the  possession  of  the  defendant's  solicitor,  with  whom  they 
had  been  deposited  as  security  for  a  debt.  The  defendant^  at  the 
request  of  the  soUcitor,  indorsed  one  of  the  bills.  Held,  that,  before 
the  indorsement,  the  solicitor  was  neither  the  '*  holder ''  nor  *'  bearer  " 
of  the  bill  within  the  meaning  of  sect.  2  of  the  Act,  and  that  the  bill 
had  not  been  negotiated ;  that  the  indorsement  made  the  solicitor  a 
"holder,"  and  was  a  negotiation;  that  the  defendant  and  the 
solicitor  were  guilty  of  contempt  of  Court ;  that  the  solicitor  had 
under  sect.  31,  sub-sect.  4,  the  right  to  call  for  an  -indorsement,  but 
that  he  was  not  justified  in  violating  the  order  of  the  Ck)urt. — Day  v. 
Longhurst,  68  L.T.  17 ;  41  W.R.  283. 

(vi.)  C,  A. —  Renewal  —  Guarantee — Variation. —  Decision  of  Ch.  D.  (see 
Vol.  17,  p.  116,  vi.)  reversed.— Border  v.  MackreU,  68  L.T.  29; 
41  W.R.  341. 

BiU  Of  Sale  :— 

(vii.)  Ch.  D.— Form  in  Schedule—'*  Stipulated  Time  **^  Payment  mi  Demand— 
Grantee  Attorney  of  Grantor  to  Execute  —  Bills  of  Sale  Act,  1882, 
ss.  7,  9,  10.— An  agreement  in  a  bill  of  sale  to  pay  on  demand  is  not 
an  agreement  to  pay  at  a  stipulated  time  within  the  form  given  in 
the  schedule  to  the  Act  above-mentioned.  The  intending  grantor 
may  appoint  the  intending  grantee  his  attorney  to  execute  a  bill  of 
sale  in  such  form  as  the  solicitor  of  the  latter  may  reasonably  require. 
—Funiivall  v.  Hudaon,  L,R.  [1893]  1  Ch,  335;  62  L,J.  Ch.  178; 
41  W.R,  358. 
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(i.)  C.  A,— Seizure  and  Removal— Tender  of  Debt,  iCr.—Rifiht  to  Redeem  - 
Damage*  for  Injury  to  Goods— Dilh  of  Sale  Act,  1882,  «.  7,  Schedule.— 
The  grantee  of  a  bill  of  sale  seized  the  goods  on  default  of  payment 
of  an  instalment  due  under  the  deed.  He  began  to  remove  the  goods  at 
the  expiration  of  five  days  from  the  seizure,  and  the  grantor  then 
tendered  the  amount  due  for  debt,  interest,  and  expenses.  The 
grantee  refused  the  tender,  and  the  grantor  brought  an  action  for 
damages  for  trespass  by  the  removal,  and  for  injury  in  removal,  and 
claiming  to  redeem.  Held,  that  the  action  for  trespass  would  not  lie, 
as  the  property  and  right  of  possession  were  in  the  grantee  at  the 
time  of  removal,  and  that  the  grantor  was  only  entitled  to  redeem  on 
payment  of  the  debt,  interest,  and  expenses,  and  the  costs  arising  from 
the  claim  to  redeem,  but  m^t  set  on  any  damages  caused  in  removal 
by  the  negligence  of  the  grantee. — Johnson  v.  Diprose,  L.R.  [1893] 
IQ.B.  512;  41W.R.871. 

Borough.— 'S«e  Justices,  p.  88,  iv. 

Building  Society  :— 

(ii.)  Ch.  D.  —  Mortgage  —  Redemption  —  Advanced  Member — Alteration  of 
Rules.— An  advanced  member  of  a  building  society  is  bound  by  all 
rules  made  subsequently  to  his  mortgage,  which  are  consistent  with 
his  mortgage,  and  with  the  constitution  of  the  society.  A  member 
of  a  buil<Ung  society,  whose  rules  did  not  provide  for  any  contribution 
to  losses  by  advanced  members,  executed  a  mortgage  to  secure  an 
advance.  The  proviso  for  redemption  was  upon  payment  of  the 
several  sums  which  by  virtue  of  the  rules  ought  to  be  paid  by  him  in 
respect  of  his  shares.  The  rules  were  subsequently  amended  to 
provide  for  the  contribution  to  losses  by  advanced  members.  Held, 
that  the  mortgagee  was  bound  by  the  amended  rules,  and  could  not 
redeem  except  on  payment  of  the  amount  apportioned  to  him  in 
respect  of  losses,  although  his  mortgage  deed  did  not  refer  to  the 
rules  of  the  society  "lor  the  time  being." — Brailbury  v.  Wild, 
L.R.  [1893]  1  Ch.  377;  68  L.T.  60;  41  W.R.  361. 

Carrier:— 

(iii.)  C.  A.— Contract—  Wharfinger— Quotation  of  Through  Rate,— The  plaintiffs 
asked  the  defendants,  who  were  wharfin^rs,  to  quote  a  through  rate 
for  the  carriage  of  machinery  to  Ck>rk.  The  defendants  sent  a  written 
memorandum  quoting  a  through  rate,  and  the  plaintiffs  paid  them  the 
rate  and  delivered  the  machinery  to  them.  The  machinery  was 
injured  in  the  course  of  transit  on  board  a  steamer  not  belonging  to 
the  defendants.  Held,  that  evidence  was  admissible  to  prove  that  the 
defendants  received  the  goods  as  wharfingers  and  not  as  carriers,  and 
that  they  were  not  liable  for  any  damage  after  the  goods  were  shipped. 
—Potttifex  and  Wood  v.  Hartley,  62  L.J.  Q.B.  196. 

Charity  :— 

(iv.)  Ch.  D.  —  Mortmain  —  Bequest  of  Personalty  to  Charity  after  Life 
Tenancy— Investment  on  Mortgage— Failure  of  Gift.— BeqneBiot  residuary 
personalty  on  trust  for  conversion  and  investment,  and  on  trust  for  a 
charity  subject  to  a  tenancy  for  life.  During  the  tenancy  for  life  the 
trustees,  in  the  bond  fide  exercise  of  their  discretion  as  to  investments, 
invested  a  sum  of  pure  personalty,  part  of  the  residuary  estate,  upon 
mortgage  of  real  estate,  and  the  sum  remained  so  invested  at  the 
death  of  the  tenant  for  life.  Held,  that  the  gift  to  charity  failed  with 
respect  to  such  Bum.-Corcoran  v.  Riddell,  62  L.J.  Ch.  267 ;  67  L.T.  754  ; 
41  W.R.  311. 
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(i.)  Ch.  J},— Mortmain— Interest  in  X/awd.— The  *•  Surplus  Land  Stock"  of 
the  Metropolitan  Railway  Company  is  not  an  interest  in  land  under 
the  Mortmain  and  Charltahle  Uses  Act,  1888,  and  may  be  validly 
bequeathed  for  charitable  purposes. — Forbes  v.  HardcastUy  68  L.T.  160. 

(11.)  Ch.  D,— Sale  of  Land — Consent  of  Charity  ComnUssionert — Charitable 
Trusts  A'-ts,  1853,  ss,  24, 62 ;  1855,  ss.  29,  48.— A  charity  was  incorporated 
in  1678  with  power  to  acquire,  hold,  and  dispose  of  lands.  It  was 
from  the  first  supported  partly  by  voluntary  contributions  and  partly 
by  endowments.  In  1717  land  was  conveyed  to  three  persons 
successively  for  their  lives,  and  after  the  death  of  the  survivor, 
to  the  use  of  the  charity.  The  conveyance  was  by  way  of  gift.  No 
special  directions  were  given  by  the  donors  as  to  the  employment  of 
the  land.  In  1892  the  charity  contracted  to  sell  the  land.  Held,  that 
the  consent  of  the  charity  commissioners  was  not  required. — In  re 
Governors  of  the  Charity  for  the  Relief  of  Poor  Widows,  tTc,  of  Clergy- 
men  and  Skinner,  L.R.  [1893J  1  Ch.  178 ;  62  L.J.  Ch.  89 ;  67  L.T.  751. 

Colonial  Law:— 

(iii.)  P.  C. — Canada — Title  to  Land — Prescription — Grant  of  Seigniory — 
KjTect  of— Rights  of  Fishing  and  Hunting — Recognition  of  Title— Effect  of 
Act  of  Parliament.  -The  law  of  prescription  does  not  apply  to  land 
where  the  true  root  of  title  Is  proved.  A  grant  by  the  French  Crown 
of  the  seigniory  of  an  island  on  the  coast  of  Canada,  with  the  right 
to  establish  stations  for  fishing  and  hunting  on  the  mainland,  with  the 
privilege  of  taking  the  timber  and  land  necessary  for  such  stations : 
Held,  not  to  confer  any  seigniory  on  the  mainland.  The  receipt  by  an 
officer  of  the  Crown  of  a  fiscal  due,  under  a  mistake  :  Held,  not  to  be 
a  recognition  by  the  Crown  effectual  for  curing  a  defective  title. 
Where,  in  consequence  of  erroneous  statements  as  to  the  effect  of  a 
former  grant,  and  a  recognition  by  the  Crown,  a  reputation  had  arisen, 
contrary  to  the  true  facts,  that  a  seigniory  existed,  and  an  Act  of 
Parliament  was  passed  dealing  with  such  seigniory  as  existing,  and 
altering  itp  tenure,  and  definipg  its  boundaries  by  a  schedule :  Held, 
that  the  Act  and  the  schedule  were  conclusive  as  to  the  existence  of  the 
seigniory  and  its  boundaries. — The  Labrador  Company  v.  TJie  Queen, 
L.R.  [1893]  A.C.  104 ;  67  L.T.  730. 

Common  :— 

(iv.)  Q.  B.  D, — Custom  for  Lord  to  Grant  Waste — Consent  of  Homage — 
Enfranchised  Copyhold — Copyhold  Act,  1852,  s.  45.— Where  there  was 
a  custom  for  the  lord  of  a  manor,  with  the  consent  of  the  homage,  to 
make  grants  of  portions  of  the  waste,  although  a  sufficiency  of  common 
was  not  left :  Held,  that  such  a  grant  ml^t  be  made  as  against  a 
commoner,  although  his  tenement  had  been  enfranchised,  and  he 
could  not  attend  the  manor  court. — Ramsey  v.  Cruddas,  L.R.  [1893] 
1  Q.B.  228. 

Company  :— 

(v.)  Ch.  "D.—  Dehenture — /•'//>/  and  Second  Issues — Priotity. — A  company 
issued  debentures  each  purporting  to  be  part  of  an  issue  of  £10,000 
debentures,  and  bearing  conditions  endorsed.  The  conditions  stated 
ill  at  the  debenture  was  one  of  a  series,  and  that  the  debentures  as 
and  when  issued  should  operate  as  creating  continuously -overriding 
lloating  charges  on  the  property  of  the  company,  and  as  precluding 
the  c  mpany  from  making  any  further  charge  on  its  property  other- 
wise than  subject  to  the  debentures  "  then  outstanding."  The 
company  also  issued  a  second  series  in  similar  form,  except  that  the 
conditions  stated  that  they  were  subject  to  the  debentures  **  which 
have  been  already  issued  "  for  securing  £10,000  and  Interest,  **  or  such 
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of  them  as  are  now  outstanding."  Some  of  the  debentures  of  the 
first  series  were  issued  after  the  date  of  the  creation  of  the  second 
charge.  Held,  that  the  words  **  already  issued"  referred  to  the  series 
of  debentures,  and  not  to  the  particular  debentures,  and  that  the 
words  '*  such  of  them  as  are  now  outstanding  "  meant  such  of  them  as, 
having  been  issued,  had  not  been  paid  off,  so  that  all  the  debentures  of 
the  second  series  were  postponed  to  those  of  the  first  series,  whenever 
issued,  except  such  of  them  as  had  been  paid  off. — Lister  v.  Henry 
Lister  <£-  Son,  41  W.R.  880. 

(i.)  Ch.  D. — Debenture  —  Floating  Security — Receiver  and  Manager.  —  A 
company  issued  debentures  as  a  first  charge  on  all  the  company's 
property.  The  debentures  provided  that  the  6harge  should  be  a 
floating  one,  and  that  the  company  should  have  full  power  to  deal  with 
their  property  until  default  should  be  made  in  payment  of  principal 
or  interest,  or  the  company  should  be  wound-up.  A  debenture-holder 
commenced  an  action  to  realise  the  security,  and  moved  for  a  receiver 
and  manager.  The  principal  was  not  due  nor  was  the  interest  in 
arrear,  but  the  company  was  admittedly  insolvent,  and  consented  to 
the  application.  Heldj  that  the  order  should  be  made. — Edwardt  v. 
Standard  RoUing  Stock  Syndicate,  L.R.  [1893]  1  Ch.  574  ;  68  L.T.  194 ; 
41  W.R.  343. 

(ii.)  C.  A.— Debentures — Power  to  Compromise — Majority  binding  Minority — 
Notice. — Debentures  issued  by  a  company  contained  a  provision  that 
a  meeting  of  debenture-holders  should  have  power  to  sanction  any 
modification  or  compromise  of  the  rights  of  the  debenture-holders. 
Held,  that  where  there  was  a  difficulty  in  enforcing  the  rights  of  the 
debenture-holders  the  power  to  compromise  arose,  and  that  a  meeting 
of  debenture-holders  might  bind  a  dissentient  minority  to  accept 
shares  in  lieu  of  their  debentures  ;  but  that  there  was  no  such  power 
in  a  case  where  the  rights  of  the  debenture-holders  were  undisputed 
and  capable  of  being  enforced  without  difficulty.  An  advertisement 
in  the  newspapers  convening  a  meeting  of  the  debenture-holders  is 
sufficient  notice,  unless  the  deed  covering  the  debentures  expressly 
requires  notice  to  be  given  by  circular.  Notice  "  fourteen  days  before 
the  date  of  a  meeting  "  means  fourteen  clear  days  between  the  issue 
of  the  advertisement  or  circular  and  the  date  of  the  meeting ;  and  the 
notice  is  effectual,  although  it  may  not  reach  some  of  the  debenture- 
holders  until  some  days  afterwards. — Sneath  v.  Valley  Gold,  Limited^ 
L.R.  [1893]  1  Ch.  477. 

(iii.)  Ch.  D. — Debenture-holder's  Action — Authority  to  Charge  Property  in 
Priority  to  Debentures — Salvage. — The  Court  has  jurisdiction  to  sanction 
expenditure  necessary  to  prevent  property  in  the  hands  of  its  officers 
from  being  destroyed  or  forfeited,  but  the  necessity  for  the 
expenditure  must  be  shown  to  be  especially  urgent  when  all  the 
parties  interested  are  not  before  the  Court.  A  receiver  and  manager 
had  been  appointed  in  an  action  by  a  holder  of  debentures  of  a 
music-hall  company,  and  had  been  authorised  to  raise  a  loan  of  £1,000 
to  be  charged  on  the  assets  in  priority  to  the  debentures.  The 
receiver  carried  on  the  business  at  a  loss,  which  was  defrayed  out  of 
the  above  sum.  The  plaintiff  applied,  with  the  consent  of  the 
company,  that  a  further  loan,  to  be  secured  in  a  like  manner,  should 
be  authorised.  The  evidence  was  that  it  was  very  desirable  to  sell 
the  business  as  a  going  concern.  Held,  that  the  plaintiff  did  not 
represent  the  other  debenture-holders  for  the  purpose  of  binding  them 
by  any  agreement  or  representation,  and  that  the  proposed  expendi- 
ture was  speculative,  that  special  urgency  was  not  shewn,  and  that 
the  application  must  be  refused. — Securities  and  Property  Investment 
Corporation  v.  Brighton  Alhambra,  68  L.T.  249. 
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(i.)  H*  Ii. — Kxpeiun'n  of  Private  Act — Receipt  by  Apent  of  Fired  Sum  for 
Expenie*  Fiducianj  Pwdtion. — The  pursuers  were  a  company  incor- 
porated by  a  special  Act  for  the  construction  of  tramways,  the  Act 
providing  that  the  company  should  pay  the  expenses  of  obtaining  the 
Act.  The  company,  through  the  defender  M«,  their  solicitor,  agreed 
with  contractors  for  the  execution  of  the  work  for  £93,000,  the  expenses 
of  obtaining  the  Act  to  be  paid  by  the  contractors.  The  defenders, 
M.  and  B.,  the  latter  being  the  company *8  engineer,  then  agreed  to 
relieve  the  contractors  of  the  liability  to  pay  the  expenses  of  the  Act 
in  consideration  of  a  sum  of  £17,000.  Held^  that  M.  and  B.  must 
account  to  the  company  for  the  £17,000,  without  charging  the  company 
with  any  expenses  which  did  not  come  within  the  definition  of  the 
clause  of  the  Act,  for  the  agreement  was  illegal  and  void  so  far  as  it 
provided  for  the  retention  by  M.  and  B.  of  the  balance  of  the  £17,000 
after  paying  the  expenses  sanctioned  by  the  Act ;  and  that  any 
adoption  of  the  contract  by  the  directors  and  shareholders  would  have 
been  ultra  vires  and  void. — Mann  v.  Edinburgh  Northern  Tramways  Co.^ 
L.R.  [1893J  A.C.  69 ;  68  L.T.  96. 

(ii.)  Ch.  D. — Memorandum  of  Association— Alteration — Sanction  of  Court — 
JuiHsdiction.—  The  Judge  to  whom  the  jurisdiction  of  the  Court  in  the 
winding-up  of  companies  has  been  assigned  by  the  order  of  the  Lord 
Chancellor  of  March  26th,  1892,  has  power  to  give  the  sanction  of  the 
Court  to  alterations  in  the  memorandum  of  association. — In  re  Mininy 
Share$  Investment  Co.,  41  W.R.  376. 

(iii.)  Ch..  D. — Prospectus—Misrepresentation — Repudiation  of  Shares — Laches. 
— A.  was  induced  to  take  shares  in  a  company  by  statements  contained 
in  the  prospectus.  He  received  a  circular  from  B.,  another  share- 
holder, stating  that  he  had  commenced  an  action  for  a  return  of  the 
money  paid  on  his  shares  on  the  ground  of  misrepresentations  in  the 
prospectus.  A.  told  one  of  the  directors  that  he  should  pay  no  more 
money  on  his  shares  till  after  the  decision  of  B.'s  action,  but  gave  no 
formal  notice  to  the  company.  B.'s  action  was  successful,  and 
judgment  was  given  on  February  19th.  On  March  17th  the  directors 
gave  notice  of  an  extraordinary  general  meeting  to  be  held  on 
March  25th  to  consider  a  resolution  for  winding-up.  On  March  2l8t 
A.  took  out  a  summons  for  the  rectification  of  the  register  by 
removing  his  name,  and  for  the  return  of  the  money  paid  by  him. 
On  March  25th  a  resolution  for  winding-up  was  passed.  Held^  that 
A.  was  not  entitled  to  await  the  result  of  B.'s  action  before  repudiating 
his  shares,  and  that  at  any  rate  the  delay  from  February  19th  tiU 
March  2l8t  was  too  long ;  and  that  his  application  failed. — In  re  Snyder 
Dynamite  Projectile  Co  :  Skelton's  Case,  66  L.T.  210. 

(iv.)  Ch.  D. — Reduction  of  Capital — Payment  of  Shares  by  Appropriation  of 
Reserve  Fund— Companies'  Acts,  1867,  ss.  9,  11,  13,  14,  25;  1877,  ss.  3,  4. 
—A  company  had  set  aside  a  reserve  fund,  and  had  expended  part 
thereof  in  improving  their  proi)erty.  On  a  further  issue  of  shares 
the  shareholders  were  credited  with  a  number  of  shares  as  fully  paid- 
up  equal  in  value  to  the  amount  of  the  reserve  fund,  which  was 
carried  to  capital  account  in  the  company's  books.  On  a  petition  for 
a  reduction  of  capital,  held,  that  as  the  proposed  reduction  did  or 
might  involve  the  diminution  of  liability  in  respect  of  impaid  capital, 
the  petition  must  stand  over  until  creditors  had  been  advertised  for. 
— In  re  Eastern  and  Australian  Steamship  Co.,  41  W.R.  373. 

(v.)  C.  A.-  Reduction  of  Capital — Sale  of  Property  in  Consideration  of 
Surrender  of  Shares — Extinguishment- -Companies^  Acts,  1867,  ss.  9,  11; 
1«77,  «.  3.  -Where  a  proposed  transaction  was  not  a  purchase  by  a 
company  of  its  own  shares,  bat  a  sale  by  it  of  some  of  its  assets  for 
less  than  their  cash  value  in  consideration  of  a  release  from  heavy 
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obligations  and  liabilities  and  of  a  surrender  by  the  purchaser  of 
certain  shares  to  be  treated  as  permanently  extinguished,  the  Court 
authorised  the  company  to  reduce  its  nominal  capital  to  the  extent 
of  the  shares  to  be  so  surrendered. — In  re  Denier  Hotel  Company, 
L.R.  [1893]  1  Ch.  495 ;  68  L.T.  8 ;  41  W.R.  339. 

(i-)  C.  A. — Share§ — Fraudulent  Tramfer — Certificate — Estoppel — Datnages — 
Jurisdiction, — The  secretary  of  a  company  had  made  fraudulent 
transfers,  and  fraudulently  induced  the  directors  to  seal  a  certificate 
of  shares.  G.  purchased  shares  in  the  company  and  received  a  transfer 
and  a  certificate,  being  in  fact  the  certificate  mentioned.  The  company 
refused  to  register  the  transfer.  Held,  that  the  measure  of  damages 
to  which  G.  was  entitled  was  the  value  of  the  shares  at  the  date  of 
such  refusal,  the  cause  of  action  being,  not  the  representation  of  the 
company  contained  in  the  certificate,  but  the  refusal  to  register. 
Qutere,  whether  on  a  motion  by  G.  to  rectify  the  register  by  inserting 
his  name,  when  no  order  to  rectify  was  made,  there  was  jurisdiction 
to  order  an  inquiry  as  to  damages. — In  re  Ottos  Kopje  Diamond  Mines, 
62  L.J.  Ch.  166;  68  L.T.  138;  41  W.R.  258. 

(ii.)  Ch.  D. — Issue  of  Shares  at  a  Discount — Winding-up — Petition  by 
Sharefiolder. — A  fully  paid-up  shareholder  petitioned  for  a  winding-up, 
alleging  that  shares  had  been  issued  at  a  discoimt,  whereby  he  hsid 
been  prejudiced.  Held,  that  a  shareholder  was  not  entitled  to  petition 
for  a  winding-up  with  a  view  of  enforcing  the  liability  of  holders  of 
shares  issued  at  a  discount ;  that,  assuming  such  issue  to  have  been 
ultra  vires,  the  petitioner's  remedy  was  by  action,  and  that  the  petition 
must  be  dismissed. — In  re  Pioneers  of  Mashonaland  Syndicate,  68  L.T.  163. 

(iii.)  Ch.  D. — Shares- Issue  of  Discount — Purchase — Constructive  Notice. — 
A  company  issued  shares  at  a  discount.  A  contract  in  respect  thereof 
was  registered.  A  shareholder  purchased  shares  in  the  open  market, 
and  certificates  were  issued  to  him,  which  stated  that  the  shares  were 
fully  paid-up.  The  shares  so  purchased  were  some  of  the  shares  issued 
at  a  discount.  The  shareholder  knew  that  shares  had  been  issued  at  a 
discount,  but  did  not  search  the  register,  whereby  he  would  have 
learned  that  the  shares  purchased  by  nim  had  been  improperly  issued, 
and  had,  in  fact,  no  notice  that  they  were  so  improperly  issued.  Held, 
in  the  winding-up,  that  he  had  not  been  guilty  of  gross  negligence  in 
not  searching  the  register,  and  could  not  be  placed  on  the  list  of 
contributories  in  respect  of  the  said  shares. — In  re  New  Chile  Gold 
Mining  Co.,  68  L.T.  16. 

(iv.)  Ch.  D. — Stock — Tramfer — Legal  Title — Blank  Transfer — Deposit  oj 
Certificate — Notice  of  Trust — Priority — Companies  Clauses  Act,  1845. — 
The  holder  of  a  sum  of  stock  in  a  company  regulated  by  the 
Companies  Clauses  Act,  deposited  with  a  bank  as  security  for 
an  advance,  first,  the  stodc  certificate,  which  shewed  that  he 
was  entitled  as  executor ;  secondly,  an  undertaking  to  assign  the 
stock  when  required;  and  thirdly,  a  blank  transfer.  The  transfer 
was  not  stamped,  and  was  expressed  to  be  in  (X)nsideration  of 
5s.  The  stock  was  held  by  the  borrower  as  sole  executor  of  the  sole 
trustee  of  a  settlement.  The  bank  manager  was  informed  by  the 
borrower  that  he  was  absolutely  entitled,  the  will,  which  he  examined, 
contained  no  reference  to  the  settlement,  and,  on  attempting  to  obtain 
a  fresh  certificate,  he  was  correctly  informed  by  the  company  that 
such  was  not  their  practice  when  the  holder  was  an  executor.  The 
bank  subsequently  executed  the  transfer,  and  were  registered  as  holders 
of  the  stock,  but"  the  transfer  was  not  re-executed  or  re-delivered  Ijy 
the  borrower,  nor  executed  by  the  bank  in  his  presence,  or  by  his 
authority  under  seal.  Held,  that  the  bank  had  no  notice  of  the  settle- 
ment ;  but  that  the  transfer  was  not  the  deed  of  the  borrower,  and  did 
not  pass  the  legal  title  to  the  stock,  and  that  the  beneficiaries  had 
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priorit J  oyer  the  bank.  Semble,  that  the  transfer  was  invalid  also  as 
not  being  stamped,  and  as  not  stating  tmly  the  consideration.—  Powell  v. 
London  and  Provincial  Bank,  L.K.  [1893]  1  Ch.  610. 

(i.)  Q.  B.  D.-  Winding-up — Assets — Fraudulent  Preference — County  Court 
—Jurisdiction — Companies*  {Winding-up)  Act,  1890,  s.  1,  sub-ss.  (3),  (6) — 
Companies*  Act,  1862,  t.  98— Companies  (Winding-up)  Rules,  1890,  rr.  89, 
90. — There  is  no  jortediction  in  the  connty  coort  in  a  winding-np 
analogous  to  that  in  bankruptcy,  to  determine  a  question  between  the 
liquidator  and  a  stranger,  arising  out  of  a  transaction  prior  to  the 
winding-np,  inasmuch  as  such  a  decision  would  be  unlimited  as  to 
amount,  and  not  subject  to  appeal.  H.,  the  manager  of  an  hotel 
company,  which  was  insolvent,  being  ordered  bv  the  directors  to  pay 
creditors  out  of  cash  receipts,  transferred  out  of  the  hotel  stock  wine, 
to  the  value  of  £128,  to  brewers  who  were  creditors  to  that  amount. 
The  company  was  wound-up  in  the  county  court,  and  the  liquidator 
applied  to  have  the  transfer  set  aside  as  a  fraudulent  preference,  or  if 
H.  should  have  made  the  transfer  without  authority,  tor  an  order  on 
the  brewers  to  repay  the  £128.  The  judge  made  the  order,  holding 
that  H.  had  acted  without  authority.  Held,  that  there  was  no 
jurisdiction  to  make  the  order. — In  re  llkley  Hotel  Co.,  L.R.  [1893] 
1  Q.B.  248  ;  68  L.T.  164. 

(ii.)  Ch.  D. — Winding-up — Debentures  —  Charge  on  Uncalled  Capital  — 
Companies*  Act,  1862,  s.  95. — When  a  company  is  being  wound-up  by 
the  Court,  the  directors  have  no  longer  any  power  to  make  calls,  the 
only  power  to  do  so  being  in  the  liquidator.  Consequently,  an 
application  on  behalf  of  holders  of  debentures  which  charged  the 
uncalled  capital,  that  the  company,  by  the  official  receiver,  should 
make  a  call,  and  the  receiver  appointed  in  a  debenture-holder's  action 
should  get  in  the  amounts  due  on  the  shares,  must  be  intituled  in  the 
winding-up,  as  well  as  in  the  action. — Fowler  v.  Broad* s  Patent  Night 
Light  Co,,  41  W.R.  247. 

(iii.)  C.  A. — Witiding-up  —  Receiver  for  Debenture-holders, —  A  creditor's 
petition  for  winding-up  was  presented,  and  the  official  receiver  was 
appointed  provisional  liquidator.  The  debenture-holders,  whose 
security  extended  over  all  the  property  of  the  company,  and  whose 
interest  was  in  arrear,  afterwards  commenced  an  action  to  enforce 
their  security,  and  a  receiver  was  appointed  with  power  to  manage  the 
business  until  the  petition  was  disposed  of.  A  winding-up  order  was 
then  made,  and  the  official  receiver  was  continued  as  provisional 
liquidator.  Leave  was  given  to  the  plaintiffs  to  continue  their  action, 
and  the  receiver  was  continued  with  power  to  manage  the  business. 
Leave  was  afterwards  given  to  discontinue  the  business.  The 
liquidator  applied  to  discharge  the  receiver.  There  was  no  uncalled 
capital,  and  the  assets  were  not  enough  to  pay  the  debentures.  Held, 
that  the  plaintiffs,  whose  interest  was  in  arrear,  had  a  right  to  a 
receiver,  which  right  was  not  taken  away  by  the  winding-up,  and  that 
the  receiver  ought  not  to  be  displaced  without  strong  reason.  A  case 
having  been  fully  argued  by  counsel  in  chambers,  an  appeal  from  the 
decision  of  the  Judge  in  chambers  was  heard,  although  tne  Judge  had 
not  certified  that  he  required  no  further  argument. — Strong  v.  Carlyle 
Preng,  L.R.  [1893]  1  Ch.  268 ;  41  W.R.  404. 

(iv.)  Ch.  D. — Winding  Vj' — Secured  Creditor — Scotch  Action — Companies*  Act, 
1862,  S8.  87,  151. — Alleged  creditors  of  an  English  company  had, 
before  the  commencement  of  the  winding-up,  commenced  proceedings 
in  the  Scotch  Courts  against  the  company,  which  proceedings  had, 
according  to  Scotch  law,  put  them  in  the  position  of  secured  creditors, 
subject  to  their  obtaining  a  decree  in  the  Scotch  Court  establishing 
their  debt.    Held,  that  the  creditors  not  being  able  to  enforce  their 
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security  in  the  winding-up,  they  ought  to  be  allowed  to  continue  the 
Scotch  proceedings. — In  re  West  Cumberland  Steel  and  Iron  Co.^ 
41  W.R.  265. 

(i.)  Ch.  D. — Winding-up — Shareholder's  Petition — Resolution  for  Volttutary 
Winding-up — Influence  of  One  Shareholder. — A  special  resolution  was 
passed  for  voluntary  winding-up  after  a  shareholder  had  petitioned  for 
a  compulsory  order.  It  appeared  that  there  were  matters  requiring 
investigation,  and  that  the  resolution  was  passed  by  the  preponderating 
influence  of  one  shareholder.  Held,  that  a  compulsory  order  should 
be  made.— Ift  re  The  Varieties,  68  L.T.  214 ;  41  W.R.  296. 

(ii.)  Ch.  D. — Winding-up — Voluntary  -  Supervision  —  Costs  — Priority  — 
Companies  Act,  1862,  ss.  110,  144. — Where  a  voluntary  winding-up  has 
been  continued  under  supervision,  and  the  assets  are  deficient,  the 
costs  are  payable  in  the  following  order:  first,  the  costs  of  the 
liquidator  incurred  prior  to  the  date  of  the  supervision  order  ;  secondly, 
the  petitioning  creditor's  costs  of  obtaining  the  supervision  order ; 
thirmy,  the  costs  of  the  liquidator  incurred  subsequently  to  the  date 
of  the  order.— 1»  re  New  York  Exchange  Co,,  L.R.  [1893]  1  Ch.  371 ; 
68  L.T.  247. 

(iii.)  Ch.  D. — Winding-up — Voluntary  Liquidation— Appointment  of  New 
Liquidator — Companies  Act,  1862,  s.  141. — The  Court  has  jurisdiction 
in  a  voluntary  liquidation  to  appoint  a  new  liquidator,  not  only  on 
the  removal,  but  also  on  the  retirement,  of  the  existing  liquidator. — 
In  re  Shtppey  Portland  Cement  Co.,  68  L.T.  83. 

(iv.)  Ch.  D. — Winding-up  —  Voting — Proxies — Companies  Act,  1862,  Table  A. 
— Where  a  company  is  governed  by  articles  which  provide  that  "  votes 
may  be  given  either  personally  or  by  proxy,"  proxies  may  be  counted 
in  ascertaining  the  three-fourths  majority  required  for  the  passing  of 
an  extraordinary  resolution.  —  In  re  Bidwell  Brothers  (Limited), 
L.R.  [1893]  1  Ch.  603 ;  41  W.R.  363. 
(v.)  Ch.  D. — Winding-up — Unlimited  Liability — Right  of  Withdrawal. — An 
unlimited  company  was  incorporated  for  the  purpose  of,  among  other 
things,  lending  money  to  the  members.  The  articles  provided  that 
the  capital  should  not  be  of  a  fixed  amount,  that  any  person  should  be 
deemed  to  be  a  member  who  became  possessed  of  a  share,  and  that  any 
member  desirous  of  withdrawing  before  his  share  or  shares  were  fully 
paid-up,  should,  if  his  withdrawal  was  allowed  by  the  committee,  on 
payment  of  all  money  due  to  the  company,  receive  back  his  subscrip- 
tion according  to  a  scale.  Held,  that  with  respect  to  the  validity  of 
such  a  clause  of  withdrawal,  there  was  a  distinction  between  a  limited 
and  an  unlimited  company,  and  that  persons  who  had  withdrawn  in 
pursuance  of  the  clause  could  not  be  made  liable  in  the  winding-up. — In 
re  Borough  and  Commercial  Building  Society,  41  W.R.  313. 

Contempt  of  Court  :— 

(vi.)  P.  C— Letter  Commenting  on  Conduct  of  Judge — Legality  of  Sentence — 
Croicn  Prerogative  of  Pardon — Colonial  Governor. — The  Chief  Justice  of 
a  colony  wrote  letters  to  a  newspaper  discussing  questions  affecting 
the  sanitary  condition  of  a  town.  Aji  anonymous  letter  was  published 
in  reply  commenting  sarcastically  on  the  letters  and  conduct  of  the 
Chief  Justice.  The  editor,  who  was  proprietor  and  publisher  of  the 
paper,  refused  to  give  up  the  name  of  the  writer  of  the  letter.  The 
Chief  Justice  then  adjudged  him  to  be  guilty  of  contempt  of  Court  in 
publishing  the  letter,  and  in  refusing  to  give  up  the  name  of  the 
writer,  and  sentenced  him  to  imprisonment  during  pleasure  and  to 
payment  of  a  fine  in  respect  of  each  act  of  contempt,  and  to  further 
imprisonment  till  they  were  paid.  He  was  released  next  day  by  order 
of  the  Grovemor.    Held  (1),  that  the  letter,  not  being  calculated  to 
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interfere  with  the  course  of  justice,  was  not  a  contempt  of  Court ;  and 
that  the  editor  was  not  guilty  of  contempt  in  refusing  to  give  up  the 
name  of  the  writer ;  (2)  that,  assuming  that  he  hi^  heen  guilty  of 
contempt  of  Court,  the  sentence  was  legal ;  (3)  that  the  prerogative 
of  the  Crown  extends  to  the  remission  of  all  sentences  of  a  punitive 
cliaracter,  and  that  the  Governor  had  power  to  exercise  the  Royal 
prerogative  in  that  respect.— In  re  MoseUy,  18  L.T.  105. 

Contract:— 

(i.)  Q.  B.  D.~  Debenture—Sale  of— Written  Contract— Statute  of  Framh^  s,  4. 
— A  debenture  issued  by  a  manufacturing  company  charged  the 
"  undertaking  and  all  the  property  of  the  company,  both  present  and 
future,"  and  the  charge  was  to  be  a  floating  security  upon  the  property 
of  the  company.  Held,  that  a  contract  for  the  sale  of  the  debenture 
was  a  contract  for  an  interest  in  land,  under  the  Statute  of  Frauds,  and 
that  the  contract  must  be  in  writing.— Dnrfr  v.  Broad,  41  W.R.  415. 

(ii.)  C.  A,— Parol  Promise — Lease  of  House— Comfideration  of  Marruif/e — 
Part  Performance — Freedom  from  Incumbrances. — The  defendant,  in 
1889,  married  the  plaintifTs  son,  and  the  plaintiff,  by  word  of  mouth, 
gave  his  sou,  as  a  marriage  present,  a  business  carried  on  at  a  certain 
house,  and  also  (as  the  defendant  contended  but  the  plaintiff  denied) 
the  lease  of  the  house.  Possession  of  the  house  was  given  to  the 
son  directly  after  the  marriage,  and  he  carried  on  the  business 
there  till  his  death  in  1891,  paying  the  rent,  and  performing  the 
covenants  of  the  lease.  After  the  son's  death  the  plaintiff  brought  an 
action  of  ejectment  to  obtain  possession  of  the  house.  Held,  that  the 
giving  of  possession  to  the  son  was  equivalent  to  part  performance, 
and  dispensed  with  the  necessity  of  writing ;  and  that  the  gift  was  free 
from  incumbrances,  as  nothing  was  said  to  the  contrary. — Sharman  v. 
Shannan,  67  L.T.  834. 

See  Gaming,  p.  81,  i. 
ConyerBion  :— 

(iii.)  C,  A. — Bailment— Shipjnng  Note— ''  Clean  Receipt^*— Duty  to  Give,— 
Decision  of  Q.  B.  D.  (sec  Vol.  18,  p.  39,  v.)  reyerwd.- Armstrong  v.  Allan 
Brothers,  67  L.T.  738. 

Copyright  :- 

(iv.)  C.  A..— Design— Subject— AppUi-ation— Patents,  cfr.,  Jc^  1883,«k.  47,60. 
— The  words  "  new  or  original  design  "  in  sect.  47  of  the  Act  do  not 
require  novelty  in  the  idea  of  the  design  itself,  but  novelty  in  the  way 
iu  whicli  the  design  is  applied  to  some  article  of  manufacture ;  held, 
therefore,  that  a  design  for  the  handles  of  spoons,  being  a  particular 
view  of  WestmtDster  Abbey  taken  from  a  photograph,  being  novel  in 
its  application  to  spoons,  was  not  deprived  of  its  novelty  by  the  fact 
that  it  was  taken  from  a  source  common  to  all  mankind. — Saunders  v. 
Wiel,  L.R.  [1893]  1  Q.B.  470 ;  68  L.T.  183  ;  41  W.R.  356. 

(v.)  C.  A,— Trades  Directory— Special  Headings— Advertisements. — Decision 
of  Ch.  D.  {see  Vol.  18,  p.  35,  i.)  affirmed.— Lain!;  v.  Evans,  L.R.  [1893] 
1  Ch.  218  ;  68  L.T.  131 ;  41  W.R.  405. 

fJounty  Court  :— 

(vi.)  C.  A.  &  Q.  B.  "D.— Costs— Action  Transferred— Less  than  £20  Recovered 
— County  Court  Act,  1888,  ss.  65,  116. — Where  in  an  action  founded  en 
contract,  commenced  in  the  High  Court,  and  transferred  to  a  county 
court,  the  plaintiff  recovers  less  than  £20,  the  county  court  cannot 
allow  him  any  oosts.—  }y hite  v.  Cohen,  41  W.R.  260  *  396. 
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(i.)  Q.  B.  D. — Practice— Payment  into  Court  without  Deuud  of  LinMlitij 
County  Court  Rules,  1889,  O.  ix.,  r.  11  (1).— The  plaintiff  brought  an 
action  in  the  High  Court  for  work  and  labour,  and  the  particulars  of 
his  claim  consisted  of  several  items.  The  action  was  remitted  to  the 
county  court,  and  the  defendant  paid  into  Court  the  sura  of  £10, 
without  denying  liability,  and  without  specifying  any  items  as  being 
those  in  respect  of  which  the  payment  was  made.  Held,  that  a  cause 
of  action  was  admitted  by  the  payment,  but  not  that  something  was 
due  on  every  item  of  the  account.— /f^nnf/i  v.  Davis,  L.R.  [1893] 
1  Q.B.  367 ;  41  W.R.  284. 

Criminal  Law  :— 

(ii.)  Q.  B.  D. — Pint — Imprisonment  in  Default  of  Payment. — The  provisions 
of  sect.  1  of  the  Street  Music  Act,  1864,  are  in  lieu  of  those  of  sect.  57  of 
the  Metropolitan  Police  Act,  1839,  and  are  to  be  read  as  part  of  that  Act. 
Sect.  77  of  the  earlier  Act  therefore  applies  to  the  enforcement  of  a 
pecuniary  penalty  imposed  under  the  later  Act.  Accordingly  an  offender 
against  the  later  Act  is  liable  to  a  penalty  of  not  more  than  40s.,  or  in  the 
discretion  of  the  magistrate,  may  be  imprisoned  for  not  more  than 
three  days ;  but  if  he  makes  default  in  payment  of  the  fine,  he  may 
be  imprisoned  for  a  month  under  sect.  77  of  the  earlier  Xct.—Peij,  v. 
Hopkins,  62  L.J.  M.C.  57  ;  68  L.T.  292. 

(iii.)  C.  C  B. — Indictment  for  Carnal  Knowledge  of  a  Girl  under  Thirteen— 
Boy  under  Fourteen  -  Indecent  Assault— Criminal  Law  Amendment  Act, 
1885,  ss.  4,  9.— A  boy  under  fourteen  years  of  age,  who  has  been  tried 
for  carnally  knowing  a  girl  under  thirteen  years  of  age,  although  by 
reason  of  his  age  he  is  entitled  to  be  acquitted  of  that  offence,  may  be 
convicted  of  an  indecent  assault. — Reg.  v.  Williams,  L.R.  [1893J 
1  Q.B.  320  ;  41  W.R.  832. 

(iv.)  C.  C,  "EL,— Manslaughter— Death  Accelerated  by  Neglect -Implied  Duty. 
— The  prisoner  lived  with  the  deceased,  her  aunt,  an  old  woman,  and 
at  her  expense.  No  one  lived  with  or  attended  to  them.  The  deceased 
for  some  days  before  her  death  was  incapable  of  moving  or  attending 
to  her  wants.  The  prisoner  continued  to  live  in  the  house,  and  to 
receive  and  use  articles  of  food  which  were  brought  to  the  house  by 
tradespeople ;  she  failed  to  supply  the  wants  of  the  deceased,  either 
as  to  food  or  the  obtaining  of  medical  or  nursing  attendance,  and  did 
not  make  known  the  condition  of  the  deceased  to  the  neighbours.  The 
death  of  the  deceased  was  substantially  accelerated  by  neglect,  and  want 
of  food  and  medical  and  nursing  attendance.  Held,  that  there  was  an 
implied  duty  on  the  part  of  the  prisoner  to  attend  to  the  wants  of  the 
deceased,  and  that,  as  her  failure  to  perform  such  duty  had  assisted  to 
cause  death,  she  was  rightly  convicted  of  manslaughter. — Reg.  v. 
Instan,  L.R.  [1893]  1  Q.B.  460;  41  W.R.  368. 

Easement :  - 

(v.)  Ch.  D, — Light — Inchoate  Right — Protection  of— Prescription  Act,  1832, 
ss.  3,  4. — The  plaintiffs  had  windows  the  access  of  light  to  which  over 
the  defendants'  land  was  claimed  to  have  been  enjoyed  for  more  than 
nineteen  and  less  than  twenty  years.  The  defendants  were  erecting 
buildings  on  their  land  which  would  obstruct  the  plaintiffs'  lights  when 
completed.  Held,  that  the  plaintiffs  were  not  entitled  to  an  inter- 
locutory injunction  to  protect  their  inchoate  right,  because  the  case 
was  not  one  in  which  the  property  would  be  destroyed  if  the  injunction 
were  not  granted,  and  if  the  defendants'  buildings  were  at  the  end  of 
the  twenty  years  an  interference  with  the  plaintiffs'  lights  they  would 
be  amenable  to  the  jurisdiction  of  the  Court. — Governors  of  Bridewell 
Hospital  y.  Ward,  Lock  it  Co.,  62  L.J.  Ch.  270;  68  L.T.  212. 
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(i)  Ch.  J),— Light— Prescription—  Lessee — Common  lAindlord— Agreement 
for  New  Lease.— A.  occupied  a  house  which  he  had  held  under  a  lea?e 
from  S.  for  twenty-one  years  from  Christmas,  1861.  On  the  expiration 
of  that  lease  A.  continued  to  hold  under  an  agreement  for  a  lease  for 
twelve  years  from  the  expiration  of  the  old  lease.     B.  held  adjoining 

E remises  under  a  lease  from  S.  for  twelve  years  from  June,  1887,  and 
ad  also  an  agreement  for  a  lease  of  eighty  years  to  be  granted  on  the 
completion  of  buildings.  A.  moved  to  restrain  the  building,  as 
interfering  with  the  light  of  his  windows,  which  were  in  existence  at 
the  date  of  his  old  lease.  Held,  that  the  enjoyment  for  twenty  years 
during  the  lease  of  1861  gave  an  indefensible  right  to  the  light,  which 
the  landlord  could  not  interfere  with  by  afterwa^s  granting  B.*s  lease, 
although  A.  was  then  only  occupying  under  an  agreement. -i^o&son  v. 
Edwards,  68  L.T.  195. 

Ecolesiastioal  Law  :— 

(ii.)  Consistory  Court  of  JjOndon.— Faculty— Exearation  in  Church- 
yard,— Faculties  were  granted  for  the  construction  of  underground 
chambers  in  two  closed  churchyards  in  the  City,  to  be  used  for  the 
purpose  of  supplying  electric  light  to  the  district'  there  being  no  other 
place  suitable  for  the  purpose,  and  the  supply  of  electric  light  to  the 
district  being  in  the  interest  of  the  parishioners  and  the  public.  Held, 
that  the  granting  of  the  faculty,  in  the  case  of  one  of  the  churchyards, 
was  not  prevented  by  a  local  Act  which  provided  that  the  site  of  the 
churchyard  so  far  as  the  same  was  not  appropriated  by  the  Act  should 
remain  unbuilt  upon,  and  unappropriated  to  any  purpose  except  such 
ornamental  purposes  as  the  Corporation,  with  the  consent  of  the 
Bishop,  should  direct.— In  re  St.  Nicholas  Cole  Abbey  ;  In  re  St.  Benet 
Fink,  Ij.B..  [1893]  P.  58. 

Elementary  Education  :— 

(iii.)  Q.  B.  D, — Board  School  Master — Authority  to  Punish. — The  authority 
of  a  board  school  master  to  punish  pupils  attending  his  school  is  not 
limited  to  punishing  them  for  acts  of  misconduct  committed  on  the 
school  premises.— Cfearj/v.Boof/»,L.R.  [1893]  1Q.B.465;  41  W.R.  391. 

Fishery :  - 

(iv.)  Q.  B.  D. — Fishery  District — Limits —Beservoir — Salmon  Fisliery  Act, 
1865. — The  Vymwy  reservoir  is  not  a  tributary  of  the  River  Severn 
within  the  meaning  of  Secretary  of  State's  certificates  under  the  Act 
above  mentioned,  and  is  not  within  the  jurisdiction  of  the  board  of 
conservators  of  the  Severn  fishery  district. — George  v.  Carpenter^ 
L.R.  [1893]  1  Q.B.  505  ;  41  W.R.  367. 

Foreign  Judgment  :— 

(v.)  Q,  B.  D. — Action  on — "Defendant  not  BeMdent  or  Domiciled  in  Foreign 
Country — No  Appearance  in  Foreign  Court. — The  defendants  were  sued 
in  New  Zealand,  where  they  were  neither  resident  nor  domiciled. 
Tlie  writ  and  statement  of  claim  in  the  action  were  served  on  them  in 
England,  but  they  did  not  appear,  and  judgment  was  given 
against  them  in  default  of  appearance.  Held,  in  an  action  on  the 
judgment,  that  as  there  was  no  appearance,  and  no  submission  by  the 
defendants  to  the  jurisdiction  of  the  New  Zealand  Court,  and  as  they 
were  not  resident  or  domiciled  in  that  country,  the  judgment  of  the 
New  Zealand  Court  was  without  jurisdiction,  and  could  not  be  sued  on 
in  this  country.— TuntftuZZ  v.  Walker,  67  L.T.  767. 


QUARTERLY   DIGEST.  8l 

Gaming:— 

(i.)  C.  A.— Advertisement — Contract  of  Insurance — 14  Geo.  Ill,,  c.  48,  «.  2. — 
Decision  of  Q.  B.  D.  (see  Vol.  18,  p.  11,  iv.)  affirmed.— CarWW  v. 
Carbolic  Smoke  Ball  Co,,  L.R.  [1893]  1  Q.B.  256;  67  L.T.  837; 
41  W.R.  210. 

Gas  Company  :— 

(ii.)  H.  Ii. — Assigned  District — Snpply  Beyond  District. — On  the  true  con- 
struction of  sect.  6  of  the  Metropolis  Gas  Act,  1860,  a  gas  company 
is  prohibited  from  furnishing  a  consumer  with  gas  for  consumption 
beyond  the  district  assigned  to  the  company,  although  the  meter 
through  which  the  supply  of  gas  passes  is  on  a  part  of  the  customer's 
property  which  is  within  the  district. — Gas  Light  and  Coke  Co.  v.  South 
Metropolitan  Gas  Co.,  62  L.J.  Ch.  123. 

Highway:— 

(iii.)  C.  A. — Trespass — User  of  Highway — Practice — Declaratory  Judgment. — 
The  defendant  owned  a  grouse  moor  crossed  by  a  highway.  While 
shooting  was  going  on  the  plaintiff  went  upon  the  highway,  not  for  the 
purpose  of  using  it  as  such,  but  for  the  purpose  of  interfering  with  the 
sport.  The  defendant's  servants  forcibly  restrained  him,  and  he 
brought  an  action  for  the  assault,  which  the  defendant  justified  on  the 
ground  that  the  plaintiff  was  a  trespasser,  and  counter-claimed  for  a 
declaration  to  that  effect.  Held,  that  the  plaintiff  was  a  trespasser, 
being  on  the  highway  for  purposes  other  tnan  to  use  it  as  such,  and 
that  a  declaration  to  that  effect  ought  to  be  made  — Harrison  v.  Duke  of 
Rutland,  L.R.  [1893]  1  Q.B.  142;  62  L.J.  Q.B.  117;  68  L.T.  35; 
41  W.R.  322. 

Husband  and  Wife  :— 

(iv.)  Ch,  D. — Business — Property  Conveyed  to  them  Jointly — Divorce — Married 
Women''s  Property  Act,  1872. — A  husband  and  wife  carried  on  a  business 
together  in  the  same  house  in  such  a  way  that,  at  law,  the  business 
was  the  husband's.  Numerous  freehold  properties  were  purchased 
out  of  the  profits  of  the  business,  and  were  conveyed  to  the  husband 
and  wife  in  terms  which,  if  they  had  not  been  married,  would  have 
constituted  them  joint  tenants.  Some  of  the  conveyances  were  before, 
and  some  after,  the  Act  of  1872.  Some  of  the  properties  were  mort- 
gaged, and  the  husband  and  wife  covenanted  jointly.  In  1889  they 
separated.  Afterwards  the  husband  obtained  a  decree  nisi,  which  was 
made  absolute,  for  dissolution  of  the  marriage.  The  wife  brought  an 
action  before  the  dissolution  of  the  marriage  to  have  her  rights 
determined.  Held,  that  as  to  the  properties  conveyed  before  the  Act 
of  1872,  they  took  by  entireties  until  the  dissolution  of  the  marriage, 
when  they  became  joint  tenants  ;  and  that  the  wife  was  entitled  to  an 
account  as  from  the  date  of  the  decree  absolute.  That  as  to  the 
properties  conveyed  after  the  Act,  there  was  a  presumption  that  the 
wife's  interest  was  intended  by  the  husband  as  an  advancement,  and 
that  by  virtue  of  the  Act,  such  interest  became  hers  for  her  separate 
use,  and  that  she  was  entitled  to  an  account  as  from  the  date  of  the 
separation.— I'Aonil^y  v.  Thornley,  68  L.T  200. 

(^•)  C.  A. — Jactitation  of  Marriage — No  Marriage  Proved — Acquiescence  in 
Assertion  of  Marriage. — Upon  a  petition  for  jactitation  of  marriage,  the 
jury  found  that  no  marriage  was  proved ;  but  that  the  petitioner  had 
acquiesced  in  the  respondent  asserting  himself  to  be  her  husband. 
Held,  upon  this  finding  that  the  petition  must  be  dismissed^— 
Thompson  v.  Rourke,  L.R.  [1893]  P.  70;  67  L.T.  788. 
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(i.)  P.  D. — Divorce — Dnmirile — Decree  obtained  iti  America — IVnut  of 
JuritdiHioii — Jiifjaimj, — The  petitioner,  who  was  now,  and  always  ha^l 
been,  a  domiciled  British  subject,  married  the  respondent,  an  American 
lady.  Soon  after  the  marria;;;e  she  went  to  America  on  a  visit  to  lier 
mother,  and  never  returnetl,  thouj^h  the  i)etitioner  wrote  asking  her  to 
do  so.  He  was  afterwards  8erve<l  with  a  citation  for  divorce,  at  the 
instance  of  his  wife,  in  an  American  ('ourt,  but  took  no  steps  to  defend 
the  suit,  in  which  a  decree  was  pronounced,  dissolving  the  marriage. 
The  respondent  subsequently  went  through  a  ceremony  of  marriage 
with  the  co-respondent.  IleUl,  that  the  American  decree  was  bad  for 
want  of  jurisdiction,  as  the  domicile  of  the  wife  became  British  on  her 
marriage  with  the  petitioner,  and  that  the  petitioner  was  entitled 
to  a  decree  for  divorce  on  the  ground  of  bigamy. — Green  v.  Oretn, 
68  L.T.  261. 

(ii.)  P.  D. — Divorce — Dnniafjex — Measure  of — Qualified  Verdict — liecomndera- 
tion.  -In  an  imdefended  divorce  suit  by  the  husband,  who  claime<1 
damages  against  the  co-respondent,  the  jury  awarded  t*150,  addiufj 
that  they  would  have  awarded  more  if  the  co-respondent  had  been  in  a 
better  position.  The  judge  directed  them  to  reconsider  their  verdict, 
as  the  question  to  be  considered  was  the  injury  done  to  the  petitioner 
by  the  wrongful  act  of  the  co-respondent,  whose  means  were  irrelevant. 
—liikker  v.  Jiikker,  67  L.T.  721. 

(iii.)  P.  D. — Divorce — Undefended  Suit — Decree  in  Abttence  of  Petitioner.— 
The  Court  pronounced  a  decree  niai  in  an  undefended  divorce  suit  by 
the  husband,  without  requiring  his  presence. — Nicolson  v.  Nicohon, 
68  L.T.  28. 

(iv.)  P.  D. — Divorce — Humhand^s  Petition — JT'i/>V  Income — Provision  for 
Husband  attd  Children. — The  marriage  was  dissolved  on  the  husband's 
petition,  to  whom  was  given  the  custody  of  the  five  children  of  the 
marriage.  The  wife*s  income,  derived  from  property  bequeathed  to 
her  with  a  restraint  on  anticipation,  amounted  to  £1,140  a  year  from 
small  leasehold  houses,  and  the  husband^s  to  £350  a  year  derived  from 
business.  The  Court  ordered  that  the  wife  should  pay  the  husband 
£250  a  year  for  himself  for  life,  and  £60  a  year  for  the  support  of  each 
of  the  five  children  in  the  husband's  custody  during  the  life  of  each 
child,  refusing  to  limit  the  allowance  to  the  age  of  sixteen. — 
Midmnter  v.  Midwinter,  68  L.T.  262. 

(v.)  P.  J), — Divorce — Variation  of  Settlements — Absolute  Asinfjnment — Ditt- 
missal  of  Petition—  Order  for  Maintenance.— X  wife  had,  during  tlwj 
coverture,  assigned  certain  property  to  her  husband.  After  obtaining 
a  decree  for  divorce  she  petitioned  that  such  property  might  be  re- 
assigned to  her.  Held,  that  such  assignment  was  not  a  **  settlement,*' 
and  that  the  petition  must  be  dismissed.  Held,  that  on  a  petition  by 
the  wife  for  maintenance,  the  Court  would  order  the  husband  to  secure 
the  property  to  her  for  maintenance. — Chalmers  v.  Chalmers,  68  L.T.  28. 

(vi.)  P.  D. — Divorce — JVife^s  Petition—  Pipamous  Marriage  of  Petitioner- 
Discretional  liar.  — The  wife  petitioned  for  divorce  on  the  ground  of 
adultery  and  desertion.  The  desertion  was  in  1873.  The  wife 
believing  the  respondent  to  be  dead,  married  T.  in  1889.  On  hearing 
that  the  respondent  was  alive  she  left  T.  Held,  that  she  was  entitled 
to  a  decree  of  dissolution  of  marriage. — Potter  v.  Potter,  67  L.T.  721. 

(vii.)  P.  D. — Separation  Order — Justices — Appeal. — Appeals  from  orders 
made  by  justices  under  the  Matrimonial  Causes  Act,  1878,  sect.  4, 
are  to  be  made  to  a  Divisional  Court  of  the  Probate,  Divorce,  and 
Admiralty  Division.- Bluett  v.  IHuett,  68  L.T.  260. 
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Inolosxire  :— 

(i.)  H.  la.^Rightg  of  Turbary— Occupiers  of  Cottages— Land  Purchased  by 
Company — AUotinent  of  Purchase-Money. — By  an  inclosure  award,  made 
in  1806,  some  waste  was  allotted  to  the  lord  in  trust  for  the  occnpiers 
of  certain  cottages,  to  be  used  as  a  turf  common.  A  railway 
comp€bny  took  part  of  such  land  and  paid  the  purchase-money  into 
Court.  Held,  that  the  lord  was  not  deprived  of  his  rights  as  owner 
of  the  soil  in  the  turf  common,  but  was  entitled  to  so  much  of  the 
purchase-money  as  represented  the  value  of  those  rights. — A,-0,  v. 
Meyrick,  L.R.  [1893]  A.C.  1 ;  68  L.T.  174. 

Infant  :— 

(ii.)  C.  A. — Apprentice — Stipulation  in  Deed — Validity. — An  apprenticeship 
deed  contained  a  stioulation  that  the  master  should  not  be  liable  to 
pay  any  wages  to  the  apprentice,  an  infant,  during  a  stoppage  of 
business  caused  by  a  turn-out,  and  that  the  apprentice  might  employ 
himself  during  such  turn-out  in  any  other  manner  and  with  any  other 
person  for  his  own  benefit.  Held,  that  the  stipulation  was  not  for 
the  benefit  of  the  infant,  and  rendered  the  whole  contract  unfair; 
and  that  the  deed  therefore  was  invalid. — Com  v.  Matthews,  L.R. 
[1893]  1  Q.B.  310 ;  62  L.J.  M.C.  61 ;  41  W.R.  262. 

(iii.)  Ch,  D. — Maintenance — Contingent  Interest — Conreyanciny  Act,  1881, 
s.  ^. — Infants  contingently  to  a  share  of  residue  can  be  allowed 
maintenance  out  of  the  income  thereof  until  one  of  them  attains  a 
vested  interest.— ^da»i«  v.  Adams,  L.R.  [1898]  1  Ch.  329 ;  62  L.J.  Ch.  266 ; 
41  W.R.  329. 

Justices  :— 

(iv.)  Q.  B.  D. — Appeal  from — Justices  acting  under  Private  Act — "  Court  of 
Summary  Jurisdictimi  " — Summary  Jurisdiction  Act,  1879,  «.  33 — Inter- 
pretation Act,  1889,  s,  13,  sub-s,  11 — Act  enlarging  Borough. — By  a 
private  Act  lands  were  vested  in  "  deputies  *'  in  trust  for  freemen  of 
the  borough  of  Leicester,  to  whom  they  were  to  be  let  out  as  allot- 
ments. Aji  appeal  was  given  from  the  deputies  to  the  justices  of  the 
peace  for  the  borough,  whose  decision  was  to  be  final  and  conclusive. 
By  the  Leicester  Extension  Act,  1891,  certain  adjoining  places,  called 
'♦  the  added  area,"  were  annexed  to  the  borough.  A  freeman  of  the 
borough,  residing  in  "  the  added  area,"  applied  for  an  allotment,  which 
was  refused  by  the  deputies  on  the  ground  that  he  was  not  resident 
within  the  borough  under  the  private  Act.  The  justices  reversed  this 
decision  and  stated  a  case.  Held,  (1)  that  the  justices  were  sitting  as 
a  court  of  summary  jurisdiction,  and  that  by  the  Act  of  1879  any 
person  aggrieved  by  their  decision  had  a  right  to  appeal  by  special 
case,  notwithstanding  the  express  provision  of  the  private  Act ;  and 
(2)  that  the  effect  of  enlarging  the  borough  was  to  enlarge  the  number 
of  freemen  entitled  to  the  benefit  of  the  private  Act,  and  that  the 
applicant  was  entitled  to  an  sMotment.— Deputies  of  Freemen  of  Leicester 
V.  Lewitt,  62  L.J.  M.C.  51 ;  68  L.T.  201. 

(v.)  Q.  B.  D. — Summary  Jurisdiction— Vagrancy— Vagrant  Act,  s.  3 — Right 
of  Appeal. — The  question  whether  a  person  has  been  guiltv  of  behaving 
in  a  riotous  or  indecent  manner  within  the  meaning  of  the  section  is 
one  of  fact  for  the  justices,  and  there  is  no  appeal  from  their  deter- 
mination.— Bonner  v.  Lushington,  68  L.T.  91. 

Land  Society:— 

(vi.)  C.  A..~  Rules— Construction.— k  land  society  was  formed  for  the 
purchase  of  an  estate  to  be  sold  in  lots  to  the  members.  The  estate 
was  purchased  by  trustees  for  the  society,  the  purchase-money  being 
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secured  by  mortgages  on  which  the  trustees  were  liable.  The  estate 
was  divided  into  allotments,  and  a  price  was  set  npon  each  to  be  paid 
by  instalments,  and  the  allotments  were  to  be  allotted  at  such  prices. 
The  rules  provided  for  the  forfeiture  of  allotments  in  case  of  default, 
and  declared  that  the  rights  of  the  defaulting  member  in  respect  of  a 
forfeited  allotment  should  cease  ;  they  empowered  the  trustees  to  sell 
forfeited  allotments,  and  required  them  in  case  of  such  a  sale  to  pay 
the  proceeds  to  the  defaulting  member,  after  deducting  all  moneys 
payable  by  him.  Bule  35  provided  that  members  should,  in  addition 
to  the  price  of  their  allotments,  pay  a  proportionate  part  of  the  price, 
expenses,  and  interest  payable  in  respect  of  allotments  held  from  time 
to  time  by  the  trustees.  Held,  that  unallotted  and  forfeited  allotments 
were  allotments,  held  from  time  to  time  by  the  trustees  under 
rule  85 ;  and  that  members  were  liable  for  contributions  in  respect 
thereof.— iftTi  v.  Crank,  62  L.J.  Q.B.  145. 

Landlord  and  Tenant  :— 

(i.)  C.  A,— Covenant— Coffee  House — Sale  of  EefreshmenU  by  Grocer.— The 
defendant  was  bound  by  a  covenant  in  the  lease  of  his  house  not  to  use 
the  same  as  a  coffee  house.  He  was  a  grocer,  and  proposed,  as 
auxiliary  to  his  business,  to  sell  light  refreshments,  consisting  of  tea, 
coffee,  <frc.,  to  be  consumed  on  the  premises.  Held,  that  such  sale 
would  be  a  breach  of  the  covenant,  and  injunction  granted  accordingly. 
—FiU  V.  lies,  L.R.  [1893]  1  Ch.  77  ;  62  L.J.  Ch.  258 ;  68  L.T.  108. 

(ii.)  C.  A.— R^itV/  agaimt  Forfeiture — Bepairs — Claim  for  Compensation — 
Procedure— Conveyancing  Act,  1881,  s.  14,  suh-ss,  1,  2. — Decision  of 
Ch.  D.  (see  Vol.  17,  p.  131,  iii.)  affirmed.— Loc*  v.  Pearce,  41  W.R.  369. 

(iii.)  Q.  B.  D,— Relief  against  Forfeiture — Mortgagee  by  Sub-demise- Parties. 
—In  an  application  xmder  sect.  1  of  the  Common  Law  Procedure 
Act,  1860,  made  (after  judgment  in  an  action  of  ejectment  for  non- 
payment of  rent)  by  a  mortgagee  by  sub-demise,  for  relief  against 
forfeiture  of  the  lease,  the  original  lessee  must  be  made  a  party. — Hare 
V.  Elms,  62  L. J.  Q.B.  187 ;  68  L.T.  223 ;  41  W.R.  297. 

Lands  Clauses  Act:— 

(iv.)  Q,  B.  D.— Compulsory  Taking— Notice  to  Treat— No  Steps  Takef^— 
Possession  Taken — At  what  Date  TenanVs  Interest  is  to  be  Calculated — 
Lands  Clauses  Act,  1845,  s.  121. — Notice  to  treat  was  given  in  respect  of  a 
strip  of  land  forming  part  of  lands  held  by  a  tenant  under  a  lease. 
The  tenant  had  then  an  interest  for  more  than  a  year.  No  steps  were 
taken  under  the  notice,  but  afterwards  the  strip  of  land  was  taken 
under  sect.  85.  The  tenant  had  then  an  interest  for  less  than  a 
year.  Held,  that  the  tenant's  interest  was  to  b^  calculated  at  the  time 
when  possession  was  taken,  not  when  the  notice  was  given,  and  that 
accordmgly  a  magistrate  had  jurisdiction  to  assess  the  compensation 
under  sect.  121.— Reg.  v.  Kennedy,  41  W.R.  380. 

(v.)  C%.  B.  "D,— Compulsory  Purchase— Licensed  Premises— Reversion  in— 
Compensation. — In  estimating  the  amount  of  compensation  under  the 
Lands  Clauses  Act  to  be  paid  to  the  reversioner  of  licensed  premises, 
let  on  a  lease  with  twenty-six  years  unexpired,  and  taken  under 
compulsory  powers,  the  arbitrator  should  admit  evidence  to  prove  the 

E resent  market  value  of  the  reversioner's  interest  in  the  premises  as 
censed  premises,  and  need  not  confine  the  evidence  to  the  estimated 
value  of  the  premises  as  a  house  and  shop  apart  from  the  question  of 
whether,  when  the  reversion  falls  in,  they  would  then  be  licensed 
premises.— ^eilow  v.  L.C.C.,  41  W.R,  315. 
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Licensing  :— 

(i.)  Q.  B.  D. — Application  for  Renexcal — Objection  by  Police  Superintendent 
—Refusal — Appeal — Notice—''  Other  Party  " — Licensing  Act,  1828, «.  27 — 
Summary  Jurisdiction  Act,  1879,  «.  31. — The  superintendent  of  police 
for  the  district  opposed  the  renewal  of  a  licence  for  a  beerhouse,  and 
the  renewal  was  refused.  On  an  appeal  to  Quarter  Sessions,  the 
applicant  served  notice  of  appeal  on  the  licensing  justices,  but  not 
upon  the  superintendent  of  police.  Held,  that  the  latter  was  the 
"other  party,"  and  should  have  been  served  with  the  notice;  and 
that,  as  the  applicant  had  availed  himself  of  his  right  to  appeal  to 
Quarter  Sessions,  he  could  not  ask  that  the  licensing  justices  ^ould 
be  ordered  to  re-hear  the  application. — Reg.  v.  Licensing  Justices  of 
Bristol ;  Reg,  v.  Gloucestershire  Justices,  68  L.T.  225  ;  41  W.R.  879. 

(ii.)  Q.  B.  D. — Bonii  Fide  Traveller — Licensing  Act,  1874,  «.  9.— The 
appellant  was  convicted  of  keeping  his  licensed  premises  open  for  the  sale 
of  refreshments  on  Sunday  morning.  The  justices  found  that  many  of 
the  persons  served  were  residents  in,  and  had  come  from,  a  neighbouring 
town  a  little  more  than  three  miles  distant,  in  order  to  obtain  beer ; 
that  they  were  not  bond  Jide  travellers,  and  that  the  appellant  did  not 
believe  them  to  be  such.  Held,  that  on  the  evidence  the  conviction 
was  Tight.— Penn  v.  Alexander,  41  W.R.  392. 

(iii.)  Q.  B.  "D.-Ulegal  Dealing— Licensing  Act,  1874,  s.  ll-Penalty.— The 
provision  that  persons  found  upon  suspected  premises  entered  by  a 
constable  in  pursuance  of  the  Act  to  search  for  liquors  sold  or  kept  for  sale 
contrary  to  law,  shall  be  presumed  to  be  guilty  of  '*  illegally  dealing 
in  intoxicating  liquor  "  until  the  contrary  be  shown,  is  not  confined 
to  a  seller,  but  applies  also  to  a  buyer,  of  such  liquors. — McKemie  v. 
Day,  L.R.  [1893]  1  Q.B.  289  ;  62  L.J.  M.C.  49 ;  41  W.R.  384. 

(iv.)  Q.  B.  "D.—Wine  and  Beerhouse  Act,  1869,  ««.  8,  19 — Application  for 
Transfer  to  New  Tenant — Misconduct  of  Previous  Tenant — Expiration  of 
Licence. — ^F.  was  the  occupier  of  licensed  premises.  In  September, 
1891,  a  renewal  of  the  licence  was  refused,  on  the  ground  that  he  had 
been  convicted  of  allowing  drunkenness  on  the  premises.  The  licence 
expired  on  October  10th,  1891,  but  on  the  5th  F.  gave  up  possession  to 
the  respondent,  who,  on  the  9th,  gave  notice  of  his  intention  to  apply 
for  a  transfer,  and  did  so  apply  on  November  17th,  under  sect.  14  of 
9  (George  lY.,  c.  61.  Held,  assuming  that  the  application  was  properly 
made  under  that  section,  that  the  licence  was  still  in  force,  and  that 
the  discretion  of  the  justices  in  refusing  the  transfer  was  limited  to 
the  grounds  set  forth  in  sect.  8  of  the  Act  of  1869.  Quare,  whether  the 
appUcation  was  rightly  made  under  sect.  14. — Murray  v.  Freer, 
L.R.  [1893]  1  Q.B.  281 ;  62  L.J.  M.C.  33 ;  68  L.T.  56.. 

Limitations  :— 

(v.)  C.  A,^ Lease — Lessee  out  of  Possession  for  Twenty  Years — Title  Extin- 
guished— Action  by  Landlord  on  Covenant— d  d'  4  Will.  IV.,  c.  27,  s.  34. — 
In  1802  D.,  the  plain tifTs  predecessor  in  title,  granted  to  B.  a  lease  of 
a  house  for  eighty -nine  years.  In  1836  G.  took  possession  of  the 
house,  and  remained  in  possession  till  1876,  paying  to  D.  the  rent 
reserved  by  the  lease.  In  1876  G.  assigned  all  his  estate  and  interest 
in  the  lease  to  the  defendant  who  remained  in  possession  till  tiie 
expiration  of  the  lease,  paying  rent  to  D.  and  the  plaintiff.  The 
plaintiff  sued  him  for  breach  of  a  covenant  to  repair.  Held,  that  the 
statute  did  not  transfer  B.'s  right  and  title  to  G.,  and  that  the 
defendant  was  not  liable  on  the  covenants  running  with  the  land 
contained  in  the  lease  to  B.—Tichbome  v.  Weir,  67  L.T.  735. 
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Local  Goyemment  :— 

(i.)  C,  A. — Hospital — "  Noxious  Business  " — Local  Authority — Adjoining 
District — Consent.— A  hospital  is  not  within  the  provisions  of  sect.  112 
of  the  Public  Health  Act,  1875.  The  powers  conferred  by  sect.  131, 
exercisable  by  a  local  authority,  are  not  limited  for  their  exercise  to 
the  district  of  the  local  authority  exercising  them.  Sect.  285  does  not 
apply  to  such  powers  so  as  to  require  for  their  exercise  in  an  adjoining 
district  the  consent  of  the  local  authority  of  such  district. — WitMngton 
Local  Board  v.  Corporation  of  Manchester,  41  W.R.  306. 

(ii.)  Q.  B.  D. — Control  of  Sky  Signs, — Where  a  structure  oomes  within 
the  definition  clause  of  the  London  Sky  Signs  Act,  1891,  it  is  imma- 
terial whether  the  structure  is  wholly  or  only  in  part  erected  or 
used  for  the  purpose  of  advertisement. — L.C.C,  v.  Carwardine, 
62  L.J.  M.C.  40. 

Lord  Mayor's  Court:— 

(iii.)  Q.  B.  D. — Certiorari — Action  for  less  than  £50 — Charge  of  Fraud- 
Discretion — Action  "  Fit  to  be  Tried  '*  in  Superior  Court — Borough  and 
Local  Courts  of  Record  Act,  1872,  Scfied.,  r.  12. — An  action  was  brought 
in  the  Mayor's  Court  for  £35,  and  charges  of  fraudulent  misrepresen- 
tation were  made  against  the  defendant.  The  defendant  moved  to 
transfer  the  action  to  the  High  Court,  upon  the  ground  that  fraud  was 
charged,  and  that  other  similar  claims  were  pending  against  him. 
The  Judge  in  chambers  had  refused  to  order  the  removal.  Held,  that 
the  Judge  had  a  discretion,  and  that  the  fact  of  the  charge  of  fraud 
being  made,  and  of  there  being  similar  actions  anticipated,  did  not 
make  the  action  **  fit  to  be  tried  **  in  the  High  Court,  in  the  sense  that 
a  writ  of  certiorari  ought  to  be  issued  to  remove  it. — Banks  v.  Barcley, 
67  L.T.  861. 

(iv.)  O.  A. — Certiorari — Removal  of  Action — Borough  and  Local  Courts  of 
Record  Act,  1872,  Schedule,  Clause  12. — The  previous  right  of  a 
defendant  to  have  an  action  removed  into  a  Superior  Court  from  the 
Mayor's  Court  is  limited  by  the  clause  above-mentioned,  which 
gives  power  to  the  Judge  in  his  discretion  to  order  the  removal  of  such 
an  action,  but  imposes  the  condition  precedent  that  the  Judge  should 
be  satisfied  that  the  action  is  "  fit  "  to  be  tried  in  the  Superior  Court, 
that  is,  that  it  "  ought "  to  be  so  tried,  or  that  it  is  *'  more  fit "  to  be 
so  tried  than  in  an  inferior  Court. — Banks  v.  HolUngsworth,  L.B.  [1898J 
1  Q.B.  442. 

Lunatlo  :— 

(v»)  C#  A. — Alleged  Lunatic- -Inquiry — Costs — Appeal — Lunacy  Act,  1890, 
ss,  90,  94,  98, 109. — An  inquiry,  instituted  on  the  petition  of  a  husband 
as  to  the  state  of  his  wife^s  mind,  resulted  in  a  finding  that  she  was  of 
sound  mind.  The  Lords  Justices,  sitting  as  Judges  in  Lunacy,  made 
an  order  that  a  portion  of  the  husband's  costs  should  be  paid  by  the 
wife.  An  order  was  afterwards  made  by  a  Judge  charging  the  costs  on 
a  sum  of  consols  standing  in  the  wife's  name,  and  ordering  her  to 
transfer  a  sufficient  part  thereof;  and  subsequently  an  order  was 
made  on  her  non-compliance,  directing  the  official  solicitor  to  make 
the  transfer.  Held,  that  an  appeal  lay  from  the  order  of  the  Lords 
Justices,  and  that  no  leave  was  necessary.  Held,  that  the  Lords 
Justices  had  jurisdiction  to  make  the  order,  and  that  their  discretion 
was  rightly  exercised.  Held,  that  the  subsequent  orders  to  enforce 
the  charge  were  properly  made. — Jn  re  Cathcart,  L.R.  [1893]  1  Ch.  4C6 ; 
41  W.R.  276. 
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Married  Woman  :— 

(i.)  Ch.  D. — Separate  Estate — Settlement — Married  Women's  Property  Act, 
1882,  ss,  2,  19. — Any  property  of  a  woman  married  after  the  com- 
mencement of  the  Act,  which  would  have  been  bound,  apart  from  the 
Act,  by  an  assignment  by  the  husband  alone  in  a  settlement,  is  still, 
by  virtue  of  sect.  19,  bound  by  such  assignment,  notwithstanding 
sect.  2  which  makes  the  property  of  a  woman  married  after  the  passing 
of  the  Act  her  separate  property. — Stevens  v.  Trevor-Garrick,  41  W.R.  412. 

Metropolis  Management:— 

(ii.)  Q.  B.  "D.— Buildings  Erected  Without  Notice— Proceedings  after  Com/pie- 
tion— Metropolitan  Building  Act,  1856,  ss,  45,  46,  47,  105.— After  the 
completion  of  a  building,  which  had  been  erected  without  due  notice 
to,  and  without  the  knowledge  of,  the  district  surveyor,  he  discovered 
that  it  infringed  the  rules  of  the  Act  above  mentioned.  He  served  the 
builder  with  notice  under  sect.  46,  calling  upon  him  to  render  the 
building  comformable  to  the  rules  of  the  Act,  and,  upon  his  failing  to 
comply,  obtained  an  order  from  a  magistrate,  under  sect.  46,  requiring 
him  to  do  so.  Held,  that  sects.  46  and  46  apply  only  to  buildings  under 
construction  and  not  to  completed  buildings,  and  that  sect.  106  did  not 
enable  the  surveyor  to  take  any  proceeding  under  these  sections  after 
completion  of  the  buildings.— /Swtt/i  v.  Legg,  L.R.  [1893]  1  Q.B.  898. 

(iii.)  Q.  B.  "D,— Building  in  New  Street — Building  Line — WaU — MetropoUe 
Management  Act,  1862,  ss.  76.  98. — The  appellant  erected  upon  his  land 
in  a  new  street  in  the  metropolis  a  wall  in  advance  of  and  at  right 
angles  to  the  general  line  of  buildings  without  the  consent  of  the 
London  County  Council.  The  wall  was  upwards  of  seven  feet  high. 
Held,  that  it  was  a  ''  building,  structure,  or  erection "  within  the 
meaning  of  sect.  76  of  the  Act,  and  could  not  be  erected  within  50  feet 
of  the  highway,  and  in  advance  of  the  general  building  line  without 
the  consent  of  the  London  County  Council. — Ellis  v.  Plumstead  Board 
of  Works,  68  L.T.  291. 

(iv.)  Q.  B.  "D. —Obstructions  in  Streets— Costermongers — MicJiael  Angela 
Taylor's  Act,  s.  65— Metropolitan  Streets  Acts,  1867  d;  1868.— A  coster- 
monger  who  had  complied  with  the  police  regulations,  was  convicted 
under  the  first-named  Act  for  non-compliance  with  an  order  by  a  district 
Board  of  Works  for  the  removal  of  his  stall  which  obstructed  a  street 
in  the  district.  Held,  that  the  conviction  was  wrong,  as  the  first 
named  Act  was  inconsistent  with,  and  had  been  impliemy  repealed  by, 
the  later  Acts.  —  Summers  v.  Holbom  District  Board  of  Works, 
68  L.T.  226. 

Mortgage  :— 

(v.)  C.  A.,— Foreclosure — Action  for  Arrears  of  Interest — Liquidated  Sum — 
R.S.C.,  1883,  O.  iii.,  r.  6 ;  0.  xiv.— Mortgagees  commenced,  in  1891,  an 
action  claiming  payment  of  principal  and  interest,  an  account  of 
what  was  due,  foreclosure,  and  a  receiver.  The  equitable  tenant  for 
life  of  the  mortgage  money  was  appointed  receiver,  with  authority  to 
retain  arrears  of  interest  and  tho  current  interest  out  of  the  rents. 
The  rents  were  insufficient  to  provide  the  current  interest.  The 
action  had  not  been  tried.  The  plaintiffs,  in  1892,  commenced  a 
second  action,  indorsing  the  writ  for  a  definite  sum,  being  the  amount 
of  two  years*  interest,  less  the  rents  received,  and  applied  for  summary 
judgment.  Held,  that  there  was  no  liquidated  sum  for  which  the  writ 
could  be  indorsed,  as  the  receiver  had  liberty  to  retain  the  interest 
out  of  the  rents.  Held,  also,  that  as  a  mortgagee  in  a  foreclosure 
action  obtains  a  personal  order  for  payment  of  principal  and  interest, 
the  amount  claimed  in  the  second  action  could  be  recovered  in  the 
first,  and  the  second  action  was  wrongly  brought.— £ari  Poulett  v. 
Viscount  HiU,  L.R.  [1893]  1  Ch.  277. 
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(i.)  Ch,  T},-^ Priority — Neglipence  of  One  of  Two  Executors, — The  acta  of 
one  of  several  executors  cannot  bind  the  estate  so  as  to  preclude  other 
persons  interested  in  the  estate  from  relying  on  their  legal  title.  The 
Court  will  not  interfere  against  the  legal  title  except  where  the  owner 
himself  or  some  predecessor  in  title  has,  personally,  either  been  guilty 
of  misconduct  or  conferred  on  the  mortgagor  an  authority  to  deal 
with  the  property  as  if  it  were  imincumbered.  A.,  one  of  two 
executors,  and  tenant  for  life  of  a  residuary  estate  which  included 
a  mortgage,  kept  the  title  deeds  of  the  mor^aged  property.  At  the 
mortgagor's  request  she  sent  him  the  deeds  to  enable  him  to  raise 
a  loan  to  pay  off  the  mortgage.  He  returned  a  parcel  which  purported 
to  contain  the  deeds.  He  had,  however,  kept  them,  and  by  means 
thereof  obtained  a  loan  on  mortgage  from  X.,  purporting  to  execute 
a  legal  mortgage.  B.,  the  other  executor,  and  legatee  of  the  residuary 
estate  in  remainder  after  the  death  of  A.,  claimed  to  be  entitled  to 
priority  over  X.  Held,  that  he  was  so  entitled,  and  that  X.  must 
hand  over  the  title  deeds  to  him. — Jones  v.  Ingham,  L.R.  [1893] 
1  Ch.  352;  62  L.J.  Ch.  100;  68  L.T.  152;  41  W.R.  235. 

(ii.)  Ch.  D. — Two  Properties — Release  of  One — Right  to  Redeem  both — Appor- 
tionment,— Properties  A.  and  B.  were  mortgaged  to  X.  to  secure  £6,000. 
The  same  properties  were  then  mortgaged  to  Y.  to  secure  ^5,000.  A. 
was  then  mortgaged  to  Y.  to  secure  £2,500.  There  was  a  subsequent 
mortgage  of  both  properties.  By  a  deed  in  1885,  made  between  Y.,  X. 
and  the  mortgagor,  the  mortgage  for  £2,500  was  assigned  to  X.  and 
the  property  A.  was  discharged  from  the  mortgage  for  £5,000.  Y. 
afterwards  brought  a  redemption  and  foreclosure  action  against  the 
mortgagees  and  mortgagor  in  respect  of  the  property  B.  comprised  in 
the  mortgage  for  £5,000,  and  obtained  an  order  for  foreclosure  absolute. 
Held,  that  the  deed  of  1885  did  not  afifect  the  right  of  Y.  to  redeem 
both  properties  comprised  in  the  mortgage  for  £6,000  to  X. ;  and  that 
he  did  not  lose  such  right  in  consequence  of  the  order  for  foreclosure. 
But  that,  if  Y.  did  redeem  both  properties,  there  must  be  an  appor- 
tionment of  the  amount  to  be  borne  by  the  respective  properties. — 
Flint  V.  Howard,  67  L.T.  760. 

Negligence  :— 

(iii.)  C,  A. — Surveyor — Certificate  as  to  Progress  of  Buildings — Mortgagee — 
Untrue  Statement — Liability  of  Surveyor, — The  mortgagee  of  the  interest 
of  a  builder  under  a  building  agreement  advanced  him  moneys  from 
time  to  time  on  the  faith  of  cert&cates  given  by  a  surveyor  as  to  the 
progress  of  the  buildings.  There  was  no  contractual  relation  between 
surveyor  and  the  mortgagee.  In  consequence  of  the  negligence  of  the 
surveyor,  but  without  fraud,  the  certificates  contained  untrue  state- 
ments as  to  the  progress  of  the  buildings.  Held,  that  the  surveyor 
owed  no  duty  to  the  mortgagee,  and  could  not  be  made  liable  to  him 
for  his  negligence.— L«  Lievre  v.  Gould,  L.R.  [18113]  1  Q.B.  491. 

Nuisance  :— 

(iv.)  Ch.  D. — Electric  Current— Interference  with  Telephones — Statutory 
Authority. — A  person  who  has  created  an  electric  current  for  his  own 
purposes,  and  has  discharged  it  into  the  earth  beyond  his  control,  is 
responsible  for  damage  done  by  it  to  a  neighbouring  proprietor, 
althou^  such  proprietor  is  using  his  property  for  an  extraordinary 
purpose  in  respect  of  which  alone  the  damage  arises.  The  lessee  of  a 
tramway,  havmg  obtained  the  consent  of  the  Board  of  Trade,  given 
under  the  powers  of  a  provisional  order,  duly  confirmed  by  statute, 
worked  the  same  by  electricity,  under  a  system  which  involved  the 
return  of  the  current  by  an  uninsulated  wire.  The  current  by  leakage 
interfered  with  the  instruments  of  a  telephone  company,  who  sued  for 
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an  injunotion.  HMy  that  the  action  was  maintainable,  and  that  the 
plaintiffs  were  not  bound  to  protect  themselves  against  the  non -natural 
use  of  the  defendant's  property.  But,  heldy  that  the  defendant  had 
statutory  authority  to  use  electrical  power,  and  that  the  system  used 
by  him  was  as  good  as  any  other  which  had  come  into  practical  use, 
and  that  its  use  was  a  reasonable  exercise  of  the  statutory  authority, 
and  that  the  defendant  was  not  bound  to  adopt  certain  later  improve- 
ments or  inventions.  Heldf  therefore,  that  the  action  must  be 
dismissed.— i^aftonai  Telephone  Co,  v.  Baker,  68  L.T.  2aS. 

(i.)  Ch.  D. — Noise — Music — Malice. — The  giving  of  musical  lessons  by  a 
teacher  of  music,  the  lessons  extending  over  seventeen  hours  in  a  week, 
there  being  also  from  time  to  time  practising  on  the  piano  and  violin, 
and  singing,  and  in  the  evening  musical  performances  for  the  enter- 
tainment of  persons  living  in  the  house,  and  occasionally  musical 
parties,  and  frequent  practising  on  the  violoncello  as  late  as  eleven  at 
night :  Held,  not  to  constitute  a  legal  nuisance  of  which  the  occupier 
of  the  adjoining  house  was  entitled  to  complain.  But  an  injunction 
was  granted  to  restrain  the  occupier  of  the  adjoining  house  from 
causing  or  permitting  any  sounds  or  noise  in  his  house,  so  as  to  vex  or 
annoy  the  occupier  of  the  first  house,  the  Court  being  satisfied  that  he 
had  been  making  noises  on  musical  instruments  and  otherwise 
maliciously  for  the  purpose  of  annoying  the  occupier  of  the  first  house. 
—Christie  v.  Daveyyh.R.  [1898]  1  Ch.  316. 

Parliamentary  Election  :— 

(ii.)  Q.  B.  jy.— Petition— Place  of  Trial — Change  of— '' Special  Circum- 
stances^* — 31  d^  32  Vict.,  c.  126,  s.  11,  sub-s,  11. — There  is  no  jurisdiction 
to  order  the  trial  of  an  election  petition  to  be  removed  from  the 
locality  of  the  election  on  the  mere  grounds  of  convenience  or  saving 
of  expense. — Lawson  v.  Chester-Master,  L.K.  [1893]  1  Q.B.  265; 
68  L.T.  60;  41  W.R.  22L 

Partnership  :— 

(iii.)  Ch,  D. — Annual  AccoutUs — Date  for  Taking — Profits  between  Nominal 
Date  and  Actual  Signing. — Partnership  articles  provided  that  on  the 
3l8t  March  in  each  year,  or  as  near  thereto  as  conveniently  might  be, 
a  general  account  should  be  taken,  and  a  balance-sheet  signed  by  the 
partners ;  and  that  if  any  partner  should  die  during  the  term  of  the 
partnership  his  share  in  the  capital  and  profits  shomd  be  taken  at  the 
amount  appearing  as  standing  to  his  credit  in  the  last  annual  balance- 
sheet  signed  before  his  death,  with  an  addition  on  account  of  the 
proportion  of  profits  accrued  since  the  last  account  according  to  the 
average  amount  of  profits  during  a  given  term.  Between  the  31st 
March,  1890,  and  the  31st  March,  1891,  a  railway  company  gave  notice 
to  treat  for  some  partnership  premises.  On  the  8th  April,  1891,  the 
company  made  an  offer,  which  was  accepted  on  the  11th  April,  A., 
one  of  the  partners,  having  died  on  the  10th  April.  The  balance-sheet 
for  March  31st,  1891,  had  not  yet  been  signed.  Held,  that  the  balance- 
sheet  of  March,  1891,  must  be  deemed  to  have  been  signed  on  the  31st 
March,  1891,  and  that  A.'s  share  must  be  ascertained  on  the  basis  of 
that  account,  and  not  on  the  basis  of  the  account  of  1890,  and  that  his 
estate  was,  therefore,  entitled  to  share  in  the  enhanced  value  of  the 
premises  caused  by  the  negotiations  with  the  company. — Hunter  v. 
Dowling,  L.R.  [1893]  1  Ch.  391 ;  07  L.T.  826;  41  W.R.  390. 

(iv.)  Ch.  D. — Articles  —Bankruptcy  of  Partner. — Partnership  articles  between 
a  father  and  three  sons,  the  whole  capital  being  provided  by  the 
father,  contained  a  stipulation  that  on  the  death  or  bankruptcy  of  a 
partner  his  share  in  the  capital  should  remain  as  a  loan  to  the  other 
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partners  during  the  residue  of  the  term  of  fourteen  years  at  interest. 
The  father  and  the  two  eldest  sons  became  bankrupt,  and  the  trustees 
in  bankruptcy  claimed  that  the  provision  above-mentioned  was 
invalid.  Held,  that  the  defendant,  the  third  son,  should  be  appointed 
receiver  and  manager,  but  that  he  must  give  security,  pass  his 
accounts,  furnish  the  plaintiffs  with  proper  accounts,  allow  them 
access  to  the  books,  and  pay  the  balances  in  his  hands  when  they 
should  reach  an  agreed  amount  into  Court,  or  into  a  joint  banking 
account  of  the  plaintiffs  and  himself. — Collins  v.  Barker ^  L.R.  [1898] 
1  Ch.  578. 

(i.)  Q.  B.  D.- Judgment  by  Consent  AgcUnst  One  Partner — Counter-Claim 
by  Other  Partner — Arbitration — Reference  of  **  AU  Matters  in  Action." — 
In  an  action  against  E.  and  J.,  two  partners,  on  an  application  under 
Order  xiv.,  r.  1,  E.  consented  that  judgment  should  be  entered  against 
him,  and  J.  obtained  leave  to  defend.  '*  All  matters  in  difference  in 
the  action  *'  were  referred  to  a  master.  J.  raised  a  counter-claim  for 
a  balance  alleged  to  be  due  to  the  partnership.  The  master  found  in 
favour  of  J.  m  the  original  action,  and  awarded  him  £230  on  the 
counter-claim.  Held,  tbeit  the  judgment  against  E.  did  not  prevent  J. 
from  recovering  a  balance  due  to  the  partnerdiip.  Held,  also,  that 
under  the  terms  of  the  reference,  the  counter-claim,  as  well  as  the 
original  action,  was  properly  before  the  master. — WeaU  v.  James, 
68  L.T.  54. 

Poor  Law:— 

(ii.)  Q,  B.  D, ^Rating — Assessment — Appedlr— Vestry — Local  Act.— Where 
a  vestry  has,  in  accordance  with  a  local  Act,  made  an  assessment, 
there  is  an  appeal  to  the  justices  at  special  sessions  under  6  <&  7  Will.  IV., 
c.  96,  s.  6 ;  and  such  appsal  is  not  affected  by  the  Union  Assessment 
Committee  Act,  1864,  s.  1,  which  only  applies  to  valuations  made 
under  the  Union  Assessment  Conmiittee  Act,  1862. — Reg.  v.  Price^ 
68  L.T.  171. 

(iii.)  C.  A. — Rating — Sewage  Works — Metropolis  Management  Act,  1856, 
8s.  185,  150. — The  appellants  owned  certain  sewage  works,  consisting 
of  deodorizing  and  outfall  works,  pumping  engines  and  machinery, 
constructed  under  the  Act  above  mentioned.  Held,  that  such  works 
were  placed  on  the  same  footing  as  sewers,  and  that  the  appellants 
were  not  liable  to  be  assessed  to  the  poor  rate  in  respect  thereof. — 
L.C.C.  V.  Assessment  Committee  of  the  Woolwich  Union;  L.C.C.  v. 
Assessment  CommiUee  of  St  George's  Union,  L.R.  [1893]  1  Q.B.  210; 
68  L.T.  71 ;  41  W.R.  227. 

(iv.)  Q.  B.  D. — Rating — Exemptions — Crown  Property — Volunteer  Corps — 
Storehouse  for  Arms— Volunteer  Act,  1863,  s.  26. — Premises  occupied  by 
the  commanding  officer  of  a  volunteer  corps  for  the  purposes  of  the 
service  of  the  corps,  and  being  reasonably  necessary  for  such  service, 
are  exempt  from  rates,  including  both  such  part  of  the  premises  as  is 
a  storehouse  for  arms,  ammunition,  and  stores,  and  all  such  other 
I)arts  of  the  premises  as  are  reasonably  necessary  for  the  service  of  the 
corps. — Pearson  v.  Holbom  Asttessment  Committee,  L.R.  [1893]  1  Q.B.  389. 

(v.)  Ch.  D.— Rating— Collection— County  Rate— Parish  in  Two  Counties — 
County  Rates  Act,  1852,  ss.  21,  26,  31,  32,  33,  84.— The  parish  of  D., 
which  Tyas  formerly  extra-parochial,  and  partly  in  H.  county  and 
parti  V  in  K.,  was  in  the  year  1856,  by  Act  of  Parliament,  formed  into  a 
parisn,  and  it  was  provided  that  it  should  be  deemed  to  be  altogether 
in  H.,  but  that  the  county  rate  should  continue  to  be  paid  and  payable 
to  the  respective  treasurers  for  those  rates  of  H.  and  K.  within  which 
the  lands  were  situated.  The  guardians  of  the  union  in  which  D.  was 
situated   received   precepts  for   the   county  rates  from  the  County 
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Goimcils  of  H.  and  E.,  and  issued  a  precept  to  the  churchwardens  of 
D.  for  rates  including  the  county  rates.  Heldy  that  the  county  rates 
of  H.  and  E.  ought  not  to  he  levied  equally  on  the  whole  parish  ;  hut 
that  each  part  of  the  parish  must  pay  only  the  county  rate  of  its  own 
county. — A.-G.  v.  Churchwardens  and  Overseers  of  Deeping  St.  Nicholas^ 
62  L.J.  Ch.  188;  68  L.T.  278. 

(i.)  Q.  B.  jy.— Settlement— Apprenticeships  WiU,  and  Af.,  c.  11,  «.  8— 
31  Geo.  II. f  c.  11,  s.  1. — In  order  to  acquire  a  settlement  hy  apprentice- 
ship in  the  place  where  the  pauper  was  hound  apprentice,  it  is  not 
necessary  for  such  apprentice  to  have  heen  hound  by  indenture,  any 
deed,  writing,  or  contract,  duly  stamped,  heing  sufficient. — Guardians 
of  Woodstock  V.  Guardians  of  Shipton-on- Stout ^  62  L.J.  M.C.  43. 

Praotloe  :— 

(ii.)  Q,  B,  D. — Appeal — County  Court — Service  of  Notice— London  Agent. — 
In  appeals  from  county  courts  where  the  respondent's  solicitor  carries 
on  business  in  the  country,  it  is  not  enough  that  the  notice  of  appeal 
should  be  served  on  the  London  agent  of  such  solicitor.  It  must  be 
served  on  the  respondent's  country  solicitor. — Jackson  v.  Margrett, 
68  L.T.  91 ;  41  W.R.  267. 

(iii.)  Ch.  D. — Attachment —  Motion  —  Irregularity  —  Condonation  —  R.S.C., 
1883,  0.  Iii.,  r.  4  ;  O.  Ixx.,  r.  1.— The  notice  of  motion  for  attachment 
was  marked  '*  Before  Mr.  Justice  Eekewich  "  instead  of  **  Before  Mr. 
Justice  Stirling  "  who  had  seisin  of  the  action.  Held,  that  Stirling,  J., 
might  have  remedied  the  irregularity  by  giving  leave  to  amend  the 
notice.  The  motion  was  heard  by  Eekewich,  J.,  as  vicegerent  for 
Stirling,  J.,  and  leave  was  given  to  amend  the  notice.  No  affidavits 
were  served  with  the  notice  of  motion,  and  the  notice  did  not  state  the 
grounds  of  it.  The  defendant  had  subsequently  seen  copies  of  the 
affidavits,  and  had  answered  them.  Held,  that  the  defendant  ought  to 
have  had  an  opportunity  of  knowing  both  the  grounds  of  the  applica- 
tion and  the  evidence,  and  that  he  was  entitled  to  take  advantage  of 
the  objection,  though  he  had  answered  the  affidavits,  and  though  he 
appeared  by  counsel.  On  an  application  affecting  the  liberty  of  the 
subject  the  Court  will  not  readily  condone  a  non-compliance  with  the 
rules.— Taytor  v.  Roe,  68  L.T.  213. 

(iv.)  C.  A. — Attachment — Service  of  Notice — No  appearance — R,S.C,.,  1883, 
0.  xliv.,  r.  2;  O.  Ixvii.,  r.  4. — Where  a  party  has  not  entered  an 
appearance,  a  notice  of  motion  for  leave  to  issue  a  writ  of  attachment 
against  him  is  sufficiently  served  by  filing  at  the  central  office. — Evans 
V.  Noton,  L.R.  [1893]  1  Ch.  262  ;  68  L.T.  271 ;  41  W.R.  230. 

(v.)  Q.  B.  J}.— Costs— Refreshers— R,S.C.,  1883,  O.  Ixv.,  r.  27  (48).— When 
a  trial  has  not  occupied  five  hours  on  the  first  day,  but  on  the  second 
day  the  five  hours  are  completed,  and  a  further  period  is  occupied  on 
that  day  before  the  case  is  concluded,  a  *'  clear  day  "  begins  after  the 
expiration  of  the  five  hours,  and  refreshers  may  be-  allowed  in  respect 
of  the  work  done  on  the  second  day  after  the  eX|riration  of  the  five 
hours.— O'JIara,  Matthews  d;  Co.  v.  ElUott  d'  Co.,  L.R.  [1893]  1  Q.B.  362 ; 
68  L.T.  166;  41  W.R.  248. 
(vi.)  C.  A. — Costs — Successful  Plaintiff  Deprived  of  Costs — Oppression— 
R.S.C.,  1883,  O.  Ixv.,  r.  1.— The  plaintiff  sued  for  damages  for  libel. 
The  Times  had  published  a  letter  signed  by  the  plaintiff,  and  a  leading 
article  thereon,  and  also  a  letter  from  a  third  person  on  the  subject  of 
the  letter.  The  Star  newspaper  published  the  article  complained  of, 
commenting  on  what  had  appeared  in  the  Times,  and  attacking  the 
plaintiff  personally.  The  defendants  pleaded  that  their  article  was  a 
fair  comment  on  a  matter  of  public  interest.    The  jury  found  a  verdict 
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for  Ihe  plaintiff,  with  one  shilling  damagee.  The  Jadge  made  an  order 
depriving  her  of  co6ts.  The  Gout  was  of  opinion  that  the  plaintiff's 
letter  was  not  really  written  hy  her,  but  that  she  had  allowed  her  name 
to  be  used  for  the  purposes  of  political  controversy.  ifeW,  that,  under 
the  circumstances,  it  was  oppressive  <m  the  part  of  the  plaintiff  to 
bring  the  action,  and  that  there  was  good  cause  for  which  the  Judge 
might,  in  the  exercise  of  his  discretion,  deprive  her  of  costs. — O'Connor 
V.  The  Star  Xetc^paj>fr  Co.,  68  L.T.  146. 

(i.)  P.  D. —  Coft)t — Admiralty — Attendance  of  Country  Solicitor  in  Ijondon. 
— In  Admiralty  actions,  where  the  statements  of  the  witnesses  have 
been  taken  by  the  country  solicitor,  and  the  responsibility  for  the  due 
collection  of  the  evidence  has  rested  with  him,  his  presence  at  the 
trial  in  London  may  be  necessary  for  the  proper  conduct  of  the  case, 
and,  if  so,  the  costs  of  his  attendance  should  be  allowed  on  taxation. — 
The  Soto,  L.R.  [1893:  P.  73  ;  62  L.J.  P.  17. 

(ii.)  Cll.  D. — Dutcovery — Privilege— Private  Examination  of  BanJcrupt — 
Shorthand  Sotes. — The  transcript  of  the  shorthand  notes  of  the  evidence 
given  at  the  private  examination  of  a  bankrupt  held  by  the  solicitor 
of  the  trustee  in  bankruptcy  under  sect.  27  of  the  Bankruptcy  Act, 
1883,  for  the  purpose  of  enabling  him,  in  his  professional  capacity,  to 
advise  the  trustee  whether  or  not  an  action  should  be  brought,  is 
privileged  from  production. — Learoyd  v.  Halifax  Joint  Stock  Bankintj  Co., 
68  L.T.  158 ;  41  W.R.  344. 

(iii.)  Ch.  D. — Execution— Dormant  Action — Xotice  to  Proceed — R,S.C., 
1883,  O.  Ixiv.,  r.  13. — Certain  accounts  and  enquiries  were  directed 
in  a  partnership  action.  In  June,  1884,  December,  1884,  and  June, 
1885,  orders  were  made  directing  certain  costs  to  be  paid  by  the 
defendant.  In  August,  1884,  leave  was  given  to  the  plaintiff  to 
issue  a  writ  of  attachment  against  the  defendant  for  non-compliance 
with  the  first  of  such  orders.  In  January,  1885,  the  plaintiff  gave 
notice  of  motion  for  leave  to  issue  a  writ  of  attachment  for  non- 
compliance with  the  said  three  orders.  No  effective  proceeding 
had  been  had  in  the  action  since  August,  1884.  Held,  that  the 
plaintiff  was  not  bound  to  give  the  defendant  a  month's  notice  of 
the  application.— Tfli/ior  v.  Roe,  68  L.T.  253. 

(iv.)  Ch..  D. — Foreclosure — Default  of  Appearance — Money  in  Hands  of 
Receiver, — The  plaintiff  commenced  a  foreclosure  action,  asking  for 
judgment  for  principal  and  interest,  a  receiver,  an  account  and  fore- 
closure. Statement  of  claim  wa^  delivered,  and  a  receiver  appointed. 
The  defendant  did  not  appear.  The  plaintiff  moved  for  judgment  in 
default  of  appearance,  and  asked  for  a  direction  '*  that  any  person 
redeeming  under  this  order,  and  the  plaintiff  in  case  of  foreclosure,  should 
be  at  liberty  to  apply  in  chambers  for  the  payment  of  any  moneys  in  Court 
or  in  the  hands  of  the  receiver."  Held,  that  such  direction  can  only 
be  inserted  under  special  circumstances,  which  were  not  shewn  to 
exist  in  this  case ;  and  that  the  order  for  payment  of  principal  and 
interest  could  only  be  made  on  production  of  an  affidavit  that  nothing 
had  been  received  on  account  thereof  since  the  issue  of  the  writ. — 
Cheston  v.  Wells,  68  L.T.  197  ;  41  W.R.  374. 

(v.)  C.  A. — Interpleader— Appeal—  Decision  in  Snmmary  Manner — R..S\C., 
1883,  O.  Ivii.,  rr.  9,  11. — Where,  upon  an  interpleader  summons, 
the  question  is  one  of  law,  and  the  Judge  decides  it  without 
directing  an  issue  or  a  special  case,  his  decision  is  a  decision  in  a 
summary  manner,  and  is  not  subject  to  appeal. — In  re  Tarn^ 
41  W.R.  397. 

(vi.)  Q.  B.  "D.—Notice  of  Trial^Time  for— No  Reply— R.S.C.y  1883. 
0.  xxvii.,  r.  13  ;  0.  xxxvi.,  rr,  11,  15.— Pleadings  are  not  deemed  to  be 
closed  until  the  time  allowed  for  reply,  therefore  when  the  plaintiff 
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does  not  join  issue  by  delivering  a  reply,  he  cannot  give  notice  of  trial 
until  the  expiration  of  the  twenty-one  days  allowed  for  reply. — 
Robinson  v.  Caldtcell,  L.R.  [1893]  1  Q.B.  619;  68  L.T.  218; 
41  W.R.  364. 

(i.)  Q.  B.  D. — Non-joinder  —  Adding  Parties  —  Plea  in  Abatement  — 
R,S.C„  1883,  O.  xvi.,  r.  11.— A  defendant  is  entitled  to  have  a 
co-contractor  joined,  where,  prior  to  the  Judicature  Act,  a  plea  in 
abatement  might  have  been  pleaded.  But  the  application  of  such  plea 
is  not  revived,  so  as  to  entitle  a  defendant  to  an  order  to  join  a 
co-contractor  who  is  resident  out  of  the  jurisdiction. — Wilson^  Son  d'  Co, 
V.  KUlick,  62  L.J.  Q.B.  134 ;  68  L.T.  169. 

(ii.)  Ch.  D,  — Order  for  Sale  of  Goods — Shares  in  Company — R.S.C.^ 
1883,  0. 1.,  r.  2. — Shares  in  a  limited  company  fall  within  the  words 
of  the  rule,  **  Any  goods,  wares,  or  merchandise,  which  for  any  just 
and  sufficient  reason  it  may  be  desirable  to  have  sold  at  once." — 
Evans  v.  Davies,  68  L.T.  244. 

(iii.)  C.  A. — Parties — Non-joinder  of  Defendant — Foreigner  out  of  Jurisdiction 
— R.S.C.,  1883,  0.  xvi.,  r.  11 — Discretion, — Where  an  action  was  brought 
against  one  of  two  joint  contractors,  the  other  being  a  foreigner 
resident  out  of  the  jurisdiction,  heldy  that  the  defendant  was  not 
entitled  as  of  right  to  have  the  other  joint  contractor  added  as  a 
defendant ;  and  that,  as  a  matter  of  discretion,  the  Court  ought  not, 
under  the  circumstances,  to  order  that  he  should  be  added. — Wilson 
V.  Ralcarres  Brook  Steamship  Co.,  L.R.  [1893]  1  Q.B.  422. 

(iv.)  C.  A. — Parties  —  Representation  —  Action  of  Tort — Trade  Union — 
R.S.C.y  1883,  0.  xvi.,  r.  9.— The  words  of  the  rule  only  extend  to 
persons  who  have  or  claim  some  beneficial  proprietary  ri^t  which 
they  are  asserting  or  defending  in  the  cause  or  matter.  Therefore, 
where  the  defendants,  who  were  officers  of  certain  trade  unions,  were 
sued  **as  well  on  their  own  behalf  as  on  behalf  of  and  as 
representing  all  the  members  of  each  of  the  societies  to  which  they 
respectively  belong,"  for  maliciously  and  wrongfully  inducing  certain 
persons  to  break  their  contracts  with  the  plaint^;  held,  that  the 
members  of  the  trade  unions  had  not  "  the  same  interest  in  one  cause 
or  matter  "  within  the  meaning  of  the  rule,  and  that  the  words  above 
set  out  must  be  struck  out. — Temperton  v.  Russell,  L.R.  [1893] 
1  Ch.  435  ;  41  W.R.  321. 

(v.)  C.  A. — Parties — Recovery  of  Land— Equitable  Title — Legal  Estate. — 
A  plaintiff  seeking  to  recover  possession  of  land  upon  an  equitable 
title  must  make  the  person  in  whom  the  legal  estate  is  vested,  a  party 
to  the  action.— ^Z^  v.  Woods,  68  L.T.  143. 

(vi.)  Ch,  D. — Partition — Costs — Incumbered  Share. — Further  consideration 
of  a  partition  action.  The  property  had  been  sold  and  the  money 
was  in  Court.  The  chief  clerk  had  certified  that,  out  of  three  shares, 
one  was  free  from  incumbrance  and  the  other  two  incumbered.  Held, 
that,  as  a  general  rule,  and  without  attempting  to  limit  judicial  dis- 
cretion, only  one  set  of  costs  should  be  allowed  out  of  the  entire 
proceeds  of  sale  in  respect  of  each  share. — Cation  v.  Baxter,  68  L.T.  246. 

(vii )  C.  A. — Pauper— Appeal. — The  Court  of  Appeal  has  inherent  jurisdic- 
tion to  grant  an  ex  parte  application  for  leave  to  appeal  in  forma 
pauperis.— In  re  Goldberg,  L.R.  [1893]  1  Q.B.  417 ;  62  L.J.  Q.B.  127  ; 
68  L.T.  142 ;  41  W.R.  210. 

(viii.)  Q.  B.  D. — Pleading — Statement  of  Claim— Joinder  of  Games  of  Action 
—R.S.C.,  1883,  O.  xviii.,  r.  5.— The  statement  of  claim  in  an  action 
against  executors  stated  that  their  testator  had,  in  consideration  of 
certain  alleged  services  rendered  by  the  plaintiff,  and  at  his  request, 
promised  to  bequeath  him  the  sum  of  £6,000,  but  had'  failed  to  do  so. 
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There  were  also  paragraphs  claiming  the  same  snm  as  against  the 
defendants  personally,  on  the  ground  that  they  had  by  undue  inflnence 
and  fraud  induced  the  testator  to  break  his  contract  with  the  plaintiff. 
Held,  that  the  claim  against  the  defendants  personally  could  not  be 
joined  with  that  against  them  as  executors. — Whittcorth  v.  Darbuhire, 
68  L.T.  216 ;  41  W.R.  317. 

(i.)  Ch.  D. — Pleading — Striking  Out — Statement  of  Claim  seeking  Belief  not 
A$ked  by  Wnt—R.S.C,  1883,  0.  xix.,  r.  27;  O.  xx.,  r.  4.— The 
writ  in  a  partnership  action  claimed  an  account,  and  an  injunction  to 
restrain  the  defendant  from  dealing  with  the  assets  of  the  partnership. 
The  statement  of  claim  alleged  that  on  the  faith  of  certain  representations 
by  the  defendant,  the  plaintiff  had  paid  him  a  premium.  It  alf  o 
alleged  conduct  on  the  part  of  the  defendant  entitling  the  plaintiff 
to  damages,  and  claimed,  in  addition  to  the  relief  asked  by  the  writ, 
the  return  of  the  premium,  and  damages.  Held,  that  the  statement 
of  claim  was  irregular,  as  it  claimed  rcSief  substantially  different  from 
that  sought  by  the  writ ;  that  it  was  not  an  alteration,  modification, 
or  extension  of  the  writ,  and  must  be  struck  out. — Care  v.  Crew, 
68  L.T.  254 ;  41  W.R.  369. 

(ii.)  C.  A.— Receiver—Future  Earnings— R.S.C.,  1883,  0.  xlii.,  r.  3 ; 
0. 1.,  r.  15a. — A  judgment  creditor  is  not  entitled  to  a  receiver  of  the 
future  earnings  of  his  judgment  debtor  in  a  case  where  the  debtor 
has  not  assigned  or  charged  such  earnings,  or  made  a  snm  payable 
out  of  them,— Holmes  v.  MUlage,  68  L.T.  205 ;  41  W.R.  354. 

(iii.)  Ch.  D. — Recovery  of  Land — Brea/^h  of  Covenant— Continuing  Breach — 
Injunction— Joinder — Leave  of  Court — R.S.C.,  1888,  O.  xviii.,  r.  2; 
0.  xxxvi.,  r.  58. — The  leave  of  the  Court  is  not  required  for  the 
joinder  of  a  claim  for  an  interlocutory  injunction  to  restrain  the 
continuance  of  a  breach  of  covenant  with  a  claim  for  the  recovery  of 
land  for  a  past  breach  of  the  same  covenant,  the  interlocutory 
injunction  being  merely  a  substitute  for  damages  between  the 
issue  of  the  writ  and  the  trial  of  the  acUon,—Read  v.  Wottoti^ 
68  L.T.  209. 

(iv.)  C.  A.  Si  Q.  B.  D,— Service  out  of  Jurisdiction — Co-defendant  wUkin 
JvHsdiction^-R.S.C,  1883,  O.  xi.,  r.  i  {g).—ln  order  to  justify  service 
out  of  the  jurisdiction  on  a  co-defendant  as  "  a  necessary  and  proper 
party,"  the  plaintiff  must  have  an  apparent  cause  of  action  against 
the  defendant  served  within  the  jurisdiction,  and  must  not  merely 
have  joined  such  person  in  order  to  be  able  to  sue,  within  the  juris- 
diction, a  person  who  is  without  the  jurisdiction. — Witted  v.  Galbraith^ 
L.R.  [1893]  1  Q.B.  431 ;  41  W.R.  395. 

(v.)  Q.  B.  D. — Service  out  of  Jurisdiction — Co-defendant  within  Jurisdiction 
— 12.S.C.,  1883,  O.  xi.,  r.  1  (f?).— Under  the  rule  above  mentioned 
service  out  of  the  jurisdiction  may  be  allowed  in  an  action  of  tort. — 
Croft  V.  King,  L.R.  [1893]  1  Q.B.  419;  68  L.T.  296;  41  W.R.  394. 

(vi.)  Q.  B.  B. —Writ— Special  Indorsement— R.S.C.,  1883,  0.  iii.,  r.  6.— A 
writ  was  endorsed :  ''  The  plaintiffs'  claim  is  against  the  defendants 
as  makers  of  a  joint  and  several  promissory  note  dated  11th  April,  1892, 
for  £36  6s.,  and  payable  by  certain  instalments  in  respect  whereof 
default  has  been  made.  Particulars:  To  balance  of  moneys  owing 
upon  the  said  promissory  note,  £24  6s."  Held,  that  this  was  not  a 
good  special  indorsement. — Manchester  Advance  and  Discoiint  Bank  v. 
Walton,  62  L.J.  Q.B.  158 ;  68  L.T.  167. 

(vii.)  Q.  B.  D. — Writ— Special  Indorsement— Condition  Precedent—So  Aver- 
ment of  Performance— R.S.C.,  1883.  0.  iii.,  r.  6;  0.  xiv.,  r.  1.— The 
defendant  agreed  to  pay  the  plaintiff  £210  if  he  would  deliver  to  the 
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defendant's  husband  certain  billsf  In  an  action  to  recover  the  £210,  the 
writ,  which  was  specially  indorsed,  did  not  aver  that  the  plaintiff  had 
so  delivered  the  bUls.  Held^  that  it  was  nevertheless  a  good  special 
indorsement.— BrodZey  v.  Chamherbjn,  L.R.  [1893]  1  Q.B.  439; 
41  W.R.  800. 

(i.)  Q.  B.  J},— Writ — Special  Indorsement— Bill  of  Exchange—'*  Bank 
Charges^'—BilU  of  Exchange  Act,  1882,  i.  57,  suh-s.  1  (c)— fi..S'.C.,  1883, 
O.  iii.,  r.  6. — Where  in  an  action  on  a  bill  of  exchange  the  writ  is 
specially  indorsed,  a  claim  for  **  bank  charges*'  is,  prim&fade,  a  claim 
for  expenses  of  noting,  and  therefore  a  liquidated  demand.— Damfo  v. 
Boden,  L.R.  [1893]  1  Q.B.  318 ;  68  L.T.  90  ;  41  W.R.  285. 

(ii.)  Ch.  J},— Writ  of  Ne  Exeat  Regno— Order  to  Issue — Application  to 
Discharge— R,S.C'.,  1883,  O.  Ixix.,  r.  1 ;  O.  Ixx.,  r.  1.— An  application 
for  the  discharge  of  an  order  for  the  issue  of  a  writ  of  ne  exeat  regno, 
and  of  any  writ  issued  in  pursuance  thereof,  may  be  made  before  the 
arrest  of  the  person  against  whom  the  writ  has'  been  directed  to  be 
issued.— LeiTM  v.  Letcis,  68  L.T.  198. 

See  Company,  p.  76,  i.    Waterworks,  p.  104,  iii. 
Principal  and  Agent:— 

(iii.)  Ch.  D. — Country  Broker  and  London  Agent — Sale  of  Stock — Proceeds 
Paid  to  Country  Broker  in  Running  Account, — A  principal,  who  was 
abroad,  signed  a  power  of  attorney,  empowering  London  stockbrokers 
to  sell  and  transfer  stock.  The  actual  instructions  to  sell  came  through 
a  country  broker.  The  London  brokers  sold  the  stock,  and  placed  the 
proce3ds  to  the  credit  of  the  country  broker  in  his  general  private 
account  with  them,  and  honoured  a  bill  drawn  by  him  to  the  amount 
of  his  balance  on  such  account.  The  country  broker  failed,  and  the 
money  was  not  paid  over  to  the  principal.  Held,  that  the  duty  of  the 
London  brokers  was  to  pay  the  country  broker  in  cash,  and  that  as  no 
such  payment  had  been  made,  they  had  not  discharged  themselves  of 
the  liability  to  pay  the  proceeds  of  the  stock  to  the  principal. — 
Crossley  v.  Magniac,  L.R.  [1893]  1  Ch.  694 ;  67  L.T.  798. 

(iv.)  C.  A. — Sale  of  Property — Payment  of  Deposit  to  Solicitor — Action  to 
Recover, — On  a  sale  of  real  property  by  auction  the  purchaser  paid  a 
deposit  to  the  vendor's  solicitor,  as  agent  for  the  vendor.  The  sale 
went  oS  through  the  negligence  of  the  vendor,  and  the  purchaser  sued 
the  solicitor  to  recover  the  deposit.  Held,  that  payment  to  the 
solicitor  was  equivalent  to  payment  to  the  vendor,  and  that  the  action 
could  not  be  maintained.— EZZis  v.  GouUon,  L.R.  [1893]  1  Q.B.  350 ; 
41  W.R.  411. 

(v.)  Q.  B.  D. — Undisclosed  Principal— Liability — Secret  Limitation  of 
Authority — Implied  Authority. — H.,  the  owner  of  a  public-house,  sold 
it  to  the  defendant,  who  retained  H.  as  manager,  his  name  being  over 
the  door,  and  the  licence  continuing  in  his  name.  The  plaintiff,  who 
knew  nothing  of  the  defendants,  sold  cigars  to  H.  on  credit  for  the  use 
of  the  public-house.  The  defendants  had  expressly  forbidden  H.  to 
purchase  cigars  on  credit.  The  plaintiff  sued  tne  defendants  for  the 
price  of  the  cigars.  Held,  that  as  the  cigars  were  such  as  would  be 
usually  dealt  in  at  such  a  house,  H.  was  acting  within  the  limits  of  his 
implied  authority  in  ordering  them,  and  that  the  defendants  could  not 
set  up  any  secret  limitation  of  his  authority. — WatteauY,  Fenwick  db  Co,, 
L.R.  [1893]  1  Q.B.  346 ;  67  L.T.  831  ;  41  W.R.  222. 

Bailway:— 

(vi.)  Ch.  D# — Compulsory  Purchase — Foreshore — Compensation — How  to  be 
Assessed, — Part  of  the  foreshore  of  the  Thames  was  vested  in  the 
Thames  Conservators.    A  railway  company,  whose  line  ran  along  the 
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foreshore,  required  a  piece  of  k  for  a  landing  place,  and  gave  notice  to 
treat.  The  compensation  was  assessed  by  arbitration.  The  principles 
on  which  the  compensation  ought  to  be  assessed  were  dispat^.  Held, 
that  it  ooght  to  be  assessed  on  the  principles  laid  down  by  the  Lands 
Clauses  Act ;  that  the  railway  company's  Acts  had  not  taken  away 
any  valuable  rights  possessed  by  the  conservators  in  respect  of  the 
foreshore  ;  that  among  such  rights  ought  to  be  considered  the  right  of 
granting  licences  for  the  construction  of  wharves  and  piers,  and  the 
fact  that  the  company  would  probably  require  such  licences,  and  have 
to  pay  for  the  same  the  sum  fixed  by  sect.  58  of  the  Thames 
Conservancy  Act,  1H57,  being  the  true  value  of  such  licences  to  the 
person  requiring  them.—  Contten-ator*  of  River  Thames  v.  I^ndoH^  Tilbury, 
and  Southend  Railway  Co.,  68  L.T.  21. 

(i.)  C.  A. — Mines — Surface — Trespass — Damages — Railway  Clauses  Act,  1845, 
ss.  77,  78,  79.— Decision  of  Ch.  D.  (see  Vol.  18,  p.  54,  ii.)  affirmed. — 
Ruabon  Briek  d'  Terra  Cotta  Co.  v.  G.W.R.,  L.R.  ^893]  1  Ch.  427  ; 
68  L.T.  110. 

(ii.)  C.  A . — Sefflitfence — Breach  of  Ditty  to  Passentjer, — The  plaintifiTs  state- 
ment of  claim  alleged  that  he  had  suffered  damage  through  being 
robbed  while  a  passenger  on  the  defendants'  railway,  and  through  the 
refusal  of  the  defendants'  servants  to  afford  him  faciUties  for  arresting 
the  persons  who  had  robbed  him,  and  for  recovering    the    stolen 

Eroperty.     Held,  that  there  was  no  cause  of  action. — Cohh  v.   G.W'.J?., 
,.R.  [1893]  1  Q.B.  459;  68  L.T.  122  ;   41  W.R.  276. 

(iii.)  Railway  Commission  Court.  - Ratfs  —  Haulage— ToUs.—^he 
respondents  were  authorised  to  charge  toUs  for  goods  traffic  conveyed 
on  their  railway,  whether  in  their  own  carriages  or  otherwise.  The 
applicants,  manufacturers  of  railway  waggons,  sent  their  new  waggons 
over  the  respondents'  line,  and  admitted  that  the  respondents  were 
entitled  to  charge  for  the  haulage  of  the  waggons  if  empty.  If  the 
appUcants  loaded  the  waggons  with  their  own  goods  the  respondents 
charged  freight  upon  the  goods  and  no  toll  in  respect  of  haulage  of 
the  waggons.  Held,  that  if  the  waggons  were  loaded  with  goods 
belonging  to  third  persons  the  respondents  were  entitled  to  charge 
only  freight  upon  the  goods  and  not  to  charge  additional  tolls  for  the 
haidage  of  the  waggons.— Ha rrwow  v.  M.R.,  68  L.T.  268. 

Registration  :— 

(iv.)  Q.  B.  D. — Li^t  of  Claimants — Objections— Status  of  Objector — 6  T'icf., 
c.  18,  «.  17. — A  person  may  give  notice  of  objection  to  the  name  of 
another  person  being  retained  on  the  register  if  his  own  name  is  on  the 
register  at  the  time  of  the  notice  of  objection ;  and  he  may  be  heard  in 
support  of  his  objection  although  his  own  name  is  ^  struck  off  the  list 
before  his  objection  is  reached. — Pease  v.  Middlesbbrough  Town  Clerk^ 
L.R.  [1893]  1  Q.B.  127  ;  62  L.J.  Q.P.  94. 

(v.)  Q.  B.  D.—  Lodger  Claim— Amendment— Mistake—  41  d-42  Vict.^c,  26, «.  28. 
—A  claim  was  made  for  the  lodger  franchise  in  respect  of  the  use  of  a 
bed-room  and  the  joint  use  of  a  sitting-room.  The  Revising  Barrister^ 
being  satisfied  that  the  bed-room  was  of  the  annual  value  of  £10  by  itself, 
amended  the  claim  by  striking  out  the  latter  part  of  the  qualification. 
A  person  claimed  in  respect  of  certain  rooms  as  a  joint  lodger,  bat, 
using  the  form  for  a  sole  claim,  stated  the  annual  value  as  £10.  The 
Barrister,  being  satisfied  that  the  rooms  were  worth  £20,  amended  the 
claim  by  inserting  £20.  Held,  that  the  amendments  were  proper,  the 
Barrister  having  been  satisfied  that  a  mistake  had  biden  made  in  both 
cases.- £.  p.  Baker,  62  L.J.  Q.B.  97. 
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Bentoharge  :— 

(i.)  Ch.  "D.— Redemption  of— Transfer  of  ComoU — National  Debt  Conversion 
Acty  1888,  «f .  21, 25. — By  a  settlement,  made  in  1871,  certain  estates  were 
charged  with  the  payment  to  trustees  of  a  rentcharge  of  £10,000  for 
the  benefit  of  A.  and  his  issue,  and  it  was  provided  that  if  N.,  the  tenant 
for  life  in  possession,  or  P.,  the  tenant  for  life  in  remainder,  should  at 
any  time  transfer  into  the  names  of  the  trustees  of  the  rentcharge  any 
sum  or  sums  of  Three  per  cent.  Annuities,  not  being  less  in  one  transfer 
than  £3,333  68.  8d.,  such  rentcharge  should  be  redeemed  and  abate  to 
the  extent  of  £100  a  year  for  each  sum  of  £3,333  6s.  8d.  so  transferred. 
Held,  that  N.  and  P.  were  entitled  to  redeem  the  rentcharge  by  transfer- 
ring to  the  trustees  New  Consols  instead  of  Three  per  cent.  Annuities,  at 
the  rate  of  £100  for  every  £3,333  6s.  8d.  so  transferred. — Duke  of 
Northumberland  v.  Lord  Percy,  L.R.  [1893J  1  Ch.  298 ;  68  L.T.  44. 

Bestraint  of  Trade  :— 

(ii.)  C.  A. — Contract— Validity  Unlimited  in  Space. — Held,  that  the  restric- 
tion was  reasonable.  Decision  of  Ch.  D.  (see  Vol.  18,  p.  55,  i.)  reversed. 
—Maxim-Nordenfeldt  Gun,  d-c,  Co.  v.  Nordenfeldt,  62  L.J.  Ch.  273. 

Bevenue :  - 

(iii.)  Q.  B.  D. — Land  Tax — Extraordinary  Tithe — Abolition — Substitution  of 
Rentcharye — Land  Tax — Exemption— Extraordinary  Tithe  Redemption 
Act,  1886 — Tithe  Commutation  Act,  1836. — The  rentcharge  charged  upon 
hop  grounds,  &c.,  in  lieu  of  extraordinary  tithe,  is  not  liable  to  land 
tax.— Corr  v.  Foicle,  L.R.  [1893]  1  Q.B.  251;  62  L.J.  Q.B.  177; 
68  L.T.  123;  41  W.R.  365. 

(iv.)  H.  L. — Legacy  Duty — Life  Estate— Trust  Deed. — A  testator  by  will 
conveyed  to  trustees  all  his  personalty  in  Scotland,  and  after  providing 
for  pajrment  of  his  debts  directed  them  to  make  an  inventory  of  the 
collection  of  marbles,  &c.,  in  his  house,  which  were  to  remain  vested  in 
the  trustees  as  part  of  the  trust  estate,  the  life-rent  use  thereof  being 
given  to  his  son  D.,  and  failing  him  to  the  heirs  of  entail  entitled  to 
succeed  to  the  estate.  He  also  provided  that,  if  all  his  debts  were 
paid  in  the  lifetime  of  D.,  the  trustees  should  convey  the  whole  of  the 
personalty  to  D.  by  deed.  The  debts  were  paid  in  the  lifetime  of  D., 
but  the  collection  of  marbles,  &c.,  was  never  conveyed  to  him  by  the 
trustees,  but  was  held  by  them  during  his  life.  Held,  that  the 
collection  had  vested  in  D.  as  absolute  beneficial  owner,  and  that  his 
estate  was  liable  to  pay  duty  thereon. — Duke  of  Hamilton  v.  Lord 
Advocate,  68  L.T.  94. 

(v.)  C.  A. — Probate  Duty-  Valuation — Mistake — Liability  of  Executor — 
Custonu  and  Inland  Revenue  Act,  1881,  s.  32.— Decision  of  Q.  B.  D.  (see 
Vol.  18,  p.  22,  m^  affirmed.— ^.-G.  v.  Smith,  L.R.  [18931  1  Q.B.  239; 
68  L.T.  6;  41  W.R.  245. 

(vi.)  C,  A. — Succession  Duty — Marriaye  Settlement— Life  Estates  of  Husband 
and  Wife — Death  of  Husband— Succession  to  Wife  in  respect  of  Corpus — 
Succession  Duty  Act,  1853,  ss.  2,  14,  18,  20.— Decision  of  Q.  B.  D.  {see 
Vol.  18,  p.  56,  i.)  affirmed.— zl.-G.  v.  Robertson,  L.R.  [1893]  1  Q.B.  293 ; 
41  W.R.  241. 

Settled  Land:— 

(vii.)  Ch.  D. — Equitable  Tenant  for  Life — Possession— Custody  of  Title  Deeds 
—Settled  Land  Acts,  1882  d'  1884.— The  powers  granted  to,  and  the 
duties  imposed  on,  a  tenant  for  life  by  the  Settled  Land  Acts,  raise  a 
presumption  in  favour  of   his    title  to   possession,  and    render   it 
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incombent  on  the  Court  to  provide  that  an  equitable  tenant  for  life 
should  be  let  into  poaeession,  if  the  estate  and  the  trustees  can  be 
adequately  protected  by  reasonable  safeguards.  An  equitable  tenant 
for  life  is*  entitled  to  the  custody  of  the  title  deeis.—West  v.  Wythfn, 
41  W.R.  375. 

(i.)  Ch.  D. — Penton  ha ri ntf  Powen  of  Tenant  for  Life — Cesser  or  Suspenntm 
unta  Payment  of  Debts^SettUd  Land  Act,  1882,  s.  2,  sub-ss.  5,  7 ;  «.  58, 
sub-M.  6. — Devise  to  trustees  in  trust  to  permit  the  testator's  daughter 
to  receive  the  rents  and  profits  during  her  life  for  her  separate  use. 
and  if  a  certain  claim  for  £1,000,  which  sum  was  raisable  out  of  his 
real  property  after  his  death,  should  be  enforced,  "then  all  her  interest 
and  benefit  from  the  estate  to  cease  until  all  the  debts  and  claims  on 
the  same  be  paid."  The  £1,000  became  raisable  out  of  the  real 
property.  Held,  that  there  was  no  cesser  but  a  suspension  of  the 
daughter's  life  estate,  and  that  she  was  in  substance  entitled  to  an 
estate  for  life  subject  to  a  trust  for  accumulation  for  payment  of  debts, 
and  that  she  had,  therefore,  the  powers  of  a  tenant  for  life.— Williamt  v. 
Jenkins,  68  L.T.  251. 

(ii.)  Cll.  J),-  Tenant  for  Life — Annuitant — Trustee — Incumbrance— Mortgage 
to  Pay  Off— Settled  Land  Acts,  1882,  s.  53;  1890,  «.  11.— Testator 
devised  to  P.  two  estates,  A.  and  B.,  on  trust  to  pay  an  annuity  to 
the  plaintiff,  and  subject  thereto  on  trust  for  X.  for  life,  remainder  on 
trust  for  his  sons  in  tail.  The  will  gave  P.  a  power  of  sale.  A.  was 
subject  to  a  mortgage,  B.  was  free  from  incumbiance.  X.  proposed 
to  raise  money  on  the  security  of  both  estates  to  pay  off  the  incum- 
brance. P.  was  solicitor  to  X.  The  plaintiff  moved  to  restrain  X. 
from  mortgaging  the  estates  as  proposed,  or  in  the  alternative,  until 
there  was  a  proper  trustee  appointed  for  the  purposes  of  the  Settled 
Land  Acts.  Held,  that  the  tenant  for  life  had  power  to  raise  money 
to  pay  off  the  incumbrances,  and  would  not  be  interfered  with  while 
acting  bona  fide.  Held,  also,  that  as  the  testator  had  appointed 
P.  trustee  with  a  power  of  sale,  the  Court  would  not  appoint  trustees 
for  the  purposes  of  the  Settled  Land  Acts,  although  P.  was  solicitor 
to  the  tenant  for  life. — Hobart-Hampden  v.  Earl  of  Buckinghamsh  're, 
68  L.T.  86. 

Sheriff:— 

(iii.)  Q.  B.  D.-  Fee  for  Levy — Several  Writs— Order  under  Sheriffs'  Act, 
1887,  Table  of  Fees  2. — Where  a  sheriff  makes  a  seizure  in  one  place 
and  subsequently  has  another  writ  of  ff.  fa,  delivered  to  him  for 
execution,  he  is  not  entitled  to  charge  a  fee  or  mileage  for  a  second 
seizure  under  the  second  writ  unless  there  is  in  fact  a  fresh  seizure  in 
a  different  place.— iJ.  p,  Siieriff  of  Kent ;  in  re  WeUs,  68  L.T.  231. 

Ship  :— 

(iv.)  P.  D. — Bill  of  Lading — Excepted  Perils  -  Negligent  Stoirage.—CATgq 
was  shipped  under  a  bill  of  lading,  which  excepted  *'  damage  arising 
from  any  act,  neglect,  or  default  of  the  pilot,  master,  or  mariners  in 
the  navigation  or  management  of  the  ship."  The  cargo  was  damaged, 
owing  to  negligent  stowage  by  the  stevedore.  Held,  that  the  shipowner 
was  liable,  as  the  stevedore  was  not  one  of  the  persons  whose  acts,  <Src., 
were  excepted,  and  the  word  **  management "  did  not  include 
stowage.— 2'/if  Ferro,  L.R.  [1893]  P.  38. 

(v.)  H.  L. — Bill  of  Lading  —  Exception — Seaworthiness. — A  cargo  of  jute 
was  shipped  under  a  bill  of  ladmg,  which  contained  an  exception  from 
liability  for  any  act,  neglect,  or  default  in  navigation.  The  pipe  of 
the  ship's  water-closet  was  broken  during  the  voyage  by  the  pressure 
of  the  cargo  in  stormy  weather,  and  the  cargo  was  damaged  by  water 
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entering.  In  an  action  by  indorsees  of  the  bill  of  lading,  it  was  found : 
(1)  That  the  pipe  was  nncased  when  the  ship  sailed ;  and  (2)  that  the 
default  came  within  the  exception.  It  was  also  found :  (1)  That  it 
was  the  practice  to  case  such  a  pipe  before  lading  a  cargo  of  jute ; 
(2^  that  the  pipe  was  not  visible  when  the  cargo  was  loaded;  and 
(3^  that  to  case  the  pipe  it  would  have  been  necessary  to  remove  part 
of  the  cargo.  Heldt  that  these  findings  of  fact  amounted  to  a  verdict 
that  the  ship  was  not  seaworthy  on  sailing,  and  that  the  exception  in 
the  bill  of  lading  did  not  relieve  the  owners  from  liability. — Oilroy, 
Sons  d-  Co.  V.  W.  E.  Price  db  Co,,  L.B.  [1898]  A.C.  66. 

(i.)  H.  "L.—Charter-Party—Lots  of  Cargo^LiabiUty  of  Ovmer—BiU  of 
Lading — Signature  by  Agent. — Decision  of  C.  A.  (see  Vol.  17,  p.  106,  iv.) 
affirmed.  —  Baumvoll  Man'ufactur  von  Carl  Schleiber  v.  Fumui, 
L.B.  [1893]  A.C.  8;  68  L.T.  1. 

(ii.)  H.  Jj,— Charter-Party  —  Maritime  Lien  —  Maater^s  Authority. — The 
Merchant  Shipping  Act,  1889,  does  not  give  the  master  a  maritime 
lien  for  disbursements  for  which  he  has  no  authority  to  pledge  the 
owner's  credit.  Where  there  is  no  maritime  lien  on  the  ship,  there 
can  be  no  lien  on  freight  in  respect  of  the  same  debt.  By  the  charter- 
party  of  a  steamship,  it  was  agreed  that  the  charterers  fOiould  provide 
and  pay  for  coals.  It  was  necessary  in  the  course  of  the  voyage  to 
procure  coals  to  enable  the  ship  to  proceed.  The  master,  who  had 
notice  of  the  terms  of  the  charter-party,  obtained  the  coals  and  drew 
on  the  charterers  for  the  value.  The  bill  was  dishonoured  and  the 
master  was  sued  on  it.  He  then  instituted  a  cause  of  disbursements 
against  ship  and  freight.  Held,  that  as  the  shipowners  were  not 
personally  liable  for  the  disbursements,  the  master  had  no  lien  on  the 
ship  and  consequently  none  on  the  freight.— 3forpan  v.  Caatlegate 
Steamtfhip  Co.,  L.B.  [1893]  A.C.  88 ;  68  L.T.  99;  41  W.B.  849. 

(iii.)  C.  A. — Charter-Party  —  Demurrage — Loading  —  Duty  of  Ownert — 
Stevedore  Servant  of  Owners. — By  a  charter-party  it  was  agreed  that 
the  ship  should  go  to  Leith  and  London  to  load  cargo  to  be  flipped  by 
the  charterers;  and  that  a  stevedore  should  be  *' appointed  by  the 
charterers  in  London  only,  but  should  be  employed  and  paid  for  by 
the  owners.''  Cargo  was  loaded  at  Leith,  some  of  which,  on  the 
voyage  to  London,  was  damaged,  and  some  shifted,  owing  to  bad 
weather.  The  damaged  cargo  had  to  be  landed  in  London,  and  the 
shifted  cargo  to  be  re-stowed,  and  some  of  the  cargo  had  to  be  shifted 
to  allow  the  London  cargo  to  be  stowed.  Owing  to  these  matters,  and 
to  some  default  on  the  part  of  the  stevedore,  delay  was  occasioned. 
Held,  that  t^e  stevedore  was  the  servant  of  the  owners,  and  that  the 
charterers  were  not  liable  for  demurrage  caused  by  his  default,  or  by  the 
necessity  of  moving  cargo;  and  that  they  were  not  liable  for  the 
expenses  of  moving  the  cargo,  being  either  the  expenses  of  stowage  or 
work  done  for  the  cargo  without  the  authority  of  ihe  charterers. — 
Harrii  v.  Be$t,  Ryley  dt  Co.,  68  L.T.  76. 

(!▼.)  H.  li,— Demurrage—Charter-Party  5fn*«.— Decision  of  C.  A.  {Se$ 
Vol.  17,  p.  66,  vj  affirmed.— Hifcft  v.  Eaymond,  62  L.J.  Q.B.  98; 
68  L.T.  76;  41  W.B.  884. 

(v.)  Q.  B.  jy,— Insurance — Warranty — Average — Advanced  Freight. — ^A 
cargo  was  insured  from  S.  and  B.  to  Europe ;  the  subject-matter  being 
described  in  the  policy  as  **  26,910  bags  of  maize  from  S.,  £6,066  at  1  per 
cent. ;  8,299  bags  from  B.,  £1,875  at  |  per  cent."  ;  and  the  policy  con- 
tained a  statement  that  the jgKxls  were  valued  at  '*  £7,940  (included  £1,861 
for  advance  on  freight)."  The  policy  covered  all  risks  in  craft,  and  con- 
tained a  warranty  against  particular  average,  unless  the  ship  or  craft 
^ould  be  stranded.  The  26,910  bags  were  shipped  at  S.,  the  8,299  bags 
being  then  waiting  in  lighters  at  B.    The  ship  was  stranded  on  the 
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way  to  6.,  bnt  was  got  off,  and  went  to  B.,  where  Bhe  was  fonnd 
seaworthy.  The  cargo  from  S.  (which  had  been  taken  out)  was 
re-shipped,  and  the  other  8,299  bags  were  shipped.  On  the  jonmey  to 
Europe  the  cargo  was  damaged  by  water  owing  to  perils  of  the  sea. 
Held,  as  to  particular  average,  that  at  the  time  of  stranding  the  8,299 
bags  were  at  risk  in  the  craft  and  not  in  the  ship,  and  that  the  assured 
could  not  recover  a  particular  average  loss  in  respect  of  such  bags ;  and 
secondly,  that  the  policy  was  to  be  treated  as  one  policy  in  ren>ect  of 
valued  goods,  and  not  as  a  policy  by  which  advanced  frei^t  was 
separately  insured,  and  therefore  that  the  particular  average  loss 
should  be  calculated  upon  the  full  amount  of  £7,940.— r^me«  atid 
Meruy  Marine  Insurance  Co.  v.  Pitt$,  Son,  and  King,  L.R.  [1898] 
1  Q.B.  476 ;  41  W.R.  846. 

(i.)  C.  A. — Collision — Fog—JReguUttions,  Art.  8.— Where  a  steamship  is 
approaching  another  vessel  in  a  fog,  she  is  bound  to  slacken 
s]peed,  unless  the  indications  are  such  as  to  shew  her  master 
distinctly  and  unequivocally  that,  if  both  vessels  keep  their  course  and 
speed,  they  will  pass  clear  without  risk  of  collision. — The  Lancashire, 
L.R.  [1893]  P.  47 ;  41  W.R.  327. 

(ii.)  P.  D. — Collision — Compulsory  Pilotage— Anchor  Carried  Above  Water — 
Thames  Bye-Laws,  Rule  20. — ^It  is  within  the  province  of  the  pilot  to 
decide  whether  the  anchor  of  a  steamer  in  the  Thames  should  be 
carried  at  the  hawse  pipe  with  the  stock  above  water. — The  Monte  Rosa, 
L.R.  [1893]  P.  28 ;  62  L.J.  P.  20 ;  68  L.T.  299  ;  41  W.R.  304. 

(iii.)  Q.  B.  D.—Ship  Navigating  River  Only— Refusal  of  Crew  to  Obey  Orders. 
— Where  a  ship,  though  registered  under  the  Merchant  Shipping  Acts, 
is  exclusively  employed  in  navigatinff  a  river,  and  no  lurticles  of 
agreement  have  been  entered  into  with  the  crew,  who  are  not  registered 
as  seamen,  proceedings  against  members  of  the  crew  for  refusing  to 
obey  orders  are  properly  taken  before  justices  under  the  Employers 
and  Workmen  Act,  1675.— The  Salt  Union  v.  Wood,  L.R.  [1893] 
1  Q.B.  370;  68  L.T.  92  ;  41  W.R.  301. 

(iv.)  Q,  B.  "D,— Navigation — Merchant  Shipping  Act,  1864,  s.  2. — ^An  electric 
launch,  used  solely  for  pleasure  trips  on  an  artificial  lake,  is  not  a 
"  vessel  used  for  navigation  "  within  the  section  above  mentioned,  and 
is  not  subject  to  the  provisions  of  the  Act  requiring  a  certificate  for 
'*  passenger-steamers."— Ifa^^or  of  Southport  v.  Morriss,  L.R.  [1893] 
1  Q.B.  359;  68  L.T.  121;  41  W.R.  882.  Reg,  v.  Mayor  of  Southport, 
62L.J.M.a47. 

(v.)  P.  D. — Salvage-  Towage  Agreement —Extra  Premium  for  Deviation, — 
Where  a  towage  agreement,  made  between  the  master  of  a  disabled 
ship  and  the  master  of  the  towing  ship,  may  be  construed  to  entitle 
the  latter  to  some  remuneration  even  if  the  services  rendered  prove 
unsuccessful,  that  fact  must  be  taken  into  account  as  an  element 
reducing  the  salvage  award.  An  extra  premium  paid  by  the  salvors 
on  account  of  a  deviation  made  necessary  by  the  towage  must  be 
considered  as  an  element  increasing  the  proportion  of  the  award  to 
which  the  owners  are  entitled.— T^  Edenmore,  L.R.  [1893]  P.  79. 

Slander:— 

(vi.)  Q.  B.  D. — Pleading— Embarrassing  Defence, — The  defendant  in  an 
action  of  slander  denied  by  his  defence  having  spoken  the  words 
alleged  in  the  statement  of  claim,  and  set  out  other  words  which  he 
admitted  having  spoken,  and  whi<^  he  alleged  to  be  true  in  substance 
and  in  fact.  Held,  that  the  pleading  was  embarrassing,  and  that  the 
paragraphs  containing  the  words  admitted  by  the  defendant  on^t  to 
be  straok  ont,—Rassam  v.  Budge,  41  W.B.  878. 
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Solioitor:— 

(i.)  Q*  B.  D,^ Alleged  Misconduct — Inquiry  by  Commttee — WUMrawal  of 
Charget — Report  not  Filed. — ^Where  charges  of  professional  misoonduct 
against  a  solicitor  had  been  investigated  by  a  committee  of  the 
Incorporated  Law  Society,  and  after  evidence  had  been  heard,  the 
charges  were,  at  the  suggestion  of  the  committee,  withdrawn,  hddt 
that  the  committee  could  not  be  compelled  to  make  and  file  a  report. — 
E.  p.  Whitfield  and  The  IncorporaUd  Law  Society,  67  L.T.  866. 

(ii.)  Ch.  jy.'-Costi^Charging  Order— Solicitors'  Act,  1860,  s,  28^  Order 
Against  Mortgagee  of  Client.—The  plaintiff  in  an  action  for  specific 
performance  succeeded  in  establishing  his  right  to  an  assignment  of  a 
certain  house.  Before  conmienoing  the  action  he  had  charged  the 
house  with  the  payment  to  A.  of  certain  principal  moneys  and  interest. 
A.,  in  the  course  of  negotiations  with  the  plaintifTs  solicitors,  declined 
eiUier  to  join  in  the  expense  of  prosecuting  the  action,  or  to  release  her 
charge.  After  the  decision  of  the  action  the  solicitors  petitioned  for 
an  ODier  charging  their  costs  on  the  property  preserved  in  the  action. 
Held,  that  the  house  had  been  preserved  by  the  action,  and  that  the 
solicitors  were  entitled  to  a  charging  order,  not  only  against  their 
client,  but  also  against  A.,  who  hs^  reaped  the  benefit  of  the  action 
without  being  a  party  to  it. — Scholey  v.  Peck;  in  re  Metcalfe  and 
Sharpe,  68  L.T.  118. 

(iii.)  Q.  B.  D. — Costs — Taxation — Agreement  with  CUent — Attorneys  and 
Solicitors^  Act,  1870,  s.  4. — A  solicitor  wrote  to  his  former  client  with 
reference  to  his  bill  of  costs,  **  If  you  are  not  prepared  to  settle  the 
whole  amount  I  must  ask  at  least  for  £100  on  account,"  and  again 
wrote  threatening  legal  proceedings  "  unless  you  are  prepared  to  send 
a  cheque  for  the  whole  amount."  These  letters  were  not  answered, 
but  the  client,  having  heard  of  remarks  on  the  subject  made  in  a  letter 
from  the  solicitor  to  a  third  party,  wrote,  "  I  am  off  to  Scotland  and 
will  send  you  a  cheque  for  the  whole  amount  on  my  return."  Held, 
that  the  letters  disclosed  no  agreement  in  writing  **  respecting  the 
amount  and  manner  of  pa3rment "  to  pay  the  bill  in  full,  and  that  the 
client  had  not  deprived  himself  of  his  right  to  taxation. — Pontifex  v. 
Famham,  68  L.T.  168. 

(iv.)  Ch.  D. — Costs — Taxation — Agreement — Solicitors'  Remuneration  Act, 
1881,  s.  8. — A  vendor  having  sold  some  mortgaged  property  applied  to 
his  solicitor  for  payment  of  the  balance  of  the  purchase-money.  The 
solicitor  replied  that  he  had  not  had  time  to  make  out  his  bill  of  costs, 
and  that  he  could  not  settle  accoimts  at  once  unless  the  costs  due  to 
him  were  agreed  at  a  lump  sum.  He  drew  out  a  short  statement, 
showing  the  balance  of  the  purchase-money  as  £123,  the  ''agreed 
costs "  as  £80,  and  the  balance  due  as  £43.  The  balance  was  paid, 
and  the  client  signed  a  receipt  for  the  £43,  "  in  settlement  of  the 
above  account,  to  which  I  agree."  Held,  on  a  summons  for  taxation 
of  the  solicitor's  bill  of  costs,  which  had  been  delivered  by  consent, 
that  the  signature  of  the  client  was  sufficient,  but  that  the  document 
did  not  shew  to  what  costs  the  "  agreed  costs  "  referred,  and  that  an 
order  for  taxation  must  therefore  be  made. — In  re  H,  D.  Frape,  68  L.T.  47 ; 
41  W.R.  232. 

(v.)  C.  A. — Costs— Taxation— General  Order,  1882,  Schedule  II. — Decision 
of  Ch.  D.  {see  Vol.  18,  p.  60,  iii.)  affirmed.— !»  re  Mahon,  L.R.  [1898] 
1  Ch.  507 ;  68  L.T.  189  ;  41  W.B.  2o7. 

Tenant  for  Life  :— 

(vi.)  Ch.  D. — Enjoyment  of  Ificotne  in  Specie — Lands  Settled  on  Trust  for 
Sale — No  Power  of  Postponement. — Where  lands  are  vested  in  trustees 
on  trust  to  sell  and  invest  the  proceeds,  and  there  is  no  power  to  post- 
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pone  the  sale,  the  person  who  is  entitled  as  tenant  for  life  to  the 
inoome  of  the  investments  representing  the  proceeds  is  entitled  to 
receive  the  actual  net  rents  and  profits  until  conversion  takes  place. — 
Hope  v.  D'HidonvilU,  41  W.R.  830. 

(i.)  Ch,  D, — Income  and  Capital — Apportionment — Mortgagee  in  Poesession.- 
A  testator,  whose  will  directed  the  conversion  of  his  estate  w'th  power 
to  postpone  conversion,  was,  at  his  death,  in  possession  of  a  colliery  as 
mortgagee.  The  trustees  put  in  a  receiver  to  work  the  colliery,  and 
afterwards  foreclosed  the  mortgage.  Before  the  foreclosure  the 
receiver  had  paid  into  Court  to  the  credit  of  the  foreclosure  action 
sums  of  money  representing  the  net  profits  of  working,  which  sums 
had  heen  increased  hy  accumulations  of  interest.  This  fund  had  been 
transferred  to  the  credit  of  an  action  for  administration  of  the  estate. 
Heldy  that  the  accumulations  of  interest  were  inoome,  and  belonged 
to  the  tenants  for  life;  that  until  foreclosure  the  colliery  was  not 
affected  by  the  trust  for  conversion,  but  was  merely  a  security  for 
money  lent,  and  that  the  profits  of  working  must  be  apportioned  on 
the  principle  that  the  tenants  for  life  were  entitled  to  the  difference 
between  tne  sum  transferred  into  Court,  and  the  sum  which,  with 
interest  at  four  per  cent,  from  the  date  of  the  testator's  death  to  the 
date  of  transfer  to  the  credit  of  the  action,  would  amount  to  the  sum 
transferred  into  Court,  and  that  the  sum  so  calculated  belonged  to  the 
estate  as  capital.— r«a</ti«  v.  Fox,  L.R.  [1893]  1  Ch.  292 ;  68  L.T.  116 ; 
41  W.R.  282. 

Treasure  Trove  :— 

(ii.)  Ch.  D. — Title  of  Crown — Grant  to  Subject — Coroner's  Inquiiition-'-' 
Jurisdiction. — The  Crown  is  prima  facie  entitled  to  treasure  trove,  and 
there  need  not  be  an  inquest  to  inform  the  Crown  of  its  rights; 
but  its  title  may  be  displaced  by  a  grant  to  a  subject  of  the  franchise 
of  treasure  trove.  Silver  plate  was  found  buried.  The  coroner  held 
an  inquest  on  them,  and  the  jury  found  them  to  be  treasure  trove. 
The  coroner  then  desired  to  hold  a  further  inquest  to  decide  who  was 
entitled  to  the  treasure.  Heldj  that  he  had  no  jurisdiction,  either 
under  the  Coroner*s  Act,  1887,  or  otherwise,  to  determine  the  question 
of  title.— ^.-G.  V.  Moore,  41  W.R.  294. 

Trustee : 

(iii.)  Ch.  D. — Breach  of  Trust — Primary  and  Secondary  Liability— Construc- 
tive Trustee. — As  between  persons  appointed  trustees  and  persons  who 
have  become  constructive  trustees  of  an  estate,  there  is  no  primary 
and  secondary  liability  in  respect  of  a  breach  of  trust,  but  all  are 
equally  liable. — Cowper  v.  Stoneham,  68  L.T.  18. 

(iv.)  Ch.  "D.— Breach  of  Trxut- Limitations— Trustee  Act,  1888,  s,  8.— An 
infant  was  entitled  under  the  will  of  a  testatrix,  who  died  in  1875,  to 
the  residue  of  her  estate,  which  was  to  be  transferred  to  him  on  his 
attaining  twenty-one.  He  attained  that  age  in  1880.  In  1892  he  took 
out  a  summons  against  the  trustees  of  the  will  claiming  an  order  for 
administration.  One  defendant  did  not  appear.  The  other  defendant 
deposed  that  during  the  plaintiff's  minority  he  had  expended  the 
whole  residue  in  his  education  and  maintenance.  He  admitted  that 
he  had  rendered  no  accounts.  The  plaintiff  did  not  allege  any  fraud 
or  fraudulent  breach  of  trust,  and  there  was  no  evidence  that  the 
defendant  had  misappropriated  any  of  the  trust  funds.  Held,  that 
the  defendant  was  protected  by  the  statute,  and  that  the  summons 
most  be  dismissed,  but  without  costs. — Jones  v.  Morgan,  L.R.  [1898] 
1  Ch.  a04  ;  41  W.R.  367. 


gUARTERLY   DIGEST.  I03 

(i.)  Ch.  DjmmBreach  of  Tnut— -Limitations— Receipt  and  Conversion  of  Trust 
Money  to  Use  of  Trustee.— Vfhere  trust  funds  advanced  on  mortgage  are, 
with  the  concurrence  of  the  mortgagor,  applied  in  payment  of  a  deht 
previonsly  charged  on  the  mortga^sd  property  in  favour  of  a  bank  in 
which  one  of  the  trustees  is  a  partner,  such  trustee  may,  in  the 
abeenoe  of  fraud,  and  notwithstanding  sub-se^it.  1,  sect.  8  of  the  Trustee 
Act,  1888,  plead  the  Statute  of  LimitationcT  as  an  answer  to  an 
action  against  him  for  a  breach  of  trust  in  respect  of  the  advance. — 
Mason  v.  Mercer,  L.R.  [1893]  1  Ch.  590 ;  68  L.T.  289. 

(ii.)  C.  A.^Costs— Breach  of  Trust.— The  Court  will  go  as  far  as  it  can  to 
give  trustees  their  costs,  charges,  and  expenses  properly  incurred. 
uxxt  where  a  trustee's  own  misconduct  has  occasioned  the  proceedings 
through  which  costs  subsequent  to  judgment  have  been  incurred,  the 
costs  are  in  the  discretion  of  the  Court,  and  will  not,  in  general,  be 
allowed  to  him.— Easton  v.  Landor,  62  L.J.  Ch.  164;  67  L.T.  838. 

(iii.)  C.  A. — ^ew  Trustees — Appointment — Vesting  Order — Shares  —  Trustee 
Act,  1850,  8s.  2,  31,  35. — A  vesting  order  as  to  stock  or  shares,  upon  the 
appointment  of  new  trustees  by  the  Court,  should  vest  in  the  trustees 
simply  **  the  ri^ht  to  call  for  a  transfer  of,  and  to  transfer  "  the  stock 
or  snares,  *'  and  to  receive  the  dividends  or  income  thereof.*'  It  should 
not  direct  the  trustees  to  transfer  *'  into  th  ir  names '' ;  and  the  words 
"to  any  purchaser  or  purchasers,"  although  authorised  by  sect.  31, 
should  not  be  inserted  except  under  special  circumstances.  "  Utock," 
in  the  Trustee  Acts,  1850  and  1852,  includes  shares  in  a  limited 
company,  whether  fully  paid  up  or  not. — In  re  New  Zealand  Tnut  and 
loan  Co.,  L.R.  [1893]  1  Ch.  403 ;  62  L.J.  262. 

(iv.)  Ch.  "D.—Vestinff  Order—Service  on  Trustee— Triuftee  Act,  1850,  «.  9.— In 
1858  property  was  conveyed  to  A.  in  trust  for  B.,  the  conveyance  being 
made  in  that  form  to  prevent  the  merger  of  a  lease  which  was  vested 
in  B.  A.  died  in  1870  intestate,  leaving  C.  his  heir-at-law.  C.  went 
to  Australia  in  1873,  and  did  not  return.  B.  died  in  1876,  having  been 
in  possession  of  the  property  since  the  conveyance,  and  having  devised 
it  to  trustees  with  a  power  of  sale.  The  trustees  sold  the  beneficial 
interest  in  the  property,  and  the  purchaser  and  the  trustees  applied 
for  an  order  vesting  the  property  in  the  purchaser  for  the  estate  of  C. 
Held,  that  the  order  should  be  made  without  service  of  the  petition  on 
C.—In  re  Stanley's  TrusU,  68  L.T.  197  ;  41  W.R.  843. 


Vendor  and  Purchaser  :— 

(v.)  C.  A . — Covenant — Garden  in  Square — Open  and  Unbuilt  Upon — Under- 
ground Urinal. — Decision  of  Ch.  D.  {tiee  Vol.  18,  p.  25,  ii.)  affirmed. — 
Oraham  v.  Corporation  of  Newcastle-upon-Tyne,  67  L.T.  790. 

(vi.)  C.  A. — Covenants  for  Title — "  BeneJicuU  Owner  " — Incumbrances — Con- 
veyancing, dbc.  Act,  1881,  s.  7,  svh-s.  1  (a).— Decision  of  Ch.  D.  (see 
Vol.  18,  p.  25,  i.)  reversed.— D<?i?W  v.  Sahin,  L.R.  [1893]  1  Ch.  523 ; 
68  L.T.  237;  41  W.R.  398. 

(vii.)  Ch.  'D.—Form  of  Conveyance  —  General  Words ^ Open  Contract  — 
Conveyancing  Act,  1881,  s.  6  (1),  (2),  (4). — Under  ^  open  contract  for 
the  sale  of  land  with  the  appurtenances,  the  purchaser  is  only  entitled 
to  have  such  general  words  expressed  or  implied  in  his  conveyance  as 
he  would  have  been  entitled  to  before  the  Conveyancing  Act,  1881 ; 
and  if  the  general  words  implied  by  sect.  6  of  the  Act  are  more 
extensive,  the  vendor  is  entitled  to  limit  them  accordingly.  Sect.  6  of 
the  Act  does  not  apply  to  contracts.  —P^«Aj  v.  London  School  Board, 
41  W.R.  388. 


104  QUARTERLY   DIGEST. 

(i.)  Oh.  D. — Power  of  Sale  with  Consent  of  Tenant  for  Lif^-rrlncumbrancen 
and  Assignees  of  Tenant  for  Life, — The  trustees  of  a  settlement  had  a 
power  of  sale  with  the  consent  in  writing  of  the  tenant  for  life.  They 
exercised  the  power.  The  tennnt  for  life  had  incumbered  his  life 
interest,  and  was  bankrupt.  Held^  that  the  ooncurrenoe  of  the  incum- 
brancers and  the  assignees  in  bankruptcy  was  necessary. — In  re 
Bedingfield,  Norris,  and  Herring,  41  W.R.  413. 

(ii.)  Ch.  D,— Specific  Performance— Declaration  of  Lien — Rescission, — ^A 
vendor  had  obtained  judgment  for  specific  performance  of  an  agreement 
for  sale  and  a  declaration  of  lien,  with  liberty  to  apply.  Held,  on 
motion  by  him,  that  an  order  might  be  made  rescinding  the  agreement, 
in  lieu  of  enforcing  the  lien. — Baker  v.  WilUatns,  41  W.R.  875. 

Waterworks:  — 

(iii.)  C.  A. — Sale  to  Sanitary  Authority —Price — Basis  of  Valuation — Practies 
— Appeal. — By  a  special  Act  a  local  sanitary  authority  was  empowered 
to  purchase  from  a  board  which  was  constituted  by  the  same  Act  to 
carry  on  the  business  of  a  waterworks  company,  ''  all  mains,  pipes,  and 
fittings  belonging  to  the  joint  board  "  within  the  district  of  the  sanitary 
authority,  "at  a  price  to  be  fixed  in  default  of  agreement  by  an 
arbitrator  "  to  be  appointed  as  therein  mentioned.  Held,  on  a  special 
case  stated  by  the  arbitrator,  that  in  fixing  the  price  the  arbitrator 
ought  not  to  consider  the  loss  of  revenue  which  would  be  occasioned  to 
the  vendors  through  ceasing  to  supply  water  in  the  district.  Held, 
also,  that  an  appeal  lay  from  the  decision  of  the  Divisional  Court  on 
the  special  case. — In  re  an  Arbitration  between  Kirkleatham  Local  Board 
and  Stockton  and  Middlesbrongh  Water  Board,  L.R.  [1893]  1  Q.B.  876  ; 
62  L.J.  Q.B.  180 ;  67  L.T.  811. 


Will:— 

(iv.)  Ch.  D. — Lapse— Class— Issue  taking  by  Substitution. — The  33rd section 
of  tlie  Wills  Act  does  not  apply  to  gifts  to  children  of  the  testator  as  a 
claB».  Such  gifts  are  still  to  be  read  as  gifts  to  those  only  of  the  class 
who  survive  the  testator,  and  not  as  gifts  to  the  possible  members  of 
the  class  who  die  in  the  lifetime  of  the  testator ;  and  the  gift  in  regard 
to  those  children  who  so  die  is  not  to  be  treated  as  a  gift  to  individuals. 
Where  G.,  a  possible  member  of  such  a  class  of  children,  died  in  the 
testator^s  lifetime,  leaving  issue  who  survived  the  testator,  and  there 
was  never  in  fact  any  other  possible  member  of  the  class,  held,  that 
the  gift  lapsed.— /farrcy  v.  Crillow,  L.R.  [1893]  1  Ch.  567 ;  41  W.R.  293. 

(v.)  Ch.  D. — Life  Estates — Revocation— Acceleration  — Class — Ascertain- 
ment of. — Devise  to  G.  for  life,  and  after  his  death  to  E.  for  life,  and 
after  the  death  of  the  survivor  to  X.  upon  trust  to  sell,  and  hold  the 
proceeds  in  trust  for  the  testator's  children  then  living,  and  the  issue 
then  living  of  any  deceased  child  or  children,  in  substitution  for  their 
parent  or  parents,  in  equal  proportions.  The  testator  revoked  the 
devises  to  G.  and  £.  G.  and  £.  survived  the  testator.  Held,  that  the 
devise  to  X.  took  effect  immediately  on  the  death  of  the  testator,  and 
that  the  trust  for  sale  arose  thereupon.  Held,  that  the  class  of 
children  must  be  ascertained  when  the  trust  for  sale  took  effect,  and 
not  at  the  death  of  the  survivor  of  G.  and  £. — Datiily  v.  Johnson, 
68  L.T.  20. 

•  (vi.)  C.  A,— Charitable  Gift-^'' ReUgious  Societies. ''-^Dec^on  of  Ch.    D. 
(see  Vol.  18,  p.  68,  vi.)  reversed.— fTWte  v.  White,  68  L.T.  187. 


QUARTERLY  DIGEST.  IO5 

(i.)  P.  D. — Probate — Executor  Bankrupt — Teatator^n  DeHre  to  Change 
Executor — Dettire  Not  Carried  Out — Grant  to  Widoic— Court  of  Probate 
Act,  1857,  «.  73. — A  sole  executor  named  in  a  will  left  England  under 
an  assumed  name  in  the  testator's  life-time,  and  was  subsequently 
made  a  bankrupt.  The  testator  desired  to  alter  his  will  by  removing 
the  executor,  but,  owing  to  iUness  and  the  fact  that  the  will  was  not 
accessible  at  the  time,  died  without  carrying  out  his  intention.  The 
Court,  on  motion,  granted  administration  with  the  will  annexed  to  the 
widow,  without  requiring  citation  of  the  absent  executor. —In  re 
Crawihay,  68  L.T.  260 ;  41  W.R.  803. 

(ii.)  P.  D. — Probate — Revocation, — A  testator  executed  two  wills,  in  1872 
and  in  1892.  By  the  first  he  left  all  his  property  to  his  wife,  by  the 
second  he  made  no  provision  for  her.  Shortly  before  his  death  he 
caused  the  wills  to  be  brought  to  him,  and  directed  his  wife  to  bum 
the  second  will,  which  she  did,  and  he  then  handed  her  the  first  will, 
saying,  '*  Now  you  will  be  mistress  of  all."  Letters  of  administration 
were  granted  on  his  death  on  the  assumption  that  the  destruction  of 
the  second  wOl,  which  revoked  all  previous  wills,  had  caused  an 
intestacy.  Held,  that  as  there  were  infants  interested  who  could  not 
give  their  consent,  the  Court  would  not  revoke  the  letters  of  adminis- 
tration, and  grant  probate  of  the  first  will  on  motion,  but  would 
require  such  will  to  be  propounded. — In  the  goods  of  Andrews,  L.R. 
[1898]  P.  14  ;  68  L.T.  259. 

(iii.)  p.  D. — Probate — Testamentary  Capacity — Evidence — Lunacy  Visitors — 
Lunacy  Act,  1890,  s.  186 — Refusal  to  Produce  Reports-- Costs, —The  last 
will  of  a  person  who  had  been  found  a  lunatic  by  inquisition,  and 
whose  lunacy  order  had  never  been  superseded,  was  propounded,  and 
opposed  on  the  ground  of  incapacity.  The  Lord  Chancellor's  visitors 
stated  in  evidence  that  reports  made  at  the  time  of  visits  were  in 
existence,  but  refused  to  produce  them,  on  the  ground  that  it  was  pre- 
scribed by  the  section  above-mentioned,  that  they  were  to  be  kept 
secret.  Held,  that  having  regard  to  the  said  section  the  production  of 
the  reports  could  not  he  insisted  on,  and  that,  though  the  reports  were 
the  best  evidence  as  to  the  state  of  mind  of  the  testatrix  and  as  to  the 
opinion  of  the  experts,  the  case  must  proceed  without  the  assistance 
of  the  reports.  The  jury  found  in  favour  of  the  testamentary 
capacity  of  the  testatrix.  Held,  that  the  opposition  to  the  will  was 
JTistified,  and  that  costs  should  be  allowed  out  of  the  estate. — Roe  v. 
Nix,  L.R.  [1898]  P.  55 ;  68  L.T.  26. 

YorkBhire  Registry:— 

(iv.)  C.  A. — Agreement  for  Sale—*^  Assurance  "—  Yorkshire  Registries  Act,  1884, 
ss,  3,  4,  14. — A  memorandum  of  agreement  for  sale  of  land  stated 
that  in  consideration  of  £200  paid  by  the  purchaser,  the  vendor  agreed 
to  complete  certain  buildings  on  the  land,  and  the  purchaser  agr^  to 
purchase  the  same  when  completed  for  £750,  the  said  sum  of  £200  to 
be  taken  as  part  of  the  purchase  money.  Held,  that  the  memorandum 
was  not  such  an  "  assurance  "  as  to  be  capable  of  registration  under 
the  Act  above-mentioned. — Rodger  v.  Harrison,  L.B.  [1898]  1  Q.B.  161 ; 
68L.T.66;  41  W.R.  291. 
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Administration  :— 

(i.)  Ch.  "D,— Annuity — Tenant  for  Life — Remainderman,  —  B.  granted 
certain  annuities  by  bond,  and  died  leaving  his  widow  universal  legatee 
and  sole  executrix.  Under  her  will  her  residuary  estate,  being  the 
property  derived  from  B.,  was  held  in  trust  for  a  tenant  for  life,  with 
remainders  over.  Held^  that  each  payment  of  the  annuities  as  it 
became  due  must  be  raised  out  of  the  corpus  of  the  estate.— Gristed  v. 
Leathes,  62  L.J.  Ch.  445  ;  68  L.T.  622  ;  41  W.R.  478. 

(ii.)  Ch.  "D.—  Rentcharget— Charge  on  Corpus— Settled  Estate — Arrears — 
Sale  or  Mortgage. — Testator  devised  yearly  rentcharges  on  trust  for 
certain  persons  for  life  charged  on  his  H.  estate,  with  power  of 
distress  and  entry  in  respect  of  arrears.  "  Subject  to  and  charged 
with  "  the  rentcharges  and  the  remedies  for  recovering  payment,  he 
devised  the  estate  in  settlement.  The  rentcharges  fell  into  arrear, 
and  the  rental  became  insufficient  to  meet  them.  Held^  that  the 
annuitants  were  entitled  to  have  the  arrears  raised  by  mortgage  of  the 
estate.— TMc/rer  v.  Tucker,  L.R.  [1893]  1  Ch.  823 ;  62  L.J.  Ch.  442 ; 
41  W.R.  506. 

(iii.)  P.  "D.—Will  Annexed — Two  WiUs—No  Executor  named  in  Second  Will — 
Wife  Sole  Beneficiary. — Testator  made  a  will  in  1884,  leaving  all  hie 
property  to  his  wife,  and  appointing  her  sole  executrix.  He  afterwards 
having  mislaid  the  will,  made  a  second,  in  which  he  left  all  his 
property  to  his  wife,  but  appointed  no  executor.  The  Court  refused 
to  grant  probate  of  both  wiUs,  but  granted  administration  with  the 
later  will  annexed  to  the  widow,  and  dispensed  with  sureties ;  ordering 
that  she  should  give  her  personal  bond. — In  the  goods  of  Allen,  L.R. 
[1893]  P.  184 ;  68  L.T.  462. 

Agreement  :— 

(iv.)  P.  C,— Construction. — By  an  agreement  between  a  company  and  a 
colonial  government  bonds  were  to  be  issued  bearing  interest  dependent 
on  the  yearly  earnings;  by  a  law  passed  to  give  effect  thereto  the 
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bonds  were  treated  as  bearing  interest  contingent  on  the  half-yearly 
earnings ;  bonds  were  issued  in  terms  of  the  agreement  and  not  of  the 
law ;  and  finally,  by  a  certificate  of  the  government  the  bonds  were 
erroneonsly  certified  as  being  according  to  the  law.  Held^  that  the 
intention  was  that  the  account  should  be  taken  at  the  end  of  each  year, 
and  that  there  should  not  be  a  rest  at  the  end  of  each  half-year.  Held^ 
also,  that  the  cost  of  the  bonds  ought  not  to  be  charged  against 
income ;  and  that  the  proportion  of  the  expenditure  on  stores  to  be 
charged  to  any  one  year  must  be  regulated  by  what  is  fair  to  all 
parties.— Jamaica  Railway  Co.  v.  A.-G.jor  Jamaica ^  Ij.R.  [X893]  A.C.  127. 

Arbitration  :— 

(i.)  Ch.  T}.—*' Steps  in  Proceedings"— Arbitration  Act,  1889,  f.  4.— The 
obtaining  by  consent  of  an  enlargement  of  time  for  delivering  a  defence 
is  not  **  taking  a  step  in  the  proceedings,"  so  as  to  prevent  the  defendant 
from  applying  for  a  stay  of  proceedings. — Brighton  Marine ,  d'c,  Co.  v. 
Woodhotue,  68  L.T.  669 ;  41  W.R.  488. 

Banker  :— 

(ii.)  Ch,  D. — Veponit  of  Secitrities  by  Broker — Customer^  Security* — Contango 
— Authority  of  Broker. — B.  employed  H.,  a  stockbroker,  to  buy  and  sell 
shares  and  stocks  on  speculation.*  H.  generally  found  the  money  and 
held  the  purchased  securities,  together  with  other  securities  deposited 
by  B.,  against  the  money  so  advanced.  H.  deposited  the  securities 
so  held  with  the  defendant  bank  to  secure  a  current  loan  account. 
H.  stopped  payment  at  a  time  when  the  defendants  held  deposited  to 
secure  the  said  loan  account  certain  securities  belonging  to  B.  and 
held  by  H.  as  aforesaid.  B.  claimed  to  redeem  them  on  paying  what 
was  due  from  him  to  H.  The  defendants  claimed  to  hold  them  as 
security  for  the  whole  sum  due  to  them  from  H.  The  securities  were 
of  three  classes :  (1)  foreign  bonds  payable  to  bearer ;  (2)  stocks  and 
shares  requiring  a  registered  transfer,  which  had  been  transferred  to 
officers  of  the  bank  by  B. ;  (3)  similar  stocks  and  shares  so  transferred 
by  other  persons,  held,  that  as  to  all  the  securities  the  burden  of 
proof  was  on  the  plaintiff  to  prove  that  H.  had  exceeded  his  authority 
by  pledging  the  securities,  and  that  he  had  not  proved  it.  If  H.  had 
exceeded  bis  authority  then  as  to  (1)  the  defendants  were  not  bound 
to  enquire  as  to  the  title  to  the  bonds ;  as  to  (2)  and  (3),  held,  that 
there  was  nothing  to  put  the  defendants  on  enquiry  as  to  H.'s 
authority ;  and  as  to  (2)  that  B.  was  estopped  from  saying  that  H.  had 
not  authority  to  pledge  the  securities.  Semble,  the  fact  that  by  the 
general  practice  of  the  Stock  Exchange  most  loans  on  stock  are 
effected  by  way  of  contango  justified  the  defendants  in  assuming  that 
H.  had  absolute  power  to  deal  with  the  securities. — Bentinck  v.  London 
Joint  Stock  Bank,  L.R.  [1893]  2  Ch.  120;  62  L.J.  Ch.  358;  68  L.T.  315. 

Bankruptcy :~ 

(iii.)  C,  A. — Act  of  Bankruptcy— Assignment  of  Property  in  Trust  for  Creditors 
— Exception  of  Leaseholds — Declaration  of  Trust  of  Leaseholds — Bank- 
ruptcy Act,  1883,  «.  4,  sub'S.  1  (o). — A  debtor  executed  a  deed  by  which 
he  assured  all  his  property,  except  his  leasehold  property,  to  trustees 
for  the  benefit  of  hia  creditors  generally.  The  deed  declared  that  the 
debtor  should  stand  possessed  of  all  his  leaseholds,  which  were  about 
one-quarter  of  his  entire  property,  in  trust  for  and  to  convey  and 
assure  the  same  as  the  trustees  should  from  time  to  time  direct. 
Held,  that  the  execution  of  the  deed  was  an  act  of  bankruptcy. — 
E.  p.  Huglies ;  in  re  Hughes,  L.R.  [1893J  1  Q.B.  545 ;  68  L.T.  629 ; 
41  W.R.  466. 
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(i.)  Q.  B.  "D.  —  Act  of  ^Notice  of  Suspemion  of  Payment^*' Without 
Prejudice.'^— A  written  notice  sent  by  a  debtor  to  a  creditor  that  he 
has  suspended,  or  is  about  to  suspend,  payment  of  his  debts,  though 
expressed  to  be  "  without  prejudice,"  is  admissible  in  evidence  to 
prove  an  act  of  bankruptcy.— /m  re  Daiutnj ;  e.  ».  HoU,  L.R.  [1898] 
2Q.B.  116;  41  W.R.  590. 

(ii.)  Q,  B.  D.—  Coitts  of  Execution — Interpleader — Notice  of  Eeceiving  Order 
— Jiankniptcy  Acty  1890,  8. 11.— The  *'  costs  of  execution  "  alluded  to  in 
the  section  above-mentioned  mean  the  costs  up  to,  but  not  after,  the 
time  when  notice  of  a  receiving  order  has  been  served  on  the  sheriff, 
and  where  an  interpleader  order  has  been  made,  do  not  include  costs 
incurred  after  notice  of  the  receiving  order  until  discharge  of  the 
interpleader  order.  Where,  therefore,  the  sheriff  has  seized  a  debtor's 
goods  under  a  Ji.fa.,  and  the  goods  having  been  claimed  by  a  bill  of 
sale  holder,  an  interpleader  order  is  made,  and  notice  of  a  receiving 
order  is  afterwards  served  on  the  sheriff,  the  interpleader  order  being 
subsequently  discharged,  held,  that  the  sheriff  was  entitled  to  deduct 
his  costs  incurred  up  to  the  time  when  he  received  notice  of  the 
receiving  order,  but  not  his  costs  incurred  after  such  notice  until  his 
withdrawal  on  the  discharge  of  the  interpleader  order. — E.  p.  Sheriff  of 
Essex;  in  re  Harrison,  L.R.  [1893]  2  Q.B.  Ill;  62  L.J.  Q.B.  266; 
68L.T.  590;  41  W.R.  512. 

(iii.)  O..  B.  "D,-- Joint  and  Separate  Estates— Consolidation — Bankruptcy  Act^ 
1883,  s.  40. — Qu<erey  whether  an  exception  ought  to  be  made  to  the  rule 
laid  down  in  the  section  above-mentioned  in  cases  where  the  joint  and 
separate  estates  are  so  blended  that  they  cannot  be  separated.  Held^ 
that  the  rule  must  certainly  be  followed  in  a  case  where  half  of  the 
whole  assets  are  clearly  separable. — E.  p,  Trotman;  in  re  KriegeU 
Waring  d-  Co,,  68L.T.  688. 

(iv.)  C.  A,— Married  Woman— Bankruptcy  Act,  1883,  «.  4,  mh-ss.  1  (^f),  2.--A 
bankruptcy  notice  cannot  be  issued  against  a  married  woman  in 
respect  of  a  judgment  against  her  separate  estate. — E.  p,  Lester ;  in  re 
Lynes,  L.R.  [1893]  2  Q.B.  113 ;  41  W.R.  488. 

(▼•)  Q.  B.  "D,— Petition— Not  Served — Non-Attendance  of  Petitioner, — A 
petition  may  bo  dismissed  if  the  petitioner  or  his  representative  does 
not  attend,  although  the  petition  has  not  been  served. — E.  p.  Discount 
Banking  Co, ;  in  re  Stockman,  68  L.T.  689. 

(vi.)  C.  A. — Bescission  of  Beceiring  Order — Consent  of  Petitioning  Creditor, — 
A  receiving  order  having  been  made  the  debtor  paid  the  petitioning 
creditor's  debt,  and  applied  to  the  Registrar  to  rescind  the  order.  The 
only  fact  proved  was  that  the  petitioning  creditor  consented.  Held, 
that  there  was  not  sufficient  evidence  on  which  the  order  could  be 
rescinded.— £.  p.  Official  Beceiier ;  in  re  Flatau,  41  W.R.  529. 

(vii.)  P.  C. — Surety — Suspense  Account — Payment  of  Part  of  Principal  Debt, — 
W.  and  others  had  guaranteed  the  discharge  of  a  debt  due  to  the 
appellant  bank.  The  bank  afterwards  agreed  with  three  of  the 
co-sureties  that,  in  lieu  of  their  personal  liability  to  pay  the  whole 
sum  guaranteed,  they  should  deposit  with  the  bank  a  sum  of  money 
less  than  the  whole  amount,  to  be  placed  to  a  suspense  account,  and  to 
be  appropriated  to  the  payment  of  the  principal  debt  at  the  discretion 
of  the  bank.  No  such  appropriation  had  been  made.  W.  became 
bankrupt.  Held,  that  the  arrangement  did  not  amount  to  a  payment 
of  part  of  the  principal  debt,  and  that  the  bank  were  entitled  to  prove 
for  the  whole  sum  against  the  estate  of  W. — Commercial  Bank  of  Australia 
v.  Ojncial  Assigiue  of  Wilson,  L.R.  [1893]  A.C.  181 ;  68  L.T.  540 ; 
41  W.R.  603. 
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(i.)  ^  B.  D.^Voluntary  SettlemerU— Avoidance— Title  of  Pureha$er.— The 
title  of  a  purchaser  for  value  in  good  faith  from  the  d<^iee  of  a 
Yolontary  settlement  is  not  affected  by  sect.  47  of  the  Bankruptcy 
Act,  1883.— Broirn  v.  Hirsch,  62  L.J.  Q.B.  279. 

(ii.)  Q.  B.  D. — Voluntary  Settlement — Avoidance— Bo7iA  fide  FurchoMtr  for 
Value— Bankruptcy  Act,  1883,  ».  47.— The  title  of  a  bond  fide  purchaser 
for  value  from  the  donee  under  a  voluntary  settlement  prior  to  the 
avoidance  of  such  settlement,  cannot  be  defeated  afterwards  by  the 
trustee  in  bankruptcy. — E,  p.  Norton ;  in  re  Brall^  41  W.R.  623. 

Bill  of  Ezohange  :— 

(iii.)  Ch.  "D,- Foreign  Bill — Protest  for  Better  Security^Expenset  of—BiUt 
of  Exchange  Act,  1882,  m.  61  (2)  (6),  57  (1),  66—68,  97  (2).— The  drawer 
who  has  been  compelled  to  pay  a  bill  may  recover  from  the  acceptor 
the  expenses  of  a  necessary  protest,  but  not  of  an  unnecessary  one. 
The  B.  Bank  drew  bills  in  Brazil  which  were  accepted  by 'the  E.  Bank 
in  England.  The  bills  were  protested  for  non-payment  and  for  better 
security.  Held,  that  the  B.  Bank  might  recover  the  expenses  of 
protest  for  non-payment,  but  not  of  protest  for  better  security,  nor  the 
amount  of  a  commission  paid  by  the  B.  Bank  to  their  bankers  in 
England  for  the  acceptance  of  the  bills  for  honour,  and  for  providing 
the  money  required  to  meet  that  acceptance. — E.  p.  Banco  de  Brazil  ; 
in  re  English  Bank  of  the  River  Plate,  41  W.R.  621. 

See  Principal  and  Agent,  p.  132,  v. 

Bill  Of  Sale:— 

(iv.)  C«  A* — Re-registration — Accideiital  Omission — Bankruptcy — Bills  of  Sale 
Act,  1878,  ss.  11, 14. — The  Ck>urt  will  not  rectify  an  accidental  omission 
to  re-register  a  bill  of  sale  by  extending  the  time  for  re-registration, 
as  against  the  trustee  in  bankruptcy  of  the  grantor,  where  the 
bankruptcy  has  intervened  between  the  lapsing  of  the  original 
registration  and  the  application  for  extension  of  time. — In  re  Parsons 
and  Furber's  Bill  of  SaU,  41  W.R.  468. 

(v.)  Q.  B.  D.-  Receipt  from  Sheriff— Assurance— BUls  of  SaU  Acts,  1878, 
s.  4 ;  1882. — A  sheriff  having  seized  goods  under  Afi.fa.,  sold  the  same, 
and  gave  the  purchaser  a  receipt  for  the  sum  of  £122  for  the  goods, 
etc.,  seized  under  the^.  fa.,**  and  hereby  sold  as  far  as  he  lawfully  can 
or  may  without  any  warranty  of  title,  and  with  the  consent  of  the 
above-named  defendant,  who  is  a  builder,  and  under  an  order  of 
Master  Wilberforce."  Held,  that  the  receipt  was  a  bill  of  sale,  and 
required  registration. — In  re  Hood ;  e.  p.  The  Trustee  v.  Burgess, 
68L.T.  691;  41  W.R.  668. 

Building  Society  :— 

(vi.)  Ch.  D,— Winding-up — County  Court— Special  Case — Buildin/f  Societies 
Act,  1874,  s,  32,  sub-s,  (4). — In  the  winding-up  in  a  county  court  of  a 
building  society  registered  under  the  Act  above-mentioned,  a  special 
case  for  the  opinion  of  the  High  Court  may  be  stated  under  the 
Companies  (Winding-Up)  Act,  1890,  s.  3,  sub-s.  (3).— In  re  Portsea 
Island  Building  Society,  41  W.R.  687. 

(vii.)  Ch.  D. — Shares— Notice  of  Withdrawal— Alteration  of  Rules,— A  holder 
of  shares  in  a  building  society  is  bound  by  an  alteration  in  the  rules 
made  after  he  has  given  notice  to  withdraw  his  shares,  although  the 
effect  of  the  alteration  is  to  delay  payment  to  him  of  the  value  of  his 
shares. — Pepe  v.  City  and  Suburban  Building  Society,  L.R.  [1893] 
2  Ch.  311 ;  62  L.J.  Ch.  601 ;  41  W.R.  648. 
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Colonial  Law:— 

(i.)  P.  C.—New  South  Walei-^Crotcn  Lands—Sale  of  Improved  Land — 
Reservation.— Under  the  provisions  of  the  Acts  relating  to  the  sale  of 
Crown  lands  in  New  South  Wales,  it  is  not  competent  for  the 
Governor  with  the  advice  of  his  Council  to  sell  by  appraisement  to 
the  holder,  improved  land  which  has  been  temporarily  reserved  from 
sale,  before  such  reservation  has  been  revoked.  But  where  an 
application  to  purchase  has  been  made  before  such  revocation  and  the 
sale  is  not  completed  till  after  the  revocation,  it  is  good,  even  though 
there  was  an  application  for  a  conditional  purchase  by  another  person 
before  the  contract  of  sale  was  complete.  The  contract  is  constituted 
by  the  approval  of  the  Governor  in  Council  of  the  application  to  buy,  not 
by  the  notification  of  the  approval  in  the  Oazette.^Ricketson  v.  Barbour, 
L.R.  [1893]  A.C.  194;  68  L.T.  648. 

(ii.)  P.  C— Victoria— Compensation  for  Damages— Local  Government  Act, 
1874,  «.  884. — By  the  true  construction  of  the  section  above-mentioned, 
when  a  ditch  or  drain  has  been  made  in  pursuance  of  its  powers,  an 
owner  or  occupier  injuriously  affected  is  entitled  to  compensation  for 
damages  to  his  land  assessed  once  for  all,  present  and  prospective, 
whether  the  powers  have  been  exercised  negligently  or  properly. — 
President,  <fc.,  of  Colac  v.  Summerjield,  L.R.  [1893]  A.O.  187. 

(iii.)  P.  C. — Victoria— Lane  on  Private  Land — JRt^^  of  Way, — A  colonial 
statute  empowered  the  corporation  of  a  town  to  drain  and  pave  streets, 
courts,  and  alleys  on  private  land,  and  to  recover  the  expenses  of  such 
works  from  the  owners  or  occupiers  of  land  abutting  upon  such  street, 
court,  or  alley.  Held,  that  the  statute  did  not  by  necessary  implication 
confer  on  such  owner  or  occupiers  any  lar^r  rights  of  user  of  such 
street,  Ac,  than  they  had  previously  enjoyed. — Moubray  v.  Drew, 
68  L.T.  549. 

(iv.)  P.  Q.—Victorior- Easement— Abandonment — Land  Certificate.— In  1839 
the  predecessor  of  A.  granted  to  the  predecessor  of  B.  a  right  of  way 
over  his  land,  and  along  the  boundary  which  divided  land  retained  by 
him  from  land  granted  by  him  to  the  predecessor  of  B.  A.  claimed 
that  the  right  of  way  had  been  abandoned.  Held,  that  evidence  of 
non-user  by  B.,  coupled  with  user  by  A.  of  portions  of  land  subject  to 
the  easement  when  the  easement  was  not  required,  did  not  prove  an 
abandonment  of  the  entire  right  of  way,  and  were  inconclusive  to 
prove  an  abandonment  of  portions  thereof.  Held,  that  the  omisnion 
to  record  the  easement  in  the  certificates  of  title  of  A.  and  B.  to  their 
respective  lands,  did  not  bar  B.'s  claim  to  the  easement,  or  relieve  the 
servient  tenement  from  its  liability. — James  v.  Stevenson^  L.B.  [1898] 
A.0. 162;  68  L.T.  689. 

Common  :— 

(v.)  C.  A..— Custom  for  Lord  to  Grant  Waste — Consent  of  Homage. — See 
Vol.  18.  p*  42,  iv.,  where  this  case  is  noted  in  error  as  decided  in 
Q.  B.  D.— Ramsey  v.  Cruddas,  L.R.  [1893]  1  Q.B.  228 ;  62  L.J.  Q.B.  269 ; 
68  L.;r.  364. 

Company:— 

(vi.)  Ch.  D, — Change  of  Name — Registration — Irregularity — Jurisdiction. — 
An  order  was  made  changing  the  name  of  a  company,  and  a  certificate 
was  issued  by  the  Registrar  of  Joint  Stock  Companies  that  the 
company  had  changed  its  name.  It  then  appeared  that  the  resolutions 
on  which  the  order  was  based  were  bad.  Held,  that  the  Court  had  no 
jurisdiction  over  the  Registrar  to  order  him  to  restore  the  old  ncme, 
he  being  an  officer  of  the  Board  of  I'rade,  and  not  of  the  Court. 
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Ordered^  that  the  order  be  discharged,  and  that  the  company  be  at 
liberty  to  apply  to  the  Board  of  Trade  to  vacate  the  existing  registra  • 
tion,  and  to  restore  the  old  name. — In  re  Australasian  Mining  Co», 
68  L.T.  437. 
(i.)  Ch.  "D, --Debenture — Construction—**  Property  and  Assets ''—VncaUed 
Capital, — Debentures  of  a  company  purported  to  charge  all  the 
**  property,  assets,  and  revenues  "  of  the  company.  The  company  had 
power,  by  the  articles,  to  raise  money  upon  debentures  chared  on  the 
uncalled  capital,  and  the  memorandum  of  association  mentioned 
among  its  objects  the  borrowing  of  money  by  debentures  charged  on 
the  uncalled  capital.  Held^  that  the  uncalled  capital  was  included  in 
the  debentures  under  the  word  *'  assets,"  even  if  the  word  '*  property  " 
was  not  sufficient. — Page  v.  International  Agency  and  Industrial  Trusty 
68  L.T.  435. 

(ii.)  Ch.  D. — Directors — Liability — Acts  Ultra  Vires,— If  directors,  acting 
fairly,  honestly,  and  reasonably  mistake  the  legal  powers  of  their 
company  thev  may  escape  liability  either  in  an  action  or  in  a  winding- 
up.  But  if  they  Imew,  or  with  due  care  ought  to  have  known,  that 
their  acts  were  ultra  vires,  they  will  be  made  liable,  even  though  they 
honestly  believed  that  their  acts  were  necessary  in  the  interests  of  the 
company.  Directors  agreed  with  contractors  that  the  latter  should 
execute  certain  works  for  the  company  for  a  roecified  sum  in 
debentures  and  fully  paid  shares,  and  should  by  means  of  a 
stipalated  portion  of  such  debentures  and  shares  carry  out  certain 
contemporaneous  agreements  under  which  debentures  and  shares 
were  to  bo  made  over  to  third  parties  without  consideration.  Each  of 
the  shareholders  and  debenture-holders  for  the  time  being  of  the 
company  took  a  benefit  under  one  or  other  of  the  agreements.  Held, 
that  the  transaction  was  ultra  vires  to  the  extent  to  which  the 
contractors  were  provided  with  shares  and  debentures  to  be  made  over 
without  consideration,  and  that  the  directors  were  liable  to  make  good 
the  loss  occasioned  thereby. — London  Trust  Company  v.  MackenHe, 
68  L.T.  380. 

(iii.)  Oh.  D. — Reduction  of  Capital — Jurisdiction,— The  judge  to  whom  the 
High  Court  Jurisdiction  in  the  winding-up  of  companies  has  been 
assigned  by  the  order  of  the  Lord  Chancellor  of  the  26th  March,  1892, 
has  jurisdiction  to  confirm  a  reduction  of  capital  in  the  case  of  a 
company  which  may  be  wound-up  in  the  High  Court  under  the 
Companies  (Winding-Up)  Act,  1890. — In  re  Ocean  Queen  Steamship  Co., 
41  W.R.  570. 

(iv.)  Ch.  D. — Shares— Issue  at  a  Discount — Bonus  Shares — Vltra  Vires, — 
The  directors  of  a  company  issued  a  circular  to  the  shareholders, 
offering  to  allot  to  eVery  person  who  should  take  up  certain  debentures 
of  the  company,  a  number  of  fully  paid-up  shares  proportionate  to  the 
nnmber  of  debentures  so  taken  up.  In  accordance  with  the  terms  of 
the  circular,  and  in  pursuance  of  an  agreement  which  was  filed  with 
the  Registrar,  a  number  of  fully  paid-up  shares  were  issued  to  persona 
taking  up  debentures.  Held^  in  the  winding-up,  that  the  agreement 
V  as  ultra  vires,  that  there  was  therefore  no  registered  contract  within 
the  meaning  of  the  Companies  Act,  rnd  that  the  holders  of  the  bonus 
shares  were  liable  to  pay  up  the  full  amount  thereof  in  cash. — In  re 
Baihcay  Time  Tables  Publishing  Co,,  68  L.T.  649. 

(v.)  Ch.  D. — Shares — Issue  as  Fully  Paid— Registered  Contract — Payment 
in  Gash— Voluntary  Services,  —A  company  passed  a  special  resolution 
that  in  consideration  of  the  services  rendered  in  the  forn>ation  of  the 
company  by  certain  persons,  inclading  A.  and  B.,certaiti  shares  should 
be  allotted  to  them  as  folly  paid  up.  A  contract  was  c'uly  registered, 
and  the  shares  were  allotted.     The  company  was  wound-up.    Held, 
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that  there  had  been  no  attempt  to  estimate  the  value  of  the  services  of 
each  person,  and  to  give  an  equivalent  in  shares  for  such  services ; 
that  it  was  not  intended  that  the  services  of  A.  and  B.  should  ever  be 
paid  for,  and  that  there  was  no  debt  due  to  them  from  the  company 
lor  such  services ;  and  therefore  that,  notwithstanding  the  registered 
agreement,  A.  and  B.  must  be  placed  on  the  list  of  contributories. — 
In  re  Eddystone  Marine  Insurance  Co,,  68  L.T.  408. 

(i-)  C.  A.—Stock—TranMfer— Legal  Title— Blank  Transfer, —BeciBion  of 
Ch.  D.  (see  Vol.  18,  p.  76,  iv.)  afl&rmed.— Potr^W  v.  London  and 
Provincial  Bank,  4X  W.R.  645. 

(ii.)  Ch.  D. — Winding-up — Contributory — Director — Qualification  Shares. — 
K.  had  acted  as  director  of  a  company  until  shortly  before  the  winding- 
up,  but  no  qualification  shares  had  been  allotted  to  him,  nor  had  he 
obtained  any  from  any  other  source.  Held,  that  an  agreement  between 
him  and  the  company  to  take  the  shares  ought  to  be  inferred,  and  that 
he  ought  to  be  placed  on  the  list  of  contributories. — In  re  Bread  Supply 
Association;  KonratKs  Case,  62  L.J.  Ch.  876 ;  68  L.T.  434. 

(iii.)  Ch.  D. — Winding-up— Debenture — CaUs — Set-off — Equitable  Assignment 
— Companies  Act,  1862,  s.  75. — A  debenture-holder,  who  also  held  shares 
in  a  company,  deposited  his  debentures  with  a  bank  as  security,  and 
executed  a  memorandum  of  deposit  and  a  blank  transfer,  but  no 
notice  of  the  deposit  was  given  to  the  company.  On  November  8rd 
the  directors  resolved  to  make  a  call  on  the  shares  payable  on 
November  20th.  Under  the  articles  the  call  was  deemed  to  have  been 
made  at  the  passing  of  the  resolution.  On  November  4th  the  bank 
received  notice  of  the  call,  which  was  payable  at  the  bank.  On 
November  6th  the  bank  gave  the  company  notice  of  the  deposit.  On 
November  12th  a  debenture-holder's  action  was  brought,  and  on 
November  13th  resolutions  for  a  voluntary  winding-up  were  passed. 
On  December  6th  a  call  was  made  in  the  winding-up.  Held,  that  the 
company  were  entitled  to  set-o£f  against  the  debentures  deposited  with 
the  bank,  the  call  on  the  shares  of  the  depositor  made  on  November  3rd, 
but  not  that  made  in  the  winding-up. — Christie  v.  Taunton,  Delward, 
Lane  d  Co.,  L.R.  [1893]  2  Ch.  176;  62  L.J.  Ch.  885;  68  L.T.  638; 
41  W.R.  476. 

(iv.)  Ch.  D. — Winding-up — Discretion — AU  Assets  Covered  by  Debentures. — 
Where  a  company  has  issued  debentures  which  cover  the  whole  of  its 
assets,  includmg  uncalled  capital,  and  the  assets  are  insufficient  to 
meet  the  debentures,  the  Court  will  refuse  to  order  a  winding-up  on  the 
petition  of  an  outside  creditor. — Edgbaston  Brewery  Co.,  re,  68  L.T.  341. 

Confidential  Belationship.— ^ee  Gift,  p.  116,  ii. 

Contract:— 

(v.)  C^  II.— Debenture— Sale  of— Written  Contract.— Docmon  of  Q.  B.  D. 
(see  Vol.  18,  p.  78,  i.)  affirmed.— Dnrer  v.  Broad,  L.R.  [1898] 
1  Q.B.  744 ;  68  L.T.  679  ;  41  W.R.  483. 

Conversion  :— 

(vi.)  Ch.  D  —  Real  Estate— Partnership.— kn  interest  in  land  held  by  two 
persons  for  a  common  object  devolves  as  real  estate.  -WUson  v. 
HoUoway,  L.R.  [1893]  2  Ch.  340. 

Copyright  :— 

(vii.)  Ch.  D.— **  Chart  or  Plan''— Pattern— Copyright  Act  (6  tt  6  Vict.),  ss.  1,  2. 
— The  plaintiff  claimed  copyright  in  a  cardboard  pattern ,  sleeve 
containing  a  scale  for  adapting  it  to  sleeves  of  any  dimensions.  Held, 
that  it  was  capable  of  copyright  as  a  chart  or  plan. — Hollinrake  v. 
TrusweU,  L.R.  [1893]  2  Ch.  377  ;  08  L.T.  666. 
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(i.)  Q.  B.  1^,— International— Regittration.— The  International  Copyri^t 
Act,  1886,  sect.  6,  is  retroepective,  and  applies  to  all  literary  and 
artistic  works  produced  before  the  date  of  the  Order  in  Cooncil  of 
the  28th  of  November,  1887,  whether  produced  before  or  after  the 
date  of  the  passing  of  the  Act.  The  Act,  taken  in  connection  with 
the  Convention  of  Berne  and  the  Order  in  Conncil,  casts  no  obligation 
on  foreigners  to  register  under  the  Copyright  Act,  1842,  in  the  case 
of  A  book ;  nor  under  the  Fine  Arts  Copyright  Act,  1862,  in  the  case 
of  a  painting.  —  The  Hanfstatngl  Art  Publishing  Co,  v.  HoUoway^ 
L.R.  [1898]  2  Q.B.  1 ;  62  L.J.  Q.B.  847;  68  L.T.  676. 

County  Court  :— 

(ii.)  Q.  B.  "D.^High  Bailiff— *'  Misconduct ''—Improper  Seintre— County 
Courts  Acl^  1888,  t.  50. — The  seizure  and  sale  of  the  implements  of 
trade  of  an  execution  debtor  by  the  high  bailiff  of  a  county  court, 
in  the  levying  of  an  execution  under  the  judgment  of  the  Court,  even 
though  done  recklessly  and  under  a  serious  error  of  judgment,  but  not 
with  any  wrongful  intent,  is  not  "  misconduct  '*  within  the  meaning 
of  the  section  above-mentioned. — Moore  v.  High  Bailiff  of  Brompton 
County  Court,  41  W.R.  667. 

(iii.)  C.  A.— Prohibition -Refusal  to  Grant— Appeal — Admiralty  Judge — 
Jurisdiction— County  Cottrts  Act,  1888,  s.  182. — There  is  an  appeal 
from  the  refusal  of  the  High  Court  to  grant  a  writ  of  prohibition  to  a 
county  court.  A  judge  of  the  Admiralty  Division  can  grant  a  writ  of 
prohibition ;  therefore,  where  such  a  judge,  while  sitting  in  chambers 
m  vacation  to  hear  applications  from  all  divisions  of  the  High  Court, 
refused  to  grant  a  writ  of  prohibition  to  a  county  court  in  an  admiralty 
cause,  the  Court  held  that  he  was  acting  as  a  judge  of  the  Admiralty 
Division,  and  that,  upon  his  certifying  that  he  did  not  desire  to  hear 
further  argument  in  Court,  an  appeal  lay  direct  to  the  Court  of 
Appeal,  and  not  to  a  Divisional  Court  of  the  Queen's  Bench  Division. 
—The  Eecepta,  41  W.R.  661. 

Criminal  Law:— 

(iv.)  Q.  B.  D.-  Cruelty  to  Animals— Rabbit  Coursing— 12  d  13  Vict.,  c.  92, 
ss,  2,  29—17  db  18  Vict.,  c.  60,  s.  8.— The  respondents  coursed  with  dogs 
in  an  enclosed  field  wild  rabbits,  which  had  been  captured  shortly 
before,  and  since  kept  in  confinement.  Held,  that  the  rabbits  were 
not  '*  domestic  animals,"  and,  therefore,  the  respondents  could  not  be 
convicted  for  cruelly  torturing  them. — ApUn  v.  Porritt,  L.R.  [1898] 
2  Q.B.  57. 

(v.)  CO.  'R,— Evidence — Confession — Inducement.—The  prosecutor  had  an 
interview  with  the  relations  of  a  prisoner  charged  with  embezzlement, 
in  which  he  said,  "  it  will  be  the  right  thing  for  M."  (the  prisoner)  *'  to 
make  a  clean  breast  of  it,"  but  made  no  threat  or  promise  to  induce  a 
confession.  The  prisoner  was  told  of  the  details  oi  the  interview,  and 
made  a  confession.  Held,  that  the  confession  was  not  free  or  voluntary, 
and  oould  not  be  admitted  in  evidence.— Reg.  v.  Tlwmpson,  L.B.  [1893] 
2  Q.B.  12;  62  L.J.  M.O.  98 ;  41  W.B.  526. 

Easement:- 

(vi.)  Ch.  D, — Right  of  Way  —  Grant — Construction — Abandonment.  —  The 
defendant's  predecessor,  T.,  granted  to  the  plaintifTs  pf6deceesor,  X.,  a 
right  of  way  "  to  and  from  every  or  any  part  of  the  pieces  or  parcels 
of  land  hereinbefore  described  "  over  a  private  road.  The  road  did 
not  skirt  the  boundary  of  the  parcels  described,  there  being  a  strip  of 
land,  belonging  to  T.,  intervening.    Held,  that  there  was  nothing  to 
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restrict  the  grantee  to  one  line  of  access  to  the  road,  and  no  obligation 
on  him  to  elect  any  particular  line  of  access ;  and  that  the  fact  that 
X.  and  his  successors  had  only  used  one  access  to  the  road,  did  not  shew 
any  intention  to  abandon  their  general  right  of  access  thereto.— Coo*« 
V.  Ingram,  68  L.T.  671. 
(i.)  Ch.  D,— Ancient  Light— Crown— Lessees  of—PrescHption  Act,  w.  1,  2, 
3.— The  plaintiff  was  owner  in  fee  of  premises  which  had  enjoyed 
free  access  of  light  for  forty  years.  The  defendants,  lessees  of 
Crown  property  adjoining,  began  to  build  so  as  to  interfere  with  the 
plaintiff's  ancient  lights.  Held,  that  the  general  words  in  sect.  2  of 
the  Act  did  not  apply  to  the  easement  of  light.  Held,  that  the  plaintiff's 
enjoyment  of  li^t  was  conclusive  against  the  defendants,  but  not 
against  the  Crown ;  and  that  there  was  no  presumption  of  a  lost 
grant.  Order,  that  during  the  continuance  of  their  lease  the  defendants 
should  not  build  so  as  to  interfere  with  the  plaintiff's  ancient  lights.— 
Wheaton  v.  MapU  db  Co,,  68  L.T.  641. 
See  Colonial  Law,  p.  Ill,  iv. 

Eoolesiastioal  Law  :— 

(u.)  Consistory  Court  of  Bochester.- Ojfence«—Cl«n7y  midpline 
Act,  1892—"  Occasioning  Scandal."— The  ecclesiastical  offence  of 
"  occasioning  scandal  and  evil  report "  is  not  one  which  can  be  legally 
tried  under  the  Clergy  Discipline  Act,  IQQ2.— Bishop  of  Rochester  v. 
Harris,  L.R.  [1893]  P.  138. 

(iii.)  Q.  B.  1^.— Pews— TUle— Prescription,— A  room  in  a  buUding  was  used 
as  a  chapel  from  1781  to  1845  ;  the  pews  being  allotted  to  persons  who 
had  subscribed  towards  fitting  up  the  chapel.  In  1845  a  new  chapel 
was  built  on  the  site  of  the  old,  and  was  consecrated.  The  pews 
were  allotted  to  the  pewholders  of  the  old  chapel.  No  rents  were  paid 
by  pewholders,  who  sold  and  transferred  their  pews  at  will.  In  1867 
the  chapel  was  re-seated,  and  the  pews  again  allotted  to  former 
pewholders.  The  plaintiff  had  acquired  two  pews  from  original 
pewholders,  and  had  bought  a  third  with  a  house,  the  owners  of  which 
had  held  a  pew  since  1781.  He  claimed  an  injunction  to  restrain  the 
granting  of  a  faculty  for  removing  the  pews.  Held,  that  he  had  not 
made  out  a  title  to  the  pews  as  against  the  defendants,  the  vicar  and 
churchwardens  acting  under  the  authority  of  the  ordinary. — Proud  v. 
Price,  68  L.T.  682. 

Fftir:- 

(iv.)  Q.  B.  D.— •*  Fair  ''—Meaning  of,— On  a  section  of  a  Local  Act  which 
imposed  a  penalty  on  any  occupier  who  **  holds  or  permits  to  be  held 
any  market  or  fair  "  on  his  land  without  licence ;  held,  by  Bruce,  J., 
that  the  word  **  fair  "  was  used  in  its  projper  sense  as  a  mart  or 
gathering  for  the  selling  of  goods,  and  did  not  mclude  gatherings  where 
only  amusements  were  provided ;  held,  by  Lawrence,  J.,  that  the  word 
"fair"  had  a  wider  meaning,  and  that  it  included  places  where 
amusements,  such  as  swings,  roundabouts,  and  shooting  galleries  were 
provided,  although  there  was  no  buying  and  selling  of  goods.— CoWiiw 
V.  Cooper,  68  L.T.  460. 

Friendly  Society  :- 

(v.)  Q.  B.  1^.— Funeral  Expenses  of  Child  Under  Ten— Production  of 
Certificate  of  Death— Friendly  Societies  Act,  1875,  ss.  4,  2S— Life  Assurance 
Companies  Act,  1870,  s,  2. — A  society,  whose  registration  under  the 
Friendly  Societies  Acts  had  been  cancelled,  and  which  was  registered 
under  the  Companies .  Acts,  did  not  issue  policies  of  assurance,  but 
collected  and  entered  upon  a  contribution  card  periodical  contributions 
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from  its  membera,  and  was  liable  to  pay  sums  of  money  upon  the 
death  of  a  member  for  funeral  expenses.  The  society  was  convicted 
under  sect.  28  of  the  Act  of  1875,  for  having  paid  such  a  sum  on  the 
death  of  fk  child  under  the  age  of  ten  without  the  production  of  a 
certificate  of  death.  Held,  that  the  words  in  sect.  2  of  the  Life 
Assurance  Companies  Act,  1870,  "  who  issue,  or  are  liable  under, 
policies  of  assurance  upon  human  life  "  must  be  excluded  from  the 
definition  of  *'  society "  in  sect.  28  of  the  Act  of  1875,  as  being 
inconsistent  with  the  context ;  and  that  the  society  fell  within  that 
definition,  and  was  rightly  convicted,— Newbold  Friendly  Society  v. 
Barlow,  41  W.R.  543. 

Gaming  :— 

(i.)  Ch.  D.— Lottery— **  Aligsing  Word"  Competition— IlUgal  Contract- 
Lottery  Act,  1802,  8.  \— Rights  of  Competitors. — The  defendant,  a  news- 
paper proprietor,  published  in  his  paper  a  paragraph  with  the  last  word 
omitted.  He  also  announced  that  intending  competitors  must  send 
the  sum  of  a  Is.  with  a  coupon  cut  out  of  the  newspaper,  and  the  word 
omitted  from  the  paragraph  to  the  office  of  the  newspaper.  The 
entrance  fees  were  to  be  divided  between  the  persons  who  had  sent  the 
right  word.  The  successful  competitors  sued  the  defendant  and  the 
unsuccessful  competitors,  seeking  administration  of  the  trusts  of  the 
money  in  the  hands  of  the  defendant  for  the  purposes  of  the  competition, 
and  distribution  thereof  amongst  the  persons  entitled.  Held  (1)  that 
the  competition  was  a  lottery,  and  was  illegal  (2)  that  so  far  as  the 
money  was  impressed  with  any  trust,  it  was  one  arising  out  of  an 
illegal  transaction,  and  that  the  Court  would  not  administer  it ;  and 
semhle  (3)  that  the  competitors  had,  notwithstanding  the  illegality  of 
the  transaction,  a  legal  right,  enforceable  by  action  at  law,  to  the 
return  of  their  contributions,  at  all  events,  provided  that  they  gave 
notice  of  their  claims  before  the  money  had  been  distributed. — Barclay 
V.  Pearson,  L.R.  [1893]  2  Ch.  154  ;  68  L.T.  709. 

Gift:- 

(ii.)  Ch.  "D.— Setting  Aside— Undue  Influence— Conjidential  Relationship. — 
L.,  a  member  of  a  particuUr  religious  sect,  was  employed  as 
travelling  companion  to  M.,  an  epileptic.  While  so  employed  he 
converted  M.  to  his  religious  views,  and  M.  left  his  home  and  lived 
with  L.  in  great  seclusion  during  the  last  seven  years  of  his  life. 
During  this  period  M.,  who  was  in  a  low  and  morbid  condition,  con- 
sulted L.  on  spiritual  and  temporal  matters,  allowed  him  to  regulate 
his  diet  and  medicine,  and  placed  nearly  his  whole  fortune  at  his 
disposal.  L.  thereby  obtained  large  sums  of  money.  He  attempted 
to  suppress  all  evidence  of  his  pecuniary  dealings  with  M.  Held,  that 
the  money  had  been  obtained  by  undue  influence,  and  ought  to  be 
refunded.  Semble,  that  the  money  could  also  be  recovered  on  the 
ground  of  confidential  relationship. — Morley  v.  Loughman,  L.B.  [1893] 
1  Ch.  736 ;  62  L.J.  Ch.  515 ;  68  L.T.  619. 

Guarantee.— 5<?€  Limitations,  p.  121,  i. 

Highway  :— 

(iii.)  Q.  B.  D.  —  Repairs  —  Extraordinary  Traffic — Unusual  Purpose  — 
Highways,  <Cc.,  Act,  1878,  s.  23. — Where  the  weights  carried  over  a 
road  in  an  agricultural  district  are  neither  individually  nor  in  the 
agg'"^*?**©  excessive,  the  carriage  of  building  materials  for  a  Govern- 
ment fort  does  not  amount  to  "  extraordinary  traffic,*'  merely  because 
the  building  of  a  fort  is  unusual.— H(72  v.  Thomas,  62  L.J.  MC.  89 
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(i.)  C.  A. — Surveyor — TAmitation  of  Action — Urban  Authority — Highicay 
Act,  1835,  w.  26,  lOd—PublU-  Health  Act,  1875,  w.  144,  264.— In  an 
action  against  an  urban  authority  for  negligence  as  surveyors  of 
highways,  held,  that  the  action  must  be  commenced  within  three 
months  after  the  cause  of  action  accrued. — Graham  v.  Mayor,  d'c,  of 
Neiccastle-upon-Tyne,  L.R.  [1893]  1  Q.B.  643;  62  L  J.  Q.B.  315; 
41  W.R.  429. 

Husband  and  Wife  :— 

(ii.)  P.  D.—  Desertion. — A  husband  may  be  guilty  of  desertion  even  though 
he  is  willing  to  return  to  cohabitation  with  his  wife,  if  at  the  time  he 
is  so  willing  he  is  actually  cohabiting  with  another  wom&n,— Edwards  v. 
Edwards,  62  L.J.  P.  33. 

(iii.)  P.  D, — Divorce — Adultery — Condonation — Separation  Deed— Clause  in, 
— ^Husband  and  wife,  in  1886,  executed  a  separation  deed,  which 
contained  a  clause  that :  '*  No  proceedings  shall  be  commenced,  or 
prosecuted  by,  or  on  behalf  of,  either  party  against  the  other  in 
respect  of  any  cause  of  complaint  which  now  exists,  or  has  arisen 
before  the  date  of  these  presents."  In  1891  the  wife  petitioned  for 
judicial  separation  on  account  of  her  husband^s  adultery  in  that  year. 
The  husband  made  a  counter-charge  of  adultery  committed  in  1884 
and  1885.  Held,  that  the  clause  in  the  separation  deed  was  not 
tantamount  to  condonation,  and  did  not  debar  the  husband  from 
setting  up  the  wife's  adultery  as  a  defence  to  her  suit. — Gooch  v.  Qooch, 
L.R.  [1893]  P.  99;  68  L.T.  468. 

(iv.)  P.  D. — Divorce— Costs— Further  Costs— Superfluous  Plea. — A  wife 
petitioned  for  divorce  on  the  ground  of  adulte.ry  and  cruelty.  The 
main  charge  of  cruelty  was  in  respect  of  the  alleged  communication  to 
the  wife  of  a  venereal  disease.  There  were  also  charges  of  ordinary 
cruelty.  In  consequence  of  the  unexpected  prolongation  of  the  trial, 
costs  were  incurred  by  the  wife  beyond  the  amount  for  which  the 
husband  had,  on  the  Registrar's  estimate,  found  security.  The  jury 
found  for  the  husband,  and  the  petition  was  dismissed.  Held,  that 
the  husband  must  pay  the  wife's  costs  of  the  main  issue,  but  not  of 
the  charges  of  ordinary  cruelty,  which  were  superfluous. — Ash  v.  Ash, 
68  L.T.  500. 

(v.)  P.  D. — Divorce — Intervention  of  Queen^s  Proctor — Previous  Findinys 
against  Petitioner — Estoppel. — Upon  an  intervention  of  the  Queen's 
Proctor  to  show  cause  against  a  decree  nisi  obtained  by  a  husband,  it 
appeared  that  on  a  trial  of  cross  petitions  previously  presented  by  the 
husband  and  wife,  a  decree  nisi  on  the  ground  of  adultery  and  cruelty 
had  been  pronounced  against  the  husband,  and  that  on  the  intervention 
of  the  Queen's  Proctor,  the  jury  had  found  that  there  had  been  collusion 
and  suppression  of  material  facts,  whereupon  the  decree  nisi  was 
rescinded.  Held,  on  the  present  intervention  that,  though  the  previous 
findings  were  conclusive  evidence  that  the  petitioner  had  been  guilty 
of  adultery,  cruelty,  and  collusion,  they  did  not  amount  to  an  estoppel, 
and  that  it  was  open  to  the  petitioner  to  shew  that  the  collusion  was 
not  in  regard  to  the  present  petition,  and  that  the  circumstances  were 
such  as  to  induce  the  Court  to  grant  relief,  notwithstanding  the 
adultery  and  crvLeliy,— Butler  v.  Butler,  L.R.  [1893]  P.  185. 

(vi.)  P.  D. — Divorce — Variation  of  Settlements — Costs  out  of  Corpus. — The 
Court  sanctioned  the  payment  of  the  costs  of  a  petition  for  variation 
of  settlements  out  of  the  corpus  of  the  settled  property,  in  a  case  where 
a  yearly  allowance  was  to  oe  made  for  each  of  the  children  during 
their  lives,  and  where  all  parties,  including  the  trustees  of  the 
settlement,  concurred. — Hamilton  v.  Hamilton,  68  L.T.  467. 


Il8  QUARTERLY   DIGEST. 

(i.)  P.  D. — Bigamous  Marriage  of  Petitioner — Ignorance — Discretion.— k 
husband  and  wife  separated,  and  signed  an  agreement  by  which  they 
mutually  agreed  that  they  should  be  at  liberty  to  marry  again.  The 
husband,  Mieving  that  his  marriage  was  legally  dissolved,  went 
through  the  ceremony  of  marriage  with  another  woman.  On  finding 
out  his  mistake  he  left  her  and  resumed  cohabitation  with  his  wife, 
who  afterwards  committed  adultery.  The  husband  petitioned  for 
divorce.  Heldy  that  as  he  had  acted  bond  fide,  the  Court  was  justified 
in  its  discretion  in  granting  a  divorce. — Whitworth  v.  WhitwortK 
L.R.  [1893]  P.  86  ;  68  L.T.  467 ;  41  W.R.  692. 

Infant:— 

(ii.)  Ch.  D. — Contract  not  to  Solicit  Customers — Majority — Implied  New 
Contract. — The  defendant,  a  minor,  entered  the  plaintifTs  employment 
at  a  weekly  salary,  under  an  agreement  whereoy  be  contracted  that 
he  wonld  not,  at  the  termination  of  the  agreement,  seek  employment 
from  persons  who  had  at  any  time  up  to  the  termination  of  the  agree- 
ment employed  the  plaintiff.  He  continued  in  the  plaintiff's  employ- 
ment for  four  years  after  attaining  twenty-one,  and  his  wages  were 
raised  from  time  to  time.  After  leaving  the  plaintiff's  service  he 
sclicited  his  customers.  Held,  that  it  ought  to  be  inferred  that  a  new 
agreement  had  been  made  between  the  parties  after  the  defendant 
attained  twenty-one,  containing  a  'stipulation  in  the  terms  of  the 
original  agreement  binding  the  defendant  not  to  seek  employment 
from  the  plaintiff's  customers,  and  that  he  ought  to  be  restrained  from 
doing  so.— -Brotrn  v.  Harper,  68  L.T.  488. 

(iii.)  C.  A. — Life  Interest — Accumulations  during  Minority — Right  to — 
Conveyancing  Act,  1881,  s.  43. — During  the  minority  of  an  infant  who 
had  a  vested  life  interest  in  a  share  of  residue,  the  trustees  accumu- 
lated the  surplus  of  the  income  'of  her  share,  after  providing  for  her 
maintenance.  Held,  that  the  accumulations  belonged  absolutely  to 
the  tenant  for  life,  and  should  not  be  treated  as  capital. — Humphreys 
V.  Levett,  62  L.J.  Ch.  498 ;  41  W.R.  619. 

Insoranoe  :— 

(iv.)  C,  A. — Accident— Construction. — A  policy  of  assurance  provided  for 
the  payment  of  compensation  if  uie  insured  should  sustain  '*any 
bodily  injury  caused  by  violent,  accidental,  external,  and  visible 
means."  The  insured  broke  a  ligament  in  his  knee  while  in  the  act  of 
stooping.  Held,  that  such  injury  was  covered  by  the  policy. — Hamlyn 
v.  Crown  Accident  Insurance  Co.,  68  L.T.  701 ;  41  W.R.  631. 

International  Law  :— 

(v.)  P.  C. — Enforcement  of  Judgment^Penal  Action — Law  of  New  York. — 
In  an  order  to  bring  a  proceeding  within  the  rule  that  the  Courts  of 
one  country  will  not  execute  the  penal  laws  of  another,  it  must  be  of 
the  nature  of  a  suit  in  favour  of  the  state  whose  law  has  been  infringed. 
A  statute  of  New  York  provides  that  *•  If  any  certificate  given  by  the 
officers  of  any  corporation  "  to  which  the  statute  applies  "  shiJl  be 
false  in  any  material  representation,  all  the  officers  who  shall  have 
signed  the  same  shall  be  jointly  and  severally  liable  for  all  the  debts 
of  the  corporation  contracted  while  they  are  officers  thereof.'*  Held, 
that  a  judgment  in  an  action  on  this  section  brought  in  the  Supreme 
Court  of  New  York  could  be  enforced  by  judicial  proceedings  in 
Canada.  Judicial  decisions  as  to  whether  such  an  action  is  to  be 
considered  as  penal  given  by  the  courts  of  the  state  where  the  caoBe 
of  action  arose,  are  not  authorities  binding  on  the  foreign  court. — 
Huntington  v.  AttnU,  L.R.  [1893]  A.C.  160;  62  L.J.  P.C.  44; 
68  L.T.  326  ;  41  W.R.  674. 
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Justioes:— 

(i-)  C.  A. — Appeal  to  Quarter  Sessions— Notice  of  Summary  Jurisdiction 
Act,  1879,  s,  31.— The  appellant,  against  whom  a  bastardy  order  had 
been  made  at  petty  sessions,  appealed  to  quarter  sessions  against  the 
order,  and  served  notice  of  appeal  on  the  solicitor  who  had  appeared  at 
petty  sessions  for  the  respondent,  and  he  accepted  the  service  on  her 
behalf.  Held,  that  the  service  was  bad,  as  the  solicitor  had  ceased  to 
be  the  respondent's  solicitor  on  the  termination  of  the  proceedings  at 
petty  sessions. — Eeif.  v.  Justices  of  Oxfordshire,  41  W.R.  615. 

Landlord  and  Tenant  :— 

(ii.)  Q.  B.  D.  —Breach  of  Covenant  to  Repair — Two  Actions  by  Landlord— 
Assessment  of  Damages, — Daring  the  continuance  of  a  lease  the  landlord 
sued  the  tenant  for  breach  of  covenant  to  keep  the  premises  in  repair. 
The  tenant  denied  liability,  but  paid  a  sum  into  Court,  which  the 
landlord  accepted,  and  the  action  was  stayed.  After  the  lease 
determined  the  landlord  sued  for  breach  of  the  covenants  to  keep  in 
repair  and  deliver  up  in  repair.  No  repairs  had  been  done  since  the 
first  action,  and  the  particulars  included  all  matters  claimed  for  in  the 
first  action,  and  some  additional  items.  Held,  that  judgment  ought  to 
be  given  for  the  sum  required  to  put  the  premises  in  repair,  after 
deducting  the  sum  paid  into  Court  and  accepted  in  the  first  action. — 
Henderson  v.  Thorn,  41  W.R.  509. 

(iii.)  Q.  B.  "D.— Covenant  by  Lessee  to  Pay  Charge  on  Premises — Order  to 
abate  Nuisance — Expenses — Liability — Public  Health  (London)  Act,  1891. 
— A  lessee  covenanted  to  repair,  and  to  pay,  bear,  and  discharge  all 
land-tax,  sewers  rate,  main  drainage  rate,  and  all  other  rates,  taxes, 
assessment  charges,  or  impositions  whatsoever,  parliamentary, 
parochial,  or  otherwise,  taxed,  charged,  assessed  or  imposed  upon  the 
demised  premises,  or  on  the  lessor  for  or  in  respect  thereoi.  The 
lessee  failed  to  repair,  and  a  drain  on  the  premises  consequently  got 
out  of  order,  and  caused  a  nuisance.  The  local  authority  made  an 
order  on  the  lessor  to  repair  the  drain.  Held,  that  he  was  entitled  to 
recover  from  the  lessee  the  expenses  of  complying  with  the  order,  as  a 
charge  imposed  on  him  in  respect  of  the  premises. — Smith  v.  Robinson, 
L.R.  [1893]  2  Q.B.  53  ;  41  W.R.  588. 

(iv.)  Q.  B.  O. — Rent  Payable  in  Advance  if  Required — Requirement  during 
Cmrency  of  Quarter — Reasonable  Notice. — The  defendants  let  a  house 
to  a  tenant  upon  a  yearly  tenancy  under  an  agreement  whereby  the 
rent  was  reserved  '*  payable  quarterly  on  the  usual  quarter  days,  and 
always  if  required  in  advance."  Held,  that  the  defendants  were  entitled 
to  demand  the  quarter's  rent  in  advance  at  any  time  during  the 
currency  of  the  quarter,  and  not  only  on  the  first  day  thereof ;  and 
that  they  would  in  the  event  of  non-pa3rment  on  such  demand  be 
entitled  to  distrain  immediately  in  a  case  where  by  delaying  the 
distress  their  security  would  be  lost. — London  and  Westminster  Loan 
and  Discount  Co.  v.  L.  c^  N.W,R.,  L.R.  [1893]  2  Q.B.  49. 

(v.)  O.  A, — House  Let  in  Flats — Staircase — Want  of  Repair — Injury  from — 
Liability.  — Where  a  landlord  lets  a  house  in  flats,  retaining  the 
occupation  and  control  of  the  staircase,  which  is  the  only  means  of 
access  to  the  upper  stories,  although  he  enters  into  no  covenants  with 
his  tenants  as  to  the  repair  of  the  staircase,  there  is  a  duty  on  him, 
both  towards  his  tenants  and  towards  persons  coming  to  the  premises 
on  business  with  them,  to  keep  the  staircase  in  a  reasonably  safe  state 
of  repair.— 3/t7Zer  v.  Hancock,  41  W.R.  578. 

(vi.)  C.  A. — Tenant  Holding  Over — Tenancy  from  Year  to  Year — Implication  of 
Law. — Premises  were  let  under  an  agreement  in  writing  for  a  year  f rono 
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February  lat,  1891,  at  a  rent  of  £140,  payable  quarterly  in  advance  on 
February  14th,  &c.  After  the  expiration  of  the  i^reement,  the  tenant 
remaining  in  possession,  the  landlord  wrote  on  February  25th,  1B92, 
demanding  £35  for  a  quarterns  rent  due  in  advance.  The  tenant  did 
not  answer,  but  remained  in  possession,  and  on  March  26th  wrote  that 
it  was  hi)  intention  to  discontinue  the  present  tenancy,  and  gave 
notice  that  he  would  not  continue  the  same  beyond  the  period  required 
under  the  agreement.  Held^  that  both  parties  must  be  taken  to  have 
assented  to  a  continuance  of  the  tenancy,  and  that  the  implication  was 
that  there  was  a  tenancy  from  year  to  year  on  the  terms  of  the 
agreement  so  far  as  not  inconsistent  with  such  tenancy. — Dougal  v. 
McCarthy,  L.R.  [1893]  1  Q.B.  736;  68  L.T.  699;  41  W.R.  484. 

Lease  :— 

(i-)  Ch.  D.—  Surrender  by  Operation  of  Law — Change  of  Possession  -  Interesse 
Termini — Covenant  for  Quiet  Enjoyment. — The  acceptance  of  a  new  lease 
by  an  existing  tenant  operates  as  a  surrender  in  law  of  the  old  lease, 
and  the  grant  of  a  new  lease  to  a  stranger,  witli  the  tenant's  assent, 
followed  or  preceded  by  change  of  possession  also  operates  as  a 
surrender  in  law  of  the  old  lease.  Secus,  where  there  is  a  mere  oral 
assent  of  the  old  tenant,  and  no  change  of  possession.  An  interesse 
termini  is  not  an  interest  that  will  support  an  action  on  a  covenant  for 
quiet  enjoyment  in  a  lease,  the  essence  of  a  breach  of  such  a  covenant 
1)eing  a  disturbance  of  the  lessee's  possession,  nor  will  it  support  an 
action  for  trespass  or  for  damages. —  Wallis  v.  Hands,  Newman,  Scott, 
and  District  of  Bristol  Collieries  Co,,  L.R.  [1893]  2  Ch.  75  ;  68  L.T.  428; 
41  W.R.  471. 

Lioenaing:— 

(ii.)  C.  A.— H'twf  and  Beerhouse  Act,  1869,  ss,  8, 19— Application  for  Transfer 
to  New  Tenant — Misconduct  of  Previous  Tenant — Expiration  of  Licence. — 
Decision  of  Q.  B.  D.  {see  Vol.  18,  p.  85,  iv.)  reversed. — Murray  v.  Freer, 
L.R.  [1893]  1  Q.B.  635 ;  68  L.T.  507  ;  41  W.R.  450. 

Limitations  :— 
(iii.)  C.  A.— Concealed  Fraud — Continuous  Adverse  Possession — Striking  Out 
Pleadings— Frivolmts  and  Vexatious— H.S.C.,  1883,  O.  xxv.,  r.  4.— The 
plaintiff  alleged  that  he  was  the  heir-at-law  of  W.,  who  died  intestate 
in  1798  ;  that  on  the  death  of  W.,  his  real  estate  was  wrongfully  taken 
possession  of  by  the  mother  of  G.,  in  the  name  of  G.,  falsely  alleged  by  her 
to  be  the  heir-at-law  of  W. ;  that  on  the  death  of  G.,  an  infant,  in  1805, 
the  mother  continued  in  possession  in  the  name  of  R..a  supposititious 
child,  on  the  false  pretence  that  he  was  the  brother  of  G. ;  that  R.  and 
the  defendant,  who  claimed  under  R.,  had  fraudulently  concealed  the 
above  facts  from  the  plaintiff,  and  had  remained  in  possession  ;  that 
the  plaintiff  and  his  predecessors  could  not  with  reasonable  diligence 
have  discovered  the  said  concealed  fraud  till  1879.  Action  of  ejectment 
brought  by  the  plaintiff  on  the  above  allegations.  The  defendant 
moved  to  have  the  statement  of  claim  struck  out,  and  proved  that  the 
statement  that  R.  was  a  supposititious  child  had  been  made  in  1852, 
and  that  other  actions  ha!d  been  brought  on  the  foundation  thereof, 
which  had  all  been  dismissed.  Held,  that  the  statements  as  to  the 
entry  in  1798  did  not  shew  a  case  of  concealed  fraud,  but  only  a 
wrongful  entry  under  a  false  claim ;  that  the  statute  began  to  run  in 
1798,  and  that  its  operation  was  not  suspended  by  what  was  alleged  to 
have  been  done  in  1805,  as  there  had  been  continuous  adverse 
possession  ;  and  that  the  statement  of  claim  ought  to  be  struck  out  as 
frivolous  and  vexations. — Willis  v.  iLarl  Hawe,  41  W.R.  433. 
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(i.)  Ch.  D. — Guarantee— Mortgoffe. — X.,  on  the  20th  January,  1881, 
mortgaged  real  estate  to  Y.  for  £2,000,  and  covenanted  to  pay  £2,000 
and  interest  on  the  20th  July,  1881,  and  to  pay  interest  half-yearly  on 
BO  much  of  the  £2,000  as  should  be  owing,  until  the  same  should  be 
fully  paid.  On  9th  May,  1881,  A.  executed  a  document  by  which  for 
the  consideration  therein  mentioned  he  guaranteed  **  repayment  of 
the  sum  of  £2,000  and  interest  for  the  same."  This  guarantee  was 
referred  to  in  the  correspondence  relating  to  it  as  **  the  guarantee  of 
X.'s  mortgage.''  Interest  was  paid  by  X.  till  1891.  After  his  death 
in  that  year  the  proceeds  of  his  estate  and  the  mortgaged  property 
were  insufficient  to  pay  the  mortgage  debt.  Y.  sued  A.  for  the  balance 
unpaid.  Held,  that  A.'s  liability  was  confined  to  the  payment  of  £2,000 
and  interest,  in  accordance  with  the  terms  of  the  mortgage  deed  ;  and 
that,  in  tlie  absence  of  an  agreement  not  to  sue  for  a  definite  time,  the 
mortgagee  could  at  most  be  presumed  to  have  agreed  not  to  sue  for  a 
reasox^*able  time ;  that  such  time  had  elapsed  more  than  six  years 
before  action  brought,  and  that  the  mortgagee's  claim  against  A.  was 
statute-barred. — Heiiton  v.  PaddisoUy  68  L.T.  405. 

(ii.)  Cb.  D. — Mortgage — Assignment  of  Equity  of  Redemption — Payment  of 
Interest  hy  Tenant  for  Life — Judicature  Act,  1873,  «.  25,  sub-s.  6 — Chose 
in  Action — Itttrospectire  Operation. — The  payment  of  interest  by  an 
assignee  for  life  of  an  equity  of  redemption  is  sufficient  payment  to 
keep  alive  the  mortgagor's  right  of  action  on  the  covenants.  Sect.  25, 
sub-sect.  6,  of  the  Judicature  Act  is  retrospective,  and  applies  to 
assignments  of  choses  in  action  made  before  the  Act  came  into 
operation.— i>t66  v.  Walker,  02  L.J.  Ch.  536  ;  68  L.T.  610 ;  41  W.R.  427. 

See  Manor,  p.  124,  i. 
IfOoal  Government:— 

(iii.)  Q.  B.  D. — London — Repair  of  Drain— Nuisance  Caused  Thereby— 
Liability  of  Builder— Public  Health  (London)  Act,  1891,  «.  42.— A 
builder  who  is  employed  by  the  owner  of  a  dwelling-house  to  repair  a 
drain,  and  who  repairs  it  so  as  to  be  a  nuisance,  is  **  the  person  who 
undertook  and  executed  the  repair"  of  the  drain,  and  may  be 
proceeded  against  in  the  first  instance,  although  the  owner  is  not 
summoned. — Young  v.  Fosten,  41  W.R.  689. 

(iv.)  Q.  B.  D. — Paving  Street— Charge  on  Oirner —Mortgagee  in  Possession — 
Public  Health  Act,  1875,  «.  4. — The  mortgagee  in  possession  of  premises 
abutting  on  a  street  at  the  time  when  the  expenses  of  paving  and 
sewering  the  street  are  estimated  and  apportioned  by  the  local  authority, 
is  liable  for  his  apportioned  share  of  the  expenses,  although  he  has 
been  ousted  from  possession  by  a  prior  mortgagee  before  the  works 
are  completed. — Tottenham  Local  Board  v.  Williamson,  62  L.J.  Q.B.  322. 

(v.)  Q.  B.  D. — Premises  on  Fire — Control  of—Toicns  Police  Clauses  Act, 
1847,  s.  '62— Public  Health  Act,  1875,  s.  171.— A  fire  brigade  maintained 
by  a  local  authority  has  a  right  to  do  all  necessary  acts  to  maintain 
control  over  premises  upon  which  they  are  lawfully  engaged  in 
extinguishing  a  fire,  and  may  forcibly  exclude  any  member  of  the 
public  therefrom.— Career  v.  TJwmas,  L.R.  [1893]  1  Q.B.  673; 
41  W.R.  510. 

(vi.)  Q.  B.  D.— Rates— Lighting—Summons— Proof— Lighting  and  Watching 
Act,  1833,  s«.  6-15. — Upon  the  hearing  of  a  summons  for  non-payment 
of  a  rate  made  under  the  Act  above-mentioned,  it  is  not  necessary  for 
the  overseers  to  prove  that  the  formalities  prescribed  by  the  Act  for  its 
due  adoption  by  the  parish  have  been  complied  with. — Reg.  v.  Reynolds^ 
L.R.  [1893]  2  Q.B.  75. 
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(i.)  C.  A.  &  Q.  B.  D.—  UnwhoUsome  Meat— Refusal  of  Justice  to  Condemn — 
Costs  of  Owner  of  Meat—PuhUc  Health  Act,  1875,  ss,  116.  117,  308.— The 
owner  of  meat  seized  by  an  inspector  and  brought  before  a  justice  to 
condemn  is  not  entitled  as  of  right  to  appear  and  give  evidence  in 
defence  of  the  meat,  but  the  justice  may  hear  such  evidence  if  he 
thinks  fit,  and  if  he  refuses  to  condemn  the  meat  the  owner  \a  entitled 
as  part  of  the  '*  full  compensation  **  to  be  awarded  to  him,  to  the  costs 
which  he  has  reasonably  incurred  in  resisting  the  condemnation  of  the 
meat.  The  owner  is  not,  however,  entitled  to  refuse  to  take  back  the 
meat.— Jn  re  hater  and  Mayor,  rfc,  of  Birkenhead,  L.R.  [1893]  1  Q.B.  679 ; 
L.R.  [1893]  2  Q.B.  77  ;  68  L.T.  680 ;  41  W.R.  613. 

(ii.)  Q.  B.  D. — Paviiuj  Street — Apportionment  of  Expenses — Dispute — Action 
—  Jurisdiction— Public  Health  Act,  1876,  ss.  160, 257,  268,— The  plaintiflFs 
sent  the  defendant  notice  of  the  apportionment  of  the  expenses 
incurred  in  paving  a  street,  on  which  the  defendant's  premises  abutted 
He  wrote  giving  notice  of  his  objection  to  the  *'  account  rendered." 
His  letter  shewed  that  his  objections  were  not  to  the  apportion- 
ment, but  to  the  amount  of  the  expenses.  Held,  therefore,  that  the 
proper  remedy  of  the  plaintiffs  was  an  action,  and  that  arbit^tion 
could  not  have  been  resorted  to. — Mayor,  tC-c,  of  Folkestone  v.  Brooks, 
68  L.T.  674. 

(iii.)  C.  A. — Sewer — Street  not  Setcered  to  the  Satisfaction  of  Local  Board — 
Sewer  Accepted — Power  to  Bequire  New  Sewer — Public  Health  Act,  1875, 
f .  160. — A.,  the  owner  of  building  land,  submitted  to  the  local  board  a 
plan  showing  a  scheme  for  sewering  a  proposed  new  street.  The  plan 
showed  that  the  sewer  would  have  no  outfall  until  a  river  had  been 
diverted.  A.  had  made  an  agreement  with  the  river  company  for  the 
diversion  of  the  river.  The  plan  was  approved,  and  the  sewer  made. 
It  was  not  used  or  repaired,  and  became  ruinous.  In  1890  the  local 
board  gave  notice  to  the  owners  to  sewer  the  street,  and  upon  default 
by  them,  did  the  work  themselves,  and  apportioned  the  expenses. 
The  river  was  not  diverted  till  1891.  Held,  that  the  local  board  bad 
power  to  accept  the  sewer  although  it  had  no  outfall,  and  that  the 
finding  of  a  jury,  that  they  had  so  accepted  it,  was  correct. — Homsey 
Local  Board  v.  Davis,  L.R.  [1893]  1  Q.B.  766 ;  68  L.T.  603. 

(iv.)  C.  A. — Sewer — Vesting  in  Local  Authority— Sewer  not  made  by  a  Person 
for  his  own  Profit— Rivers  Pollution  Act,  1876,  i.  3— Public  Health  Act, 
1875,  s.  13. — The  defendants  made  a  sewer  by  which  the  sewage  of 
a  number  of  houses  belonging  to  them,  was,  with  the  sanction 
of  the  local  authority,  conveyed  into  a  stream.  Held,  that  the 
sewer,  being  made  for  the  ordinary  purpose  of  draining  the  houses, 
was  not  a  sewer  made  by  a  person  for  his  own  profit,  or  by 
a  company  for  the  profit  of  tne  shareholders,  and  that  it  was, 
therefore,  vested  in  and  under  the  control  of  the  local  authority ;  so 
that  the  defendants  were  not  liable  for  the  pollution  of  the  stream. 
Assuming  that  the  value  of  the  premises  was  enhanced  to  the  owners 
by  the  construction  by  them  of  the  sewer,  this  is  not  the  kind  of 
'*  profit "  contemplated  by  the  exception  in  sect.  13  of  the  Public  Health 
Act,  lS75.—Ferrand  v.  Hallos  Land  and  Building  Co,,  41  W.R.  580. 

^v.)  Q,  B.  D,— Water  Supply-*'  Cutting  Off"  -  Notice  to  Sanitary  Authority 
— Public  Health  (London)  Act,  1891,  s.  49. — A  water  company  turned 
ofif  the  supply  of  water  to  a  dwelling-house  by  turning  down  the 
stopcock  in  the  service  pipe.  This  was  done  to  prevent  waste  through 
a  leak  in  the  pipe.  The  stopcock  and  service  pipe  were  the  property 
of  the  landlord  of  the  house,  and  he  turned  on  the  water  again  when  the 
leak  had  been  repaired.  Held,  that  the  magistrate  was  justified  in 
holding  that  there  was  no  '*  cutting  off "  of  the  supply  within  the 
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moaning  of  the  section  above-mentioned,  and  therefore  no  necessity  to 
f?ive  notice  to  the  eanitary  aathority. — Yoting  v.  Southtcark  and  Vatixkall 
Water  Co,,  41  W.R.  622. 

(i.)  C.  A.— Water  Supply — Eutry  on  Land — Notice — Consent  of  adjoining 
Anthority— Public  Health  Act,  1875,  88.  16,  32,  54,  285.— A  local 
aathority  gave  notice  under  sect.  16  to  the  owner  of  land  situate 
ontside  their  district  of  their  intention  to  enter  his  land  to  lay  water 
mains ;  but  they  did  not  comply  with  sect.  32  as  to  advertisement. 
They  had  obtained  leave,  under  sect.  285,  from  the  adjoining 
authority  within  whose  district  the  land  was  situated.  Held,  that  as 
the  notices  required  by  sect.  32  had  not  been  given,  the  local 
authority  must  be  restrained  from  entering  the  land,  and  that  the 
fiict  of  the  leave  of  the  adjoining  authority  having  been  obtained 
did  not  dispense  with  the  necessity  of  complying  with  sect.  32. 
— Jones  V.  Conway  and  Colic yn  Bay  Joint  Water  Supply  Hoard, 
41  W.R.  616. 

Lunatic :~ 

(ii.)  C,  A, — Maintenance — Income — Cajntal — Release  of  Potcer  of  Appoint- 
ment^Lunacy  Act,  1890,  ss.  116  (e),  117,  120,  128.— A  person  of  un- 
sound mind  was  entitled  under  a  settlement  to  a  life  interest  in  funds, 
below  the  limit  referred  to  in  sect.  116  of  the  Act,  with  a  power  of 
appointment  in  favour  of  her  children  and  issue.  As  the  Act  does  not 
empower  the  Court  to  release  the  power,  it  ordered  a  sale  of  the 
lunatic's  interest  in  the  fund  (without  prejudice  to  any  question  which 
might  arise  in  case  she  should  recover  and  make  an  appointment) 
with  a  declaration  that  her  interest  should  be  charged  with  recouping 
to  the  trustees  all  sums  raised  and  paid  under  the  order. — In  re  Hirst, 
68  L.T.  557. 

Manor  :— 

(iii.)  C.  A.  &  Q.  B.  D. — Claim  of  Lord  to  a  Lane — InclosureAct — Presumption 
— Lease  by  Vestry — Lost  Grant — Fencing — Liability. — An  Inclosure  Act 
recited  that  H.,  the  lord,  was  the  owner  of  certain  common  pastures,  but 
was  silent  as  to  the  ownership  of  certain  open  fields.  An  award  under 
the  Act  stated  that  H.  was  the  proprietor  of  the  common  pastures, 
and  that  there  were  several  proprietors  of  the  open  fields.  A  certain 
lane  formed  part  of  the  open  fields.  Held,  that  there  was  no  presump- 
tion that  the  soil  of  the  lane  was  vested  in  the  lord  as  such.  It  was 
proved  that  for  110  years  there  had  been  a  uniform  usage  to  let  the 
lane  in  question  by  the  parish  at  the  Easter  vestry.  Held,  that  a  lost 
grant  ought  to  be  presumed  to  some  persons  as  trustees,  under  which 
the  vestry  were  entitled  to  let  the  lane.  Held,  also,  that  the  enrol- 
ment of  such  grant  under  the  Mortmain  Act  ought  to  be  presumed. 
Semble,  that  the  Court  may,  and  ought  to,  look  at  the  old  parish  books 
to  ascertain  the  usage  as  to  letting  the  lane.  Held,  on  a  claim  for 
damages  by  B.,  in  consequence  of  sheep  belonging  to  the  defendant, 
to  whom  the  lane  had  been  let,  breaking  through  B.'s  fences  and 
injuring  his  crops,  that  as  the  sheep  were  lawfully  in  the  lane,  it  was 
B.*s  dutv  to  keep  up  his  fences  against  them,  and  that  he  could  not 
sustain  his  claim  owing  to  his  fences  being  dilapidated. — Haigh  and 
Baxter  v.  West,  L.R.  [1893]  2  Q.B.  19  ;  68  L.T.  531. 

(iv.)  Ch.  D. — Bights  of  Conwton — Extinguishment — Freeholds  of  Manor — 
Belease  of  Seignorial  Bights. — Although  rights  of  common  annexed  to 
copyholds  are  extinguished  on  enlranchisement,  there  is  no  similar 
rule  with  reference  to  rights  of  common  on  the  release  of  seignorial 
rights  due  by  the  freeholders  of  a  manor. — Broome  v.  Wenham, 
09  L.T.  651. 
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(i.)  Ch.  D.  —  Quit  Rent  —  Non-payment  —  ExtinguUhment  —  Statute  oj 
Limitations^  m.  2,  8 — Real  Property  Limitation  Act^  1874,  s.  1. — A  quit 
rent  payable  in  respect  of  a  copyhold  tenement  ia  liable  to  be  barred 
by  non-payment  for  twelve  years. — Howitt  v.  Earl  of  Harrington, 
68  L.T.  703. 

Married  Woman  :— 

(ii.)  Ch.  D. — Practice — Undertaking  for  Damages — Sujfficiency  of. — When  a 
married  woman  sues  as  a  femme  sole  she  is  entitled  to  all  the  same 
privileges  as  any  other  plainti£f,  and  accordingly  an  interlocutory 
injunction  will,  in  a  proper  case,  be  granted  upon  her  undertaking  for 
damages,  without  regard  to  the  sufficiency  of  her  separate  estate  to 
answer  such  undertaking. — Pike  v.  Cave^  68  L.T.  650. 

(iii.)  O .  A. — Separate  Estate — Protection  Order — Restraint  on  Anticipation — 
Judgment — Divorce,  dc.  Act,  1857,  ss,  21,  25,  26. — A  married  woman 
who  possessed  a  life  estate  in  leasehold  property  for  her  separate  use 
without  power  of  anticipation,  obtained  a  protection  order  under 
sect.  21  of  the  above-mentioned  Act.  She  subsequently  mortgaged  her 
life  interest,  and  the  mortgagee  obtained  judgment  in  an  action  on  her 
covenant  to  pay  the  mortgage  debt.  Held,  that  the  restraint  on 
anticipation  still  attached,  and  that  a  receiver  of  the  rents  and  profits 
of  the  property  could  not  be  granted  by  way  of  equitable  execution. — 
Hill  V.  Coiqyer,  L.R.  [1893]  2  Q.B.  85  ;  41  W.R.  500. 

See  Bankruptcy,  p.  109,  iv. 

Master  and  Servant  :— 

(iv.)  C.  A. — Negligence  of  Servant  while  Employed  by  Third  Party. — The 
defendants  agreed  with  a  wharfinger  to  let  him  have  the  use  of  a 
steam  crane  and  a  man  who  was  engaged  and  paid  by  the  defendants 
to  work  it  whenever  he  required  the  same,  in  consideration  of  an 
annual  payment.  While  the  wharfinger  was  engaged  in  loading 
barges  and  was  employing  the  crane,  one  of  his  men  were  injured  by 
the  negligent  act  of  the  man  working  the  crane.  Held,  that  though 
the  man  who  worked  the  crane  was  the  general  servant  of  the 
defendants,  he  was.  at  the  time  of  the  accident,  under  the  orders  and 
control  of  the  wharfinger,  and  that  he  must  be  regarded  as  the  servant 
of  the  wharfinger,  and  that  the  defendants  were  not  liable  for  his 
negligence. — Donovan  v.  Laing  Wharton  and  Down  Construction 
Syndicate,  L.R.  [1893]  1  Q.B.  629  ;  68  L.T.  612  ;  42  W.R.  455. 

Medical  Practitioner  :— 

(v.)  Q.  B.  D. — Faculty  of  Physicians — FaaUty  of  Surgeons — Right  of 
College  of  Physicians  to  Grant  Diplomas  in  Surgery — Medical  Act,  1886. 
— The  lioyal  College  of  Physicians  was,  at  the  date  of  the  Medical 
Act,  1886,  a  corporation  legally  qualified  to  grant  diplomas  in  reraect 
of  both  surgery  and  medicine,  and  is  therefore  entitled  to  hold 
qualifying  examinations  in  surgery  and  midwifery  as  well  as  in 
medicine. — Royal  College  of  Physicians  v.  General  Medical  Council, 
62  L.J.  Q.B.  329;  68  L.T.  496. 

Metropolitan  Building  Acts  :— 

(vi.)  Q.  B.  D. — New  Buildings— Notice — Exemption — Metropolitan  Building 
Act,  1855,  ss.  6,  38. — A  canal  company  under  statutory  powers  put 
a  building  on  its  wharf.  The  wharf  and  building  were  let  to  firewood 
merchants,  and  the  building  was  used  for  chopping  wood.  The  canal 
company  did  not  act  as  carriers,  but  took  tolls  for  the  passage  of 
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barges  along  the  canal.  Held,  that  the  bailding  was  not  '*  need  for  the 
purposes  of  the  canal  "  within  sect.  38  of  the  Act,  and  th\t  the  notice 
■required  by  sect.  6  oaght  to  have  been  given. — Coole  v.  Lovegrove^ 
L.k  [1893J  2  Q.B.  44;  41  W.R.  570. 

Miae:— 

(i.)  Q.  B.  D. — Offence  against  Act — Resporuibility  ^Agent  and  Manager — 
Reasonable  Precautions— Coal  Mines  Regulation  Act,  1887,  «a.  49  (r.  8),  50. 
— A.  was  managing  director  of  a  company  which  owned  a  coal  mine. 
He  did  not  interfere  with  the  actual  management  of  the  mine  under- 
ground, which  was  in  the  hands  of  a  dulv  certificated  manager.  A. 
occasionally  visited  the  mine,  and  published  at  the  mine  the  rules 
under  the  Act,  and  an  abstract  of  the  Act.  An  oflfence  was  committed 
by  the  use  of  naked  lights  on  a  day  when  A.  was  not  at  the  mine. 
Held,  that  A.  was  '*  agent,''  and  legally  responsible  as  such  ;  but  ^at 
he  had  taken  all  reasonable  means  to  prevent  a  breach  of  the  rules,  and 
was,  therefore,  not  liable  to  be  convicted  for  the  offence. — Stokes  v. 
Checkland,  08  L.T.  457. 

(ii-)  C.  A.. — Wages—  Payment  by  Weight — Deduction — Special  Agreement  — 
Validity— Coal  Mines  Regulation  Act,  1887,  s.  12. — A.  was  employed  in  a 
colliery  on  terms  that  he  should  not  leave  without  fourteen  days'  notice, 
and  that  he  should  be  paid  by  the  weight  of  coal  gotten  with  a 
deduction  for  dirt.  The  deductions  were  by  agreement  between  the 
employers  and  their  men,  ascertained  by  testing  about  one  tub  in  everv 
twenty  sent  up,  the  tub  being  selected  at  random.  If  the  selected  tub 
contained  more  than  a  certain  weight  of  dirt  the  man  who  sent  it  up 
was  paid  nothing,  the  men  who  sent  up  the  other  tubs  being  paid  on 
the  total  weight  of  their  tubs  as  if  they  contained  no  dirt.  Held,  that 
the  agreement  as  to  the  mode  of  making  deductions  for  dirt  was 
illegal,  but  that  the  whole  contract  was  not  thereby  vitiated  so 
as  to  justify  A.  in  leaving  his  employment  without  fourteen  days' 
notice.— Kearney  v.  Whitehaven  Colliery  Co.,  L.R.  [1893]  1  Q.B.  700; 
68  L.T.  690  ;  41  W.R.  694. 

Mortgage  :— 

(iii.)  Ch.  jy.— Foreclosure— Order  for  Possession— R.S.C.,  1883,  O.  xvili.,  r.  2. 
— In  a  foreclosure  action  commenced  by  an  originating  summons,  in 
which  the  plaintiff  did  not  ask  for  possession,  the  Court  may  make  an 
order  for  possession  after  an  order  for  foreclosure  tkhBolute.— Jenkins  v. 
Ridgley,  68  L.T.  671 ;  41  W.R.  685. 

(iv.)  Ch.  D,— Principal  and  Surety — Joint  and  Several  Covenant — Payment 
on  Demand— Collateral  Sum — Present  Debt. — Where  there  is  a  present 
debt  and  a  promise  to  pay  on  demand,  the  demand  is  not  a  condition 
precedent  to  the  bringing  of  an  action.  Secus,  where  there  is  a  promise 
to  pay  a  collateral  sum.  Where  a  mortgage  contained  joint  and 
several  covenants  by  J.  and  the  mortgagor  to  pay  the  debt  and 
interest  "on  demand,"  and  that  they  would  in  the  meantime  pay 
interest,  and  the  proviso  for  redemption  was  on  payment  of  principal 
and  interest  by  the  mortgagor  "  on  demand."  Held,  that  there  was 
intended  to  be  a  demand  precedent  to  the  bringing  of  an  action  on  the 
covenants,  and  that  no  right  of  action  accrued  against  J.  till  demand 
had  been  made.— iirotpw  v.  Brown,  L.R.  [1893]  2Ch.  300  ;  41  W.R.  440 

(v.)  Ch.  D. — Term — Tnist  to  Raise  Moneys — Transfer  of  Mortgage — Costs. — 
F.  devised  real  estates  to  trustees  for  a  term  of  2,000  years  upon  trust 
to  raise  moneys  and  subject  thereto  in  strict  settlement.  A  sum  of 
£10,000  was  raised  under  this  trust  by  a  mortgage  of  a  mansion-house 
to  M.     M.  wished  to  call  in  the  mortgage.    The  estate  of  the  tenant 
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for  life  had  been  aseigned  to  L.,  the  tenant  in  tail  in  remainder  being 
an  infant.  The  infantas  solicitor  arranged  for  a  transfer  of  the  mort- 
gage for  £10,000,  a  small  part  of  the  secnrity  bein^  released,  and 
applied  to  the  trustee  to  transfer  the  mortgage,  and  raise  the  costs  of 
the  transfer  by  a  mortgage  of  the  part  so  released.  The  tmstee 
refusing  to  act  without  the  direction  of  the  Court,  a  summons  was 
taken  out  by  the  infant's  next  friend,  the  trustee  being  the  only 
defendant,  and  an  order  was  made  that  the  trustee  should  be  at  liberty 
to  raise  the  sum  of  £10,000  by  way  of  transfer  of  the  property  com- 
prised in  the  mortgage,  except  a  small  portion  thereof,  and  that  the 
costs  of  all  parties  should  be  raised  by  a  mortgage  of  the  excepted 
portion.  The  costs,  £845,  were  raised  by  a  mortgage  to  X.,  who  now 
applied  for  foreclosure.  L.  was  made  a  defendant,  and  opposed. 
Held,  that  the  trustee  had  discharged  his  duties  when  the  £10,000  had 
been  raised,  that  he  had  no  duty  to  procure  a  transfer,  and  had  acted 
as  a  volunteer  in  so  doing,  and  had  no  power  to  charge  the  costs  on  the 
estate,  that  the  mortgage  to  X.  was  not  binding  on  the  tenant  for  life, 
or  his  assigns,  and  that  they  were  not  bound  by  an  order  made  on  a 
summons  to  which  they  were  not  parties. — SeweU  v.  Bishopp, 
68  L.T.  823. 

(i.)  C.  A,— Tiro  Propertiet^ Release  of  One^Right  to  Redeem  Roth- 
Apportionment. — Decision  of  Ch.  D.  {»ee  Vol.  18,  p.  88,  ii.)  affirmed. — 
Flint  V.  Howard,  L.R.  [1893]  2  Ch.  54  ;  68  L.T.  390. 

Nuisance  :— 

(ii.)  Ch.  D.Small-pox  Hospital — Injunction — Quia  Timet  Action, — An 
injunction  will  not  be  granted  in  a  quia  timet  action,  unless  the 
plaintiff  makes  out  a  strong  case  of  probability  that  the  apprehended 
mischief  will  in  fact  arise.  The  site  of  a  proposed  small-pox  hospital 
was  200,  240,  and  450  yards  respectively  from  three  public  roads, 
90  yards  from  a  much-frequented  cemetery,  and  256  yaixls  from  the 
nearest  house,  there  being  only  fifteen  houses  within  a  half-mile  radius. 
The  medical  evidence  was  conflicting.  Held,  that  no  injunction  should 
be  granted  in  the  absence  of  strong  medical  evidence  that  the  proposed 
hospital  would  be  a  nuisance.  Qutere,  whether  in  the  case  of  a  hospital, 
the  health  of  the  public  at  large  may  not  be  considered,  to  some  extent, 
as  against  the  merely  local  inconvenience.— ^.-G.  v.  Corporation  of 
Manchester,  L.R.  [1893]  2  Ch.  87;  62  L.J.  Ch.  459;  68  L.T.  608; 
41  W.R.  459. 

(iii.)  Ob.  D.  —  Statutory  Authority  —  Acquisition  of  Undertaking.  —  The 
defendant  company,  a  company  incorporated  under  the  Companies 
Acts,  had  acquired,  under  a  special  Act,  the  undertakings  of  two 
tramway  companies  which  had  statutory  powers  to  acquire  land  for 
the  purposes  of  their  undertakings.  The  company  was  also  authorised, 
by  special  Act,  to  construct  short  extensions  of  their  tramway,  with 
all  proper  rails,  plates,  works,  and  conveniences  connected  therewith. 
They  bought  land  near  one  of  the  extensions,  and  constructed  stables 
thereon  for  their  horses.  The  stables  caused  a  nuisance  to  the 
plaintiff.  Held,  that  the  defendants  could  not  claim  to  exercise  the 
special  powers  of  the  companies  whose  undertakings  they  had  acquired  } 
that  the  words  *'  works  and  conveniences "  did  not  extend  to  the 
stables;  and  that,  in  the  absence  of  express  words  authorising  the 
purchase  of  land  for  stables,  it  must  be  presumed  that  the  Legislature 
intended  the  company  to  have  only  such  powers  as  they  possessed  by 
reason  of  their  constitution  under  tne  Companies  Acts.  Held,  therefore, 
that  the  company  was  liable  for  the  nuisance. — Rapier  v.  London 
Tramways  Co.,  08  L.T.  645. 
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(i.)  Ch.  D. — Collecting  Crowd— Theatre— NuUancc  Abated,— A  person  who, 
by  holding  a  theatrical  or  other  performance,  causes  a  crowd  of 
persons  to  assemble  at  his  doors,  who,  by  filling  ap  the  street,  obstruct 
lor  a  substantial  time  on  each  day  the  access  to  neighbouring  premises, 
is  committing  an  actionable  nuisance.  Where,  by  the  action  of  the 
police,  the  nuisance  was  abated  before  the  hearing  of  a  motion  for 
m junction,  held,  that  there  should  be  no  order  except  that  the 
defendant  should  pay  the  costs  of  the  action. — Barber  v.  Penley, 
.    68L.T.  662. 

Fsrlismentary  Election  :— 

(ii.)  C.  A. — Petition — Jurisdiction  to  Orant  Leave  to  Amend — Appeal — 
Parliamentary  Elections  Act.  1863, «.  25 — Parliamentary  Election  Petition 
Ridesy  1868,  r.  4i— Corrupt  and  Illegal  Practices  Act,  1883,  ss.  40,  56— 
Judicature  Act,  1881,  s.  li.— Held,  by  Q.  B.  D.,  that  a  judge  who  is  not 
on  the  rota  for  the  trial  of  election  j^titions  has  no  jurisdiction  to 
grant  leave  to  amend  an  election  petition.  Held,  also,  that  such  an 
order  ought  not  to  be  made  ex  parte.  Held,  by  C.  A.,  that  such  decision 
was  on  a  question  of  law,  and  that  no  appeal  lay  therefrom  without 
leave.  — *S^M?  v.  Reckitt,  L.R.  [1893]  1  Q.B.  779;  L.R.  [1893] 
2  Q.S.  69  ;  68  L.T.  688  ;  41  W.R.  497. 

Partnership  :— 

(iii.)  C.  A. — Judgment  by  Consent  against  one  Partner — Counter-Claim  by 
other  Partner — Reference  of  •*  All  Matters  in  Dispute.^* — Decision  of 
Q.  B.  D.  {see  Vol.  18,  p.  90,  i.)  affirmed.— ITeaW  v.  James,  68  L.T.  515. 

Poison  :— 

(iv.)  Q.  B.  "D.—  Sale  of —Compound coTUaining Poison — *'  Patent  Medicine''* — 
Pharmacy  Act,  1868,  ss,  1,  2,  15,  16. — The  appellants,  who  were  not 
qualified  persons  within  the  meaning  of  the  Act,  sold  over  the  counter 
a  half -ounce  bottle  of  chlorodyne,  a  proprietary  medicine,  which  con- 
tained, amongst  other  ingredients,  one  ^in  of  morphine,  the  active 
principle  of  opium,  a  poison  mentioned  m  the  Act.  Held,  that  as  the 
article  sold  contained  one  of  the  poisons  mentioned  in  the  Act,  it  was 
a  poison  within  the  meaning  of  the  Act,  and  that  it  was  immaterial 
that  it  did  not  consist,  or  was  not  compounded,  of  poisons  alone. 
Held,  also,  that  it  was  not  a  *'  patent "  medicine  within  the  exemption 
in  the  Act,  which  applied  only  to  medicines  protected  by  letters  patent, 
and,  therefore,  that  the  appellants  were  liable  to  the  penalty  provided 
by  the  Act,— Pharmaceutical  Society  v.  Piper,  L.R.  [1893]  1  Q.B.  686  ; 
62  L.J.  Q.B.  806 ;  68  L.T.  490 ;  41  W.R.  447. 

Poor  Law  :— 

(v.)  Q.  B.  D. — Derivative  Settlement — Child  under  Sixteen — Second  Marriage 
of  Mother — Divided  Parishes  Act,  1876,  s,  36. — The  child  under  sixteen 
of  a  first  marriage  does  not  follow  the  settlement  derived  by  its  mother 
from  a  second  marriage.  —  Llanelly  Guardians  v.  Neath  Guardians, 
L.R.  [1893]  2  Q.B.  38. 

(vi.)  Q.  B,  D. — Treasurer  to  Guardians — Gratuitous  Services — Failure  of 
Bank— Liability, — The  position  of  an  honorary  treasurer  is  analogous 
to  that  of  a  trustee  or  receiver,  and  he  is  not  responsible  for  a  loss 
incurred  through  no  fault  of  his  own,  but  through  the  necessary 
employment  of  a  bank  or  other  ordinary  mercantile  agent.— C"o/c/if»r(r 
Guardians  v.  Moy,  68  L.T.  664. 
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Practice:— 

(i.)  Q.  B.  D.—AdminUtration  of  EttaU—Countu  Courts  Act,  1888.  m.  67. 
68. — Where  an  estate  exceeding  £500  has  been  adrainistered  in  a 
oonnty  oonrt,  and  the  estate  has  been  finally  wonnd-up,  the  High 
Conrt  has  discretion  to  refase  an  order  directing  the  matter  to  be 
re-opened  and  the  action  transferred  to  the  Chancery  Division. — 
PratufHell  v.  Prangnell,  62  L.J.  Q.B.  346. 

(ii.)  P.  C. — Appeal — Appealable  Amount — Mesne  ProfiU. — The  measure  of 
value  for  determining  a  plaintifTs  right  of  appeal  is  the  amount  for 
which  the  defendant  has  successfully  resisted  a  decree.  Mesne  prc^ts, 
if  demanded  by  the  plaint,  must  enter  into  the  calculation  of  the 
appealable  value.— IfoWde^n  Hadjiar  v.  Pitchey,  L.B.  [1893]  A.C.  193. 

(iii.)  C.  A.— Appeal  from  Inferior  Court  -No  Note  of  Evidence — Right  of 
Divisional  Court  to  Call  Witnes$es -R.S.Cy  1883,  O.  lix.,  r.  8.— On  an 
appeal  from  a  countv  court  where  there  is  no  note  of  the  evidence 
taken  in  the  Court  below,  the  Divisional  Court  may  order  that  all  the 
witnesses  examined  at  the  trial  should  be  called  and  examined  at  the 
hearing  of  the  appeal ;  care  being  taken  that  the  appeal  should  not 
take  the  form  of  a  new  trial. — Great  Northern  Steam  Fishing  Co.  v. 
Oicners  of  the  Crescent,  62  L.J.  P.  63  ;  68  L.T.  656  ;  41  W.R.  533. 

(iv.)  C.  A. — Arbitrator — Reference  of  Action — Order  for  Inspection — K.5.C., 
iaS3,  0.  xxxvi.,  r.  50— Arbitration  Act,  1889,  ss.  14,  15.— A  referee  or 
arbitrator  to  whom  an  action  has  been  referred  for  trial,  has  jurisdiction 
to  order  an  inspection  of  premises  the  subject-matter  of  the  action. 
The  Court  or  a  judge  has  also  jurisdiction  to  make  the  order,  but,  as 
a  general  rule,  the  most  convenient  course  is  to  apply  in  the  first  place 
to  the  referee  or  arbitrator. — Macalpine  <£•  Co,  v.  Colder  d^  Co,, 
L.R.  [1893]  1  Q.B.  645;  60  L.T.  426;  41  W.R.  436. 

(v.)  Q.  B.  "D,— County  Court— Potcer  to  Remit— Counter-Claim— Actiom 
Stayed — County  Courts  Act,  1888,  «.  66. — A  counter-claim  is  not  an 
**  action,"  and  there  is  no  power  to  remit  it  to  the  county  court,  even 
where  by  reason  of  the  original  action  having  been  stayed,  it  is  the  scde 
matter  remaining  to  be  tried  between  the  parties. — Delobel-FUpo  v. 
Vany,  L.R.    [1893]  1  Q.B.  663. 

(vi.)  Q.  B.  D.— Change  of  Partis — Death  of  One  Defendant — AppUcaUon  to 
Compel  Plaintiff  to  Proceed — Action  Remitted  to  County  Court— Jurisdictiam 
—County  CourU  Act,  1888,  s.  %5—R.S.C,,  1883,  0.  xvii.,  r.  a— One  of 
several  defendants,  whom  it  was  sought  to  make  severally  liable  oa  a 
contract,  died  intestate  after  delivery  of  defence.  The  plaintiff  after> 
wards,  but  before  appointment  of  an  administrator,  obtained  an  order 
remitting  the  action  to  the  county  court.  The  action  was  tried  there, 
and  judgment  was  given  for  the  surviving  defendants.  An  adminis- 
trator to  the  deceased  defendant  was  appointed,  and  applied  for  an 
order  to  cpmpel  the  plaintiff  to  proceed  against  him.  Held,  that  as 
the  action  had  been  remitted  to  the  county  court,  the  High  Court 
had  no  jurisdiction  to  make  the  order.— Z>Mife«  v.  Davis,  LjL  [1893] 
2  Q.B.  107. 

(vii)  Q.  B.  J>,- Change  of  Solicitor— Want  of  Notice^Costs-R.S.C,  1883, 
O.  vii.,  r.  3. — After  an  action  hod  been  set  down  for  trial  the  defendant 
changed  his  solicitor,  but  filed  no  notice  of  the  change.  Qe  soooeeded 
at  the  trial.  Held,  that  he  was  entitled  to  his  costs. — Nerris  v.  Bailey, 
62  L.J.  Q.B.  338. 

(viii.)  Q.  B.  J).- Costs -Claim  or  er  £60— Verdict  for  more  them  £50 —Setoff 
Subsequently  Ascertained — Judgment  for  RaUtnee — Amount  **Rec0rered  " — 
County  Courts  Act,  1888,  xs,  57,  110.— If  an  action  could  not  have  been 
commenced  in  a  county  court  sect.  116  of  the  Act  does  not  apply. 
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To  bring  a  claim  for  over  £50  within  county  court  jurisdiction  there 
must  be  a  set-ofif  admitted  by  both  parties.  In  an  action  on  contract 
for  £176,  tried  by  a  judge  without  a  jury,  a  verdict  was  found  for  the 
plaintiff  for  £76,  subject  to  a  set-off  which  was  afterwards  ascertained 
to  be  £64,  and  judgment  was  given  for  the  balance.  Held^  that  though 
less  than  £20  had  been  recovered  the  plaintiff  was  not  deprived  of  his 
costs,  as  the  action  could  not  have  been  commenced  in  a  county  court. — 
OoldhiU  V.  Clarke,  68  L.T.  414. 

(i.)  O.  A.-  Costs— Discretion  of  Court—'*  Good  Cause  ''—R.S.C.^  1883, 
0.  Ixv.,  r.  1. — The  plaintiff  sued  the  defendant  for  damages  for  breach 
of  contract  to  put  the  drains  of  a  house,  which  he  had  agreed  to  take 
on  lease  from  the  defendant,  in  good  order.  Soon  after  the  plaintiff 
went  into  occupation  some  members  of  his  family  became  ill  with 
.  scarlet  fever.  The  plaintiff  alleged  that  the  illness  was  caused  by  the 
bad  condition  of  the  drains,  and  claimed  special  damages  in  respect  of 
the  cost  of  medical  attendance,  disinfecting,  (fee,  in  addition  to  the 
cost  of  putting  the  drains  into  good  condition.  The  jury  found  that 
the  drains  were  not  in  good  condition,  but  that  the  illness  was  not 
caused  by  them,  and  awarded  as  damages  the  cost  of  putting  them  into 
good  condition.  The  judge  ordered  the  plaintiff  to  pay  the  costs 
occasioned  by  the  claim  in  respect  of  the  special  damages.  Held,  that 
there  was  "  good  cause  "  to  make  the  order,  as  the  claim,  though  not 
strictly  an  issue,  was  a  separate  head  of  claim,  and  involved  a  distinct 
class  of  evidence.— Forster  v.  Farquhar,  L.B.  [1893]  1  Q.B.  664 ; 
62  L.J.  Q.B.  296  ;  68  L.T.  308 ;  41  W.R.  425. 

(ii.)  C.  A^,— Discovery — Documents — Examination  of  Witness — Company — 
Winding-up— Companies  Act,  1862,  s.  115. — The  liquidator  of  a  company 
conmienced  an  action  in  the  name  of  the  company  to  set  aside  a 
contract  for  the  purchase  of  land.  He  obtained  an  order  for  the 
examination  of  certain  persons.  After  their  examinations  a  commis- 
sion was  issued  in  the  action  to  take  evidence  abroad,  and  one  of  the 
persons  who  had  been  examined  was  examined  under  the  commission 
on  behalf  of  the  defendants.  In  cross-examination  certain  of  the 
answers  given  by  him  on  the  previous  examination  were  read,  and 
questions  put  thereon,  and  questions  were  put  to  him  with  respect  to 
the  depositions  of  other  witnesses.  The  defendants  applied  for  leave 
to  inspect  the  parts  of  the  depositions  referred  to  on  the  cross- 
examination.  Held,  that  they  were  not  entitled  to  the  inspection. — 
North  Australian  Territory  Co,  v.  Goldsbarougk,  Mort  db  Co,,  41  W.R.  501. 

(ill.)  Ch.  D. — Discovery — Interrogatories — Patent. — The  defendant  in  a 
patent  action  cannot  postpone  giving  discovery  until  after  trial  by 
merely  disputing  the  validity  of  the  patent.  In  an  action  for  infringe- 
ment of  a  patent  for  the  manufacture  of  fatty  matter  from  wool  by  a 
process  of  which  the  principal  part  was  treatment  by  water,  the 
defendant  denied  the  validity  of  the  patent.  The  plaintiffs  interrogated 
him  as  to  whether  he.  did  not,  in  the  manufacture  of  an  article  called 
"  Anaspaline,"  treat  wool  fat  with  water,  and  whether  or  not  by 
kneading  it  with  water,  or  how  he  did  treat  it,  and  whether  it  was  the 
fact  that  "  Anaspaline  "  was  a  compound  of  more  or  less  purified  wool 
fat  and  water.  The  defendant  alleged  that  the  right  to  discovery 
depended  on  the  validity  of  the  patent,  and  that  the  matters  inquired 
into  were  not  material  at  this  stage  of  the  action,  and  that  they 
constituted  a  trade  secret  of  the  defendant's  business.  Held,  that  he 
must  answer  the  interrogatories. — Benno  Jaffe  and  Darmstaeder  Lanolin 
Fabrik  v.  John  RichartUon  d'  Co.,  68  L.T.  404  ;  41  W.R.  534. 

(iv.)  C.  A.— Foreign  Defendant— Juriadiction— U.S. C,  1883,  O.  xlviii.  a, 
rr,  3,  11. — The  rule  above-mentioned  does  not  apply  to  a  foreign 
subject  resident  out  of  the  jurisdiction  who  carries  on  business  within 
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the  jarisdiction  in  a  name  or  style  other  than  his  own  name. — SL  Gobain, 
Chaumj  c£'  Cirty  Co,  v.  Hoyennatrn's  Agency,  L.R.  [1893]  2  Q.B.  96 ; 
41  W.R.  663. 

(i.)  C.  A.-  Judgment  Debtor— Examination  of—R.S.C,  1883,  O.  xlii.,  r,  32. 
— A  jadgment  debtor  had,  before  the  judgment  was  obtained,  deposited 
with  the  judgment  creditor  a  bond  of  a  company  payable  to  bearer, 
as  security  for  the  debt,  and  the  judgment  creditor  had  commenced 
an  action  against  the  company  to  recover  the  amount  of  the 
bond.  The  company  obtained  leave  to  defend.  The  creditor 
obtained  an  order  for  the  examination  of  the  judgment  debtor,  who 
refused  to  answer  certain  questions  as  to  the  validity  of  the  bond. 
Held,  that  the  interest  of  the  judgment  debtor  in  the  bond  was  pro- 
perty as  to  which  he  could  be  examined,  but  the  judge  and  the  Court 
below  having  refused,  in  the  exercise  of  their  discretion,  to  order  him 
to  answer  the  questions,  an  appeal  against  such  refusal  was  dismissed. 
—Watkins  v.  Ross,  68  L.T.  423. 

(ii.)  O..  B.  "D.—Local  Venue—Abolition  of—R.S,C.,  1883,  O.  xxxvi.,  r.  1.— 
The  exception  in  favour  of  local  venues  created  by  statute  only 
operates  to  preserve  local  venues  created  by  statues  passed  subse- 
quently to  the  Judicature  Act,  1873. — Buckley  v.  Hull  Dockt  Co., 
L.R.  [1893]  2  Q.B.  93. 

(iii.)  Ch.  D,— Motion  that  Action  be  IH$mi8sed— Evidence— R.S.C,  1883, 
O.  XXV.,  r.  4. — The  plaintiff  claimed  to  be  entitled  as  heir-at-law  of  X., 
who  made  his  will  and  died  in  1774,  to  real  estate  owned  by  X.  at  his 
death.  The  defendants  A.,  B.,  and  C.  were  in  possession  of  part  of 
the  estate,  and  the  defendants  D.  and  E.  of  another  part.  Paragraph  7 
of  the  statement  of  claim  stated  that  the  defendants  were,  or  claimed 
to  be,  the  present  trustees  of  the  said  will,  and  were  in  possession  as 
such  trustees.  A.,  B.,  and  C.  traversed  the  said  paragraph,  and 
pleaded  the  statute.  D.  and  £.  put  in  no  defence,  but  moved  that  the 
action  be  dismissed.  They  filed  afl&davits  denying  that  they  were 
trustees  of  the  will  of  X.,  and  alleging  a  conveyance  of  the  legal 
estate  in  1824.  A.,  B.,  and  C.  made  a  similar  motion  but  filed  no 
affidavit.  Held,  that  the  evidence  was  not  sufficiently  clear  and 
distinct  to  support  the  motion  of  D.  and  E.,  as  it  left  it  possible  that 
some  of  the  other  defendants  might  be  trustees  of  the  will.  Held,  that 
as  A.,  B.,  and  C.  had  put  the  point  in  issue  by  their  defence,  they  could 
not  now  say  that  it  ought  not  to  be  in  issue  at  all.  Motion  refused. — 
FUtcher  v.  Bethom,  68  L.T.  438 ;  41  W.R.  621. 

(iv.)  Ch.  D, — Order  to  Attend  as  Witness — Contempt — Attachment — Obedience 
to  Order— Discharge— Ex  parte  Motion— R.S,C„  IQSS,  0.  xliv.,  r.  2 ; 
().  Ixv.,  r.  1.— X.,  being  ordered  to  attend  before  an  examiner  as  a 
witness,  disobeyed,  and  was  attached  for  contempt.  He  sued  out  a 
writ  of  habeas  corpus  ad  testificandum,  submitted  to  attend,  and  was 
examined.  He  now  moved  ex  parte  for  his  discharge.  Held,  that  the 
order  for  discharge  could  only  be  made  on  notice  to  the  plaintifF 
in  order  that  he  might  see  that  all  costs  to  which  he  was  entitled  were 
included  in  the  order  for  discharge.— Era im  v.  Noton,  68  L.T.  324. 

(v.)  Q,  B.  D.—  Parties — Same  Interest — One  to  Defend  on  Behalf  of  All — 
R,S,C.,  1883,  0.  xvi.,  r.  9. — By  the  rules  of  a  labour  protection  league, 
it  was  provided  that  any  member  becoming  permanently  disabled  by 
an  accident  was  entitled  to  have  a  levy  made  for  his  benefit  on  all  the 
members.  Tne  plaintiff  sued  the  president  and  secretary  of  the 
league  to  enforce  his  rights  under  this  rule,  and  applied  for  an  order 
authorizing  the  defendants  to  defend  the  ac'^ion  on  behalf  of  all  the 
members,  who  numbered  about  4,000.  Held,  that  the  order  ought  to 
be  made,  in  spite  of  the  opposition  of  the  defendants. — Wood  v. 
McCarthy,  L.R.  [1893]  1  Q.B.  776 ;  41  W.R.  623. 
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(i.)  Ch.  jy, —Par ties— -Deceased  Person — No  Legal  Personal  Representative— 
Proceeding  in  Absence— R.S.C^  1883,  O.  xvi.,  r.  46.— In  order  to  bind  the 
estate  of  a  deceased  person  who  has  no  legal  personal  representative, 
it  is  necessary  that  the  order  of  the  Court  should  state  that  the  judge 
has  proceeded  in  the  absence  of  any  person  representing  or  entitled  to 
represent  the  estate  of  the  deceased,  or  has  appointed  some  person  to 
represent  such  estate.— Scales  v.  Heyhoe,  41  W.R.  583. 

(ii.)  Q.  B.  D. — Parties — Misjoinder  of  Plaintiffs— Slander— Slanders  against 
Several— R.S.C,  1883,  0.  xvi.,  r.  1. — Two  plaintiffs  joined  in  an  action 
for  slander,  and  delivered  a  statement  of  claim  alleging  several 
different  slanders,  some  of  one  plaintiff  and  some  of  the  other.  Held^ 
that  they  were  improperly  joined,  and  must  elect  which  plaintiff 
should  proceed,  and  tnat  so  much  of  the  statement  of  claim  as 
related  to  the  other  must  be  struck  ont.— Sander  v.  Wildsmith, 
L.R.  [1893]  1  Q.B.  771. 

(iii.)  Q.  B.  J}.— Parties— Action  by  Tenant  in  Common  of  Reversion— Breach 
of  Covenant — Severance  of  Reversion, — One  tenant  in  common  of  a 
reversion  may  maintain  an  action  of  tort  for  injury  to  the  reversion 
without  joining  his  co-tenants  as  plaintiffs.  He  may  also  maintain  an 
action  for  breach  of  a  covenant  running  with  the  land  without  joining 
his  co-tenants,  where  the  reversion  has  been  severed  after  the  demise. 
In  the  first  case,  it  is  a  question  for  the  discretion  of  the  judge  at 
chambers  whether  the  action  ought  to  be  stayed  till  the  co-tenants  are 
iomed.—RoberU  v.  Holland,  L.R.  [1893]  1  Q.B.  666 ;  41  W.R.  494. 

(iv.)  Ch.  D,— Pleadings— Striking  Out— Delay. — A  motion  by  the  defendant 
to  strike  out  the  statement  of  claim  as  frivolous  and  vexatious,  which 
would  otherwise  have  been  acceded  to,  was  refused  on  the  ground  of 
delay,  the  application  not  having  been  made  till  the  plea£ngs  were 
closed  and  the  action  set  down  for  trial. — Cross  v.  Earl  Howe, 
62  L.J.  Ch.  342. 

(v.)  C.  A.  &  Q.  B.  D. — Security  for  CoHs — Defendant  out  of  Jurisdiction 
— Counter-Claim  Equivalent  to  Defence. — A  defendant  resident  out  of 
the  jurisdiction  put  in  a  counter-claim  which  arose  out  of  the  same 
transaction  as  the  claim,  and  was  in  substance  in  the  nature  of  a^ 
defence.  Held,  that  the  Court  had  a  discretion  to  refuse  to  order  the 
defendant  to  give  security  for  the  costs  of  the  counter-claim.— Nec/f  v. 
TayloTy  L.R.  [1893]  1  Q.B.  560;  68  L.T.  399  ;  41  W.R.  486. 

(vi.)  C.  A. — Security  for  Costs — Appeal. — When  a  foreign  plaintiff  has  been 
ordered  to  give  security  for  costs,  and,  judgment  at  the  trial  having 
been  given  against  him,  he  moves  for  a  new  trial,  the  defendant  ought 
in  the  first  instance  to  make  his  application  for  security  for  the  costs 
of  such  motion  in  chambers,  subject  to  an  appeal  direct  to  the  Court 
of  Appeal.— Bent^eii  v.  Taylor,  41  W.R.  593. 

(vil.)  C.  iL.—Writ— Service  out  of  Jurisdiction— R.S.C.,  1883,  0.  xi.,  r.  1  («). 
— The  plaintiff,  an  engineer,  resident  in  England,  was  employed  by 
the  deiendants,  who  had  contrs^sted  to  construct  docks  in  Spain,  to 
design  and  superintend  the  construction  of  the  same.  By  the  terms  of 
the  contract  he  was  to  receive  a  commission  of  £5  per  cent,  on  the 
total  cost.  He  tras  not  required  to  be  constantly  in  attendance,  but 
was  to  visit  the  works  periodically,  receiving  travelling  expenses,  and 
was  to  keep  an  assistant  constantly  at  the  works.  The  commission 
was  to  be  paid  by  instalments,  and  part  thereof  was  to  be  retained 
until  seventy-five  days  after  the  completion  of  the  works.  The 
contract  did  not  provide  in  express  terms  where  the  plaintiff's 
commission  was  to  be  paid.  Held,  that  the  true  construction  of  the 
contract,  having  regard  to  the  position  of  the  parties  and  the  circum- 
stances under  which  it  was  entered  into,  was  tnat  the  commission  was 
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to  be  paid  at  the  place  of  the  plaintiff's  residence,  and  consequently 
thdt  a  concurrent  writ  in  an  action  for  the  balance  thereof  might  be 
issued,  and  notice  thereof  served  upon  one  of  the  defendants,  a 
foreigner,  resident  out  of  the  jurisdiction. — Thompson  v.  Palmer, 
L.R.  [1893]  2  Q.B.  80. 

(i.)  C.  A.— Writ^ Service  out  of  JurUdiction—Contract—R.S.C.,  1883,  O. 
xi.,  r.  1  (e). — A  foreign  ship  was  stranded  within  three  miles  of  the 
English  coast.  Her  owners  agreed  with  two  foreign  salvage  companies 
to  salve  the  ship  and  convey  her  into  an  English  port,  for  a  reward  of 
60  per  cent,  of  the  value  of  theproperty  salved.  No  place  was  named 
for  payment  of  the  reward.  The  services  were  performed,  but  there 
was  a  dispute  as  to  the  value  of  the  property.  Held,  that  there  was  no 
obligation  to  pay  the  salvage  money  withm  the  jurisdiction,  and  therefore 
that  a  writ  m  an  action  for  such  salvage  could  not  be  served  out  of 
the  junsdiction.— r/i€  Eider,  L.R.  [1893]  P.  119. 

(ii.)  Q.  B.  D. — Writ— Foreign  Defendant— Appearance  under  Protest. — A 
foreign  defendant  resident  out  of  the  jurisdiction,  on  whom  notice  of 
writ  has  been  served,  may  enter  an  appearance  under  protest  without 
losing  his  right  to  object  to  the  jurisdiction. — Firth  d'  Sons  y.  De  las 
liivas,  L.R.  [1893]  1  Q.B.  768  ;  41  W.R.  493. 

(iii.)  C.  A. — Writ—Sennce — Person  Carrying  on  Business  in  Name  other 
than  his  Own. — B.  was  the  proprietor  of  the  New  York  Herald,  printed 
and  published  at  New  York.  He  had  an  office  in  London,  the  name  of 
the  newspaper  being  over  the  door.  His  name  was  printed  in  the  news- 
paper as  proprietor.  The  plaintiff  issued  a  writ  against  the  New  York 
Herald,  in  respect  of  an  alleged  libel.  Held,  that  B.  did  not  carry  on 
business  within  the  jurisdiction  in  a  name  or  style  other  than  his  own, 
and  that  Order  48a,  r.  11,  did  not  apply. — De  Bemales  v.  New  York 
Herald,  68  L.T.  658 ;  41  W.R.  481. 

See  Married  Woman,  p.  124,  ii. ;  Solicitor,  p.  135,  vii. 
Fresoription* — See  Manor,  p.  123,  iii. 

Frinoipal  and  Agent:— 

(iv.)  C.  A,— Stock  Exchange— Sale  of  Shares  for  Undisclosed  Principal — 
Set-off  of  AgenVs  Debt — Reasonableness  of  Custom. — An  alleged  custom 
among  stockbrokers  that  a  London  broker,  who  has  sold  shares  on 
the  instructions  of  a  country  broker,  who  is  acting  for  an  undisclosed 
principal,  is  entitled  to  set-off  against  the  price  of  the  shares  a  debt 
due  to  him  from  the  country  broker  in  respect  of  previous  transactions 
is  unreasonable,  and  is  not  binding  on  the  principal  of  the  country 
broker,  unless  he  is  proved  to  have  known  of  the  filleged  custom,  and 
to  have  agreed  to  be  bound  by  it. — Blackburn  v.  Mason,  68  L.T.  510. 

(v.)  P,  C. — Canada — Power  of  Attorney — Bill  accepted  ** per  pro," — The  law 
of  Canada  as  to  the  construction  of  powers  of  attorney  is  the  same  as 
that  of  England.  A  power  of  attorney  authorised  the  agent  to 
contra';t  for  the  purchase  or  sale  of  goods,  the  chartering  of  vessels, 
and  the  employment  of  agents  or  servants ;  and  to  do  anything  which 
in  the  opinion  of  the  agent  ought  to  be  done  in  the  business  affairs  of 
the  principal.  Held,  that  the  agent  was  not  authorised  to  bind  the 
principal  by  a  contract  of  loan.  A  person  who  takes  a  bill  or  note 
accepted  or  indorsed  **  per  pro "  has  notice  that  the  acceptor  or 
indorser  has  only  a  limited  authority,  and  is  bound  at  his  peril 
to  enquire  into  the  extent  of  the  authority.  Where  a  power  of 
attorney  in  terms  authorises  an  ag^nt  to  indorse  bills  of  exchange  the 
fact  that  he  has  abused  his  authority  cannot  affect  a  bond  fide  holder 
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for  value  of  a  negotiable  instmment  indorsed  by  him  apparently  in 
accordance  with  his  authority. — Bnfant  PowU  and  liryantv.La  Danque 
du  PeupU,  L.R.  [1893]  A.C.  170;  68  L.T.  546;  41  W.R.  600. 
See  Banker,  p.  108,  ii. 

Frinoipal  and  Surety.— See  Bankruptcy,  p.  109,  vii. 

Begistration  :— 

(i.)  Q.  B.  D. — Borough  Vote -Occupation — Residence  of  Canon  for  Three 
Months— Representation  of  the  People  Act,  1884,  w.  6,  7,  «m6-«.  1— Reform 
Acty  1832,  $.  27. — Four  canons  occupied  in  turn  the  one  house  used  as 
a  canonry,  each  period  of  occupation  lasting  three  months.  Held,  that 
none  of  the  said  canons  were  entitled  to  be  registered  as  they  had  not 
occupied  the  premises,  either  jointly  or  severally,  for  the  qualifying 
period  of  twelve  months.— i^otrZaiid  v.  Pritchard,  62  L.J.  Q.B.  319; 
68  L.T.  686. 

Settled  Land:  — 

(ii.)  C.  A,.— Improvements — Prospective  AutJiorisation  of  Payment  for — 
Settled  Land  Act,  1882,  »«.  21,  26. — The  Court  has  no  power  to  prospec- 
tively authorise  payment  for  improvements  out  of  capital  money  to 
arise  in  the  future  when  the  trustees  have  no  capital  money  in  their 
hands  at  the  time.— i«  re  Millard's  Settled  Estates,  41  W.R.  577. 

(iii.)  Cb.  D.—  Improvements— Sinking  Fund — Provision  for — Powers  of  Tenant 
for  Life— Settled  Land  Act,  1882,  ss.  25,  26,  33,  61.— A  settlement 
authorised  the  trustees  to  raise  money  to  be  handed  to  the  tenant  for 
life,  and  applied  by  him  in  making  certain  improvements  which  were 
similar  to  those  authorised  by  the  Act.  The  income  of  the  settled 
estates  was  charged  with  the  payment  to  the  trustees  of  an  annual 
sum  to  form  a  sinking  fund  to  replace  the  money  so  raised.  Held, 
that  the  provision  for  the  sinking  fund  did  not  prevent  the  tenant  for 
life  from  exercising  the  powers  of  the  Act  for  making  improvements 
under  sect.  51 ;  and  that  the  tenant  for  life  having  exercised  the 
powers  of  the  Act  must  continue  to  make  payments  to  the  sinking 
fund.— Vernon  v.  Vernon,  62  L.J.  Ch.  539 ;  68  L.T.  707  ;  41  W.R.  686. 

(iv.)  C.  A, — Payment  of  Incumbrances — Power  to  Mortgage — Settled  Land 
Acts,  1882,  s.  53 ;  1890,  s.  11.— The  tenant  for  life  of  a  settled  estate 
has  power  to  mortgage  the  whole  estate  to  pay  off  an  incumbrance  on 
part  of  it.  But  a  tenant  for  life  is  not  justified  in  attempting  to 
preserve  a  heavily  incumbered  estate  by  mortgaging  it  if  he  thereby 
sacrifices  the  interests  of  existing  incumbrancers,  and  will  be  restrained 
from  so  doing  even  if  he  is  acting  bond  fide, — Hampden  v.  Earl  of 
Buckinghamshire,  68  L.T.  696 ;  41  W.R.  616. 

(v.)  Ch.  D. — Sale  of  Heirlooms — Sanction  of  Court— Proviso  in  Restraint — 
Settled  Land  Act,  1882,  ss.  37,  61.— A  testator  by  his  will  settled  real 
estate  and  heirlooms.  He  bequeathed  a  sum  on  trust  to  keep  up  part 
of  the  estate,  the  surplus  income  to  be  paid  to  the  person  entitled  to 
possession,  with  a  proviso  that,  if  such  person  alienated  the  property, 
the  said  sum  should  fall  into  the  residue.  The  tenant  for  life  sold 
the  estate  under  the  power  of  the  Act,  and  also  sold  some  of  the 
heirlooms.  On  summons  for  the  sanction  of  the  Court  to  the  sale  of 
the  heirlooms,  held,  that  the  Court  could  not  sanction  the  sale  which 
had  been  already  made,  and  that  the  proviso  that  the  sum  above- 
mentioned  should  fall  into  the  residue  was  \oid.-- Ames  v.  Ames, 
41  W.R.  505. 
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(i.)  Ch.  D,— Settlement — Serien  of  Deeds— Jointvres — Restraint  on  Anticipa' 
tion— Settled  iMnd  Act,  1882,  m.  2, 3,  20, 21, 22, 31, 44.— By  indentures  of 
settlement  dated  respectively  in  1796,  1826,  1863,  and  1885,  estates 
became  limited  to  the  use  of  £.,  since  deceased,  for  life,  with  remainder 
to  nses,  inter  alia,  to  secnre  certain  jointnres,  then  to  the  use  of  F. 
for  life,  with  remainders  over.  The  first  jointure  was  created  under 
powers  contained  in  the  settlements  of  1796  and  1826;  the  last 
jointure  by  the  settlement  of  1863 ;  and  the  iife  estate  of  F.  by  the 
settlement  of  1885.  F.  sold  under  the  powers  of  the  Act.  Held,  that 
the  whole  series  of  deeds  constituted  a  **  settlement,*'  and  that  F.  had 
power  to  convey  freed  and  discharged  from  the  jointures,  and  that 
the  purchaser  could  not  require  the  concurrence  of  the  jointresses  or 
of  the  trustees  of  the  jointure  terms ;  and  that  upon  payment  of  the 
purchase-money  to  trustees  for  the  purposes  of  the  Act,  the  income 
of  the  investments  of  the  purchase-money  would  be  applicable  in 
payment  of  the  jointures  in  the  same  manner  as  the  income  of  the 
estates.  One  of  the  jointresses  was  by  a  settlement  made  on  her 
second  marriage  restrained  from  anticipating  her  jointure.  The 
Court  released  such  restraint  for  the  purpose  of  enabling  her  to  consent 
to  the  payment  out  of  the  purchase-money  of  certain  mortgagee  upon 
the  estate  over  which  her  jointure  had  priority. — In  re  Marquit  of 
AUesbury  and  Lord  Iveagh,  IaR.  [1893]  2  Ch.  345. 

Sheriff.— 5tfe  Bankruptcy,  p.  109,  ii. 

Ship:- 

(ii.)  H.  "L.— Collision— Negligence, — Decision  of  C.  A.,  which  reversed  the 
decision  of  the  Probate,  Ac,  Division  {see  Vol.  16,  p.  24,  iii.)  affirmed 
on  the  evidence.— rfcf  General  Gordon,  68  L.T.  469. 

(iii.)  H.  L.  —  Collision  —  "  Not  under  Command  "  —  Rules  for  Preventing 
Collisions,  Art.  5,  sub-ss,  (a),  (c),  (d).— Decision  of  C.  A.  (see  Vol.  17, 
p.  147,  iv.)  affirmed.— r/r«  P.  Caland,  62  L.J.  P.  41 ;  68  L.T.  469. 

(iv.)  C.A.—CoUision^Overtaken  Vessel— Third  Vessel— Regulations,  ArU.QO, 
22,  23. — When  a  vessel  which  is  overtaken  deviates  from  her  course, 
the  overtaking  vessel  must  exercise  reasonable  care  to  keep  out  of  the 
way  of  the  former.  An  overtaken  vessel  which  has  to  manoeuvre  to 
avoid  a  third  vessel  is  to  blame  if  she  deviates  from  her  course  more 
than  is  necessary  to  avoid  immediate  danger. — The  Saragossa, 
68  L.T.  400. 

(v.)  P.  D. — Charter-Party — Customary  Mode  of  Discharge — Delay — Strike 
— Practice — Cross-Appeal. — By  charter-party  a  steamer  loaded  with 
timber  was  to  proceed  to  G.,  to  be  discharged  with  the  ''  customary 
steamer  despatch  "  of  the  port.  Any  time  lost  by  reason  of  strikes, 
etc.,  was  not  to  be  counted  as  part  of  the  discharging  time.  The 
ship  arrived  at  S.,  which  is  within  the  port  of  G.,  but  owing  to  a 
strme  of  labourers,  the  charterers  were  unable  to  obtain  lighters  to 
discharge  the  ship.  The  custom  was  to  discharge  at  S.  into  lighters, 
to  be  taken  to  G.  All  the  lighters  were  at  G.,  full  of  cargo,  which 
could  not  be  discharged.  Held,  that  the  charterers  were  not  liable  for 
demurrage.  The  Court  has  no  jurisdiction  to  hear  a  cross-appeal  in 
a  case  where  there  would  have  been  no  jurisdiction  had  the  respondents 
been  the  appellants.— r/i<5  Alne  Holme,  L.R.  [1893]  P.  173 ; 
62  L.J.  P.  51 ;  41  W.R.  572. 

(vi.)  H.  L,-  Charter-Party — Bill  of  Lading — Incorporation  into  Charter- 
Party. —Decision  of  C.  A.  {see  Vol.  17,  p.  106,  ii.)  affirmed. — Houston  v. 
Sansiuena,  68  L.T.  567. 
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(i.)  P.  D. — Inturanee— Chartered  Freight—'*  Want  of  Rep(Ur8,"—Bj  a 
charter-party  for  the  hire  of  a  ship  at  so  much  per  month,  it  was 
provided  that  the  payment  of  hire  was  to  cease  for  any  period  during 
which  ♦*  want  of  repairs  "  prevented  her  from  working.  The  owners 
insured  the  chartered  freight  by  a  policy  which  provided  for  their 
indemnity  against  loss  of  freight  by  '*  perils  of  tne  seas,  lire,  <&c.'* 
The  ship  was  damaged  by  fire,  and  the  repairs  occupied  thirteen  days, 
during  which  the  payment  of  hire  ceased.  Held,  that  the  underwriters 
were  liable  under  the  policy.— 2'/ic  Alps,  L.R.  [1893]  P.  109  ; 
62  L.J.  P.  59  ;  68  L.T.  624 ;  41  W.R.  527. 

(ii.)  P.  D.— Insurance — Lloyd's  Policy — Memorandum  in — Ship  "  Bumt.^^z— 
A  ship  is  not  **  burnt "  within  the  meaning  of  the  memorandum  in 
Lloyd's  policies  unless  the  injury  done  by  fire  is  sufficient  to  cause 
such  an  interruption  to  the  voyage  as  make  her  pro  tempore  incapable 
of  being  properly  used  for  the  purposes  of  her  voyage.  Such  a 
condition  may  be  described  by  the  term  "  temporarily  innavigable.*' — 
Glenlivet  Steamship  Co,  v.  Titcomhe,  62  L.J.  P.  65;  The  Glenlivet, 
L.R.  [1893]  P.  164. 

(iii.)  P.  D.-^ Insurance— General  Average — Foreign  Statement. — The  owners 
of  a  vessel  chartered  to  proceed  from  England  to  the  United  States 
and  to  return  with  cargo,  insured  with  the  defendant  *•  the  chartered 
homeward  freight,"  general  average  to  be  payable  **as  per  foreign 
statement  if  required."  On  the  voyage  out  in  ballast  expenses  were 
incurred  owing  to  bad  weather,  and  an  average  statement  was  prepared 
in  America,  which  charged  the  defendant  with  a  proportion  of  such 
expenses.  Held,  that  as  the  ship  was  under  charter  outward  bound  in 
ballast  to  load  for  the  return  voyage,  and  the  only  persons  interested 
in  the  ship  and  chartered  freight  were  the  shipowners,  the  expenses  in 
question  were  not  a  general  average  loss  for  which  the  defendant 
could  be  liable  under  the  policy  on  chartered  homeward  freight,  and 
that,  as  there  was  no  necessity  for  any  foreign  adjustment,  the  "  foreign 
statement "  clause  had  no  eSeci.— The  Brigella,  L.R.  [1898]  P.  189. 

(iv.)  P.  D . — Salvage — Apportionment  among  Crete. — In  dividing  the  proportion 
of  salvage  remuneration  awarded  to  the  crew  of  a  salving  ship,  held, 
that  the  non -navigating  members  of  the  crew,  such  as  the  surgeon, 
steward,  cooks,  baker  and  cabin-boys,  were  only  entitled  to  a  half  • 
share  according  to  their  ratings.— TA^  Spree,  L.R.  [1893]  P.  147. 

(v.)  P.  D. — Salvage — Tug. — The  plaintiff's  tug  was  engaged,  at  a  fixed 
sum,  to  tow  the  defendant's  ship  into  dock.  While  the  tug  was,  under 
the  pilot's  directions,  turning  the  ship,  the  tow-rope  of  another  tug 
fast  on  the  ship's  quarter  parted,  and,  owing  to  the  wind  and  tide,  the 
ship  touched  ground.  The  plaintiff's  tug,  by  the  pilot's  direction,  then 
shifted  her  position,  and  towed  the  ship  off.  The  plaintiff  claimed 
salvage.  Held,  that  he  was  not  entitled  to  salvage,  as  the  ship  was  not 
in  immediate  danger,  and  the  tug  had  run  no  risk  and  done  no  services 
beyond  what  was  reasonably  to  be  expected  of  her  under  the  towage 
contract.— Tfcf  Liverpool,  L.R.  [1893]  P.  154 ;  68  L.T.  719. 

(vi.)  P,  D. — Wrongful  Arrest — Damages. — Proof  of  actual  damage  is  not 
necessary  to  sustain  an  Admiralty  action  for  wrongful  arrest,  if  the 
seizure  of  the  vessel  was  the  result  of  mala  fides,  or  crassa  negligentia 
implying  malice.  Semhle,  a  common  law  action  lies  for  wrongful  arrest  of 
a  ship  by  Admiralty  process.— T/i^  Walter  D.  Wallet,  L.R.  [1893]  P.  202. 

Solicitor:— 
(vii.)  Q.  B.  D. — Agreement  as  to  Costs — AjypUcation  to  Set  Aside— Practice — 
Attorneys  and  Solicitors  Act,  1870,  s.  8. — Since   the   Judicature   Act, 
1873|  an  application  to  set  aside  an  agreement  betweep  a  solicitor  an^ 


136 


QUARTERLY   DIGEST. 


his  client  as  to  costs  may  be  made  by  a  snmmons  in  chambers. — In  re 
Howell  Thomas,  L.R.  [1893]  1  Q.B.  670 ;  41  W.R.  624. 

(i.)  C.  A. — Co$U — Agreement  for  Remuneration — Signature  of  one  Party — 
Taxation  after  Payment—Solicitor's  Remuneration  Act,  1881,  «.  8. — 
See  Vol.  18,  p.  101,  iv.  An  agreement  for  remuneration  is  safii- 
ciently  signed  if  signed  by  the  person  who  seeks  to  repudiate  it,  and 
need  not  be  signed  by  both  parties.  Where  such  an  agreement  is 
impeached  by  the  client  as  being  unfair  and  unreasonable,  and 
evidence  is  ivdduced  shewing  that  it  is  so,  the  Court  may,  upon  a 
taxation  summons  by  the  client,  although  payment  has  been  made 
under  the  agreement,  make  an  order  for  taxation,  and  direct  the 
taxing  master  to  certify  whether  or  not  the  agreement  is  unfair  and 
unreasonable.— 15.  p.  Perrelt ;  in  re  Frape,  L.R.  [1893J  2  Ch.  284  ; 
62  L.J.  Ch.  473  ;  68  L.T.  658;  41  W.R.  417. 

(ii.)  C.  A.— Co«f« — Agreement — **  Fair  and  Reasonable" — Attorneys  and 
Solicitors  Act,  1870,  m.  4,  8,  9. — To  be  **  fair  and  reasonable  "  within 
the  meaning  of  the  Act,  an  agreement  between  solicitor  and  client 
as  to  costs  must  be  fairly  obtained,  and  reasonable  as  to  terms.  A 
solicitor,  who  was  retained  to  attend  taxation  of  a  bill  of  costs  against 
a  client,  agreed  in  writing  with  the  client  that  he  was  to  receive  6  per 
cent:  on  any  amount  taxed  off  the  bill.  A  sum  of  about  £2,000  was 
taxed  off  the  bill,  whicli  amounted  to  £6,000  ;  the  greater  part  of  the 
sum  taxed  off  consisting  of  refresher  fees  which  were  in  excess  of  the 
fees  allowed  by  the  rules.  The  client  applied  to  have  the  agreement 
set  aside.  Held,  that  the  agreement  was  not  unfair,  having  l^n  fully 
explained  to,  and  understood  by,  the  client ;  but  that  it  was  not 
reasonable,  as  it  secured  an  excessive  remuneration  for  the  solicitor. 
Held,  therefore,  that  it  must  be  set  aside. — E.p,  Cathcart;  in  re  Stuart, 
41  W.R.  614. 

(iii.)  Ch.  J), —  Costs — Lien — Policies — Payment  of  Premiums — Land  Agent. — 
A.  assigned  to  X.  policies  of  aesurance  on  the  life  of  A.,  to  hold  as 
trustee  to  secure  the  repayment  of  a  loan  to  certain  mortgagees.  X. 
was  solicitor  for  both  A.  and  the  mortgagees,  and  was  land  agent  for 
A.  A.  and  X.  both  died.  Held,  that  the  estate  of  X.  was  entitled  to  a 
lien  on  the  policy  moneys  for  the  professional  charges  of  X.  as  A.*s 
solicitor,  and  for  certain  premiums  on  the  policies  paid  by  X.,  but  not 
for  his  charges  in  respect  of  his  land  agency. — Meredith  v.  Walker, 
68  L.T.  517. 

(iv.)  C.  A..— Costs — Taxation — Allowance  of  Part  of  Bill  by  Solicitor— More 
than  One-Sixth  Taxed  Off— Special  Circumstances — Solicitors  Act,  1848, 
8,  87. — A  solicitor  sent  in  to  his  clients,  trustees,  a  bill  of  costs  with 
respect  to  business  done  for  the  trust.  The  bill  was  for  £44,  and  there 
was  added  at  the  foot  "  By  allowance  £7."  The  taxing  master  dis- 
allowed £10  from  the  biU  of  £44,  but  stated  that  he  considered  the 
allowance  as  unconditional,  and  treated  the  bill  as  one  for  £37.  Many 
of  the  items  were  disallowed  as  being  for  work  which  the  trustees 
ought  to  have  done  themselves,  but  it  appeared  that  the  solicitor  had 
been  expressly  instructed  by  the  acting  trustee  to  do  such  work  ;  and 
the  taxing  master  considered  the  solicitor  entitled  to  the  costs  of 
taxation.  Held,  that  the  bill  was  properly  taxable  as  one  for  £44,  and 
that  it  was  proper,  in  the  exercise  of  judicial  discretion,  to  allow  the 
solicitor  the  costs. — E.  p.  Sliort ;  in  re  Mackenzie,  44  W.R.  530. 

Tenant  for  Life. — See  Infant,  p.  118,  iii. 

Tithe  :— 

(v.)  Q.  B.  D.-  Rating  of  Otcner— Tithe  Act,  If^l— Arrears  of  Rates  due 
before  Act— Deduction  from  Rent-Charge  Accruing  after  Act.— At  the 


QUARTERLY   DIGEST.  I37 

date  of  the  Act  of  1891,  rates  npon  a  tithe  rent-charge,  of  which  R. 
was  the  owner,  were  in  arrear,  owing  to  the  neglect  of  the  overseers  to 
demand  payment  of  them  from  the  occupiers  of  the  land  out  of  which 
the  rent-charge  issued.  The  tithe  rent-cnarge  for  the  period  in  respect 
of  which  the  rates  were  due  had  been  paid  to  R.  in  full.  After  the 
Act,  the  overseers  demanded  payment  of  the  rates  from  the  occupiers, 
who  paid  them,  and  were  allowed  the  amount  thereof  by  P.,  their 
landlord,  out  of  the  next  half -yearns  rent.  A  half-year's  tithe  rent- 
charge  subsequently  became  payable  by  P.  to  R.,  and  P.  claimed  to 
deduct  the  amount  he  had  so  allowed  to  the  occupiers  out  of  their 
rents.  Held,  that  the  payment  of  the  arrears  of  rates  by  the  occupiers 
was  a  voluntary  payment  which  they  were  not  entitled  to  deduct  from 
their  rents,  and  that  P.  was  consequently  not  entitled  to  make  the 
deduction  which  he  claimed.— Boherts  v.  Potts,  L  R.  [1893]  2  Q.B.  33. 

Trade  Mark:— 

(i.)  Oh,  D. — Registration — Similarity — Deceptive  User, — D.  applied  to 
register,  as  a  mark  for  manufactured  tobacco,  a  label  contaming  the 
words  *'  Star  of  Hope,"  and  a  picture  with  a  small  star  in  the  sky. 
The  application  was  opposed  by  W.,  who  was  the  registered  proprietor 
of  two  marks  for  manufactured  tobacco.  The  first,  a  star,  was 
registered  as  an  old  mark  in  1877,  and  was  used  chiefly  for  tobacco, 
but  also  to  small  extent  on  cigars  of  British  make,  as  part  of  a  label 
containing  the  name  of  an  imaginary  Spanish  firm  and  the  word 
Habana.  The  second  of  W.'s  marks  was  a  pictorial  label  with  a  star 
by  its  side,  and  the  words  •'  trade-mark  "  attached  to  the  star.  Held, 
that  W.  had  no  exclusive  right  to  the  design  of  a  star,  and  that  D.  was 
entitled  to  registration.  Held,  that  W.'s  first  mark  was  distinctive, 
and  not  invalidated  by  the  mode  of  user ;  because  the  misrepresentation 
did  not  destroy  its  distinctive  character,  and  because  the  trade  in 
cigars  was  small.  Held,  that  W.'s  second  mark  was  misleading,  by 
reason  of  the  position  of  the  words  **  trade-mark,"  and  ought  to  be 
expunged,  except  as  to  the  star,  subject  to  an  application  by  W.  to 
amend. — In  re  WiUis^  Trade-Marks ;  in  re  Dexter^s  Application,  L.R. 
[1898]  1  Ch.  262. 

Trespass. — See  Manor,  p.  123,  iii. 

Triist:— 

(ii.)  Ch.  D. — Partial  Failure  of— Bond-holders — Bight  to  Beturn  of  Money — 
Salvage. — The  S.  company  was  formed  to  construct  a  railway  under 
a  concession  from  the  Spanish  Government.  A  number  of  bonds  were 
subscribed,  upon  the  terms  of  a  prospectus  which  stated  that  the 
proceeds  of  the  bonds  were  to  be  received  by  trustees,  and  applied  in 
the  completion  of  the  line.  Part  of  the  line  was  nearly  completed. 
A  minority  of  the  bond-holders  commenced  an  action  for  the  return  of 
their  proportion  of  the  fund  in  the  hands  of  the  trustees,  on  the  ground 
that  it  was  not  possible  to  complete  the  line  within  the  time  limited  by 
the  concession.  A  larger  number  of  bond-holders  brought  an  action, 
claiming  to  have  the  trusts  executed,  on  the  ground  that  the  necessary 
extension  of  time  could  be  obtained.  Held,  on  the  evidence,  that  there 
was  no  reasonable  probability  of  the  line  being  completed,  and, 
therefore,  that  the  plaintiffs  in  the  first  action  were  entitled  to  have 
their  proportion  of  the  fund  returned,  subject  to  the  expenditure  of  a 
sufficient  part  thereof  to  realise  the  property  charged  in  favour 
of  the  bond-holders  in  the  best  manner;  and  that  an  inquiry 
should  be  made,  what  steps  should  be  taken  for  that  purpose,  regard 
being  had  to  the  question  whether  any  further  expenditure  should  bQ 
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made  out  of  the  fond  in  completing  the  first  part  of  the  line. — Foreign, 
American,  and  General  Inve$imenU  Tnut  Co.  v.  SUmer,  L.R.  [1893] 
2  Ch.  96 ;  62  L.J.  Ch.  416 ;  41  W.R.  550. 

Trustee  :— 

(i.)  Ch.  D. — Acceptance  of  Trust — Disclaimer— Signing  Receipt  for  Legacy. — 
A  legacy  was  bequeathed  by  the  will  of  a  testatrix,  who  died  in  1866. 
to  A.  and  B.  in  trnst  for  an  infant.  The  legacy  was  paid  to  A.  and  B. 
by  a  crossed  cheque  payable  to  both,  but  there  was  no  evidence  as  to 
whether  it  was  payable  to  order,  or  whether  either  of  them  had 
indorsed  it.  A.  and  B.  both  signed  the  Inland  Revenue  form  of  receipt 
for  the  legacy.  In  1881  B  purported  to  disclaim  the  trust.  A.  died 
insolvent.  Held,  that  the  evidence  shewed  that  B.  did  not  mean  to 
accept  the  trust,  in  spite  of  his  signing  the  receipt,  tnat  there  was  no 
proof  that  he  had  received  the  legacy,  and  that  he  could  not  be  made 
liable  as  trustee.—  Jago  v.  Jago,  68  L.T.  654. 

(ii.)  Ch.  D.— Breach  of  Trutt-  Advance  on  Mortgage — Insufficient  Security — 
Consent  of  Tenant  for  Life— Trustee  Act,  1888, ««.  4,  5,  6,  8.— Trustees, 
with  the  consent  and  at  the  request  of  the  tenant  for  life,  advanced 
£34,000  on  the  security  of  land.  The  same  solicitbr  acted  for  both 
mortgagor  and  mortgagees,  and  employed  a  valuer,  who  valued  the 
land  at  £42,750,  and  advised  that  £30,000  might  be  safely  advanced. 
The  nett  rental  was  £1,070.  Subsequently  the  valuer,  at  an  interview 
with  the  solicitor,  said  that  the  rents  were  low,  and  that  £35,000 
might  be  advanced.  The  security  proved  insufficient.  Held,  that  not 
more  than  £26,000  ought  to  have  been  advanced,  and  that  the  advance 
was  a  breach  of  trust.  Held,  that  as  between  infant  remaindermen 
and  the  trustees,  the  latter  were  liable  for  the  difference  between 
£26,000  and  the  sum  advanced,  and  that  the  tenant  for  life  was 
debarred  from  suing  the  trustees,  who  were  entitled  to  have  his  income 
impounded.  The  trustees  to  pay  all  costs,  except  those  incurred  by 
making  the  tenant  for  life  a  plaintiff.  -  Sonterset  v.  Earl  PouUtt^ 
68  L.T.  613  ;  41  W.R.  586. 

See  Mortgage,  p.  125,  v. 

Vendor  and  Purchaser  :— 

(iii.)  Ch.  J).— Title— Defect— Voidable  Transaction— Condition.— On  the  Bale 
of  property  by  a  company  it  appeared  upon  the  title  that  the  company 
had  purchased  the  property  from  one  of  the  directors,  under  circum> 
stances  which  might  have  made  the  transaction  voidable  at  the  option 
of  the  shareholders.  Held,  that  the  defect  was  cured  by  the  assent  of 
the  company  to  a  requisition  of  .the  purchaser  that  the  shareholders 
and  debenture-holders  of  the  company  should  join  in  the  conveyance. 
One  of  the  conditions  contained  a  statement  that  a  certain  memorandum 
had  been  endorsed  upon  a  trust  deed,  and  precluded  the  purchaser 
from  making  any  requisitions  or  enquiries  as  to  the  deed.  The 
memorandum  was  not,  in  fact,  sufficient,  and  the  purchaser  claimed 
that  he  was  not  bound  by  the  conditions,  and  repudiated  the  contract. 
Held,  that  assuming  the  said  condition  not  to  be  binding,  it  was  not 
one  which  went  to  the  length  or  root  of  title,  that  the  purchaser  was 
not  entitled  to  rescind,  and  that  he  must  deal  with  the  deed  as  if  the 
condition  had  not  existed. — Famham  Brexcery  Co.  v.  Hunt  db  Co.^ 
68  L.T.  440. 

(iv.)  Ch.  D, — Succession  Duty— Sale  Free  from  Inaimbrances — Expiration  of 
Leases — Increased  Duty. — Where  land  subject  to  leases  is  sold  in  fee 
simple  free  from  incumbrances,  and  without  provision  as  to  succession 
duty,  duty  which  will  become  pavable  on  the  expiration  of  the  leases 
in  respect  of    the  increased  value  of  the  property,  and    of  wbidi 
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payment  has  been  postponed  nnder  sect.  20  of  the  Sncoession  Dnty 
Act,  mast  be  borne  by  the  vendor. — In  re  Kidd  and  Gibbon's  Contract^ 
L.R.  [1893]  1  Ch.  696 ;  62  L.J.  Ch.  436 ;  68  L.T.  627 ;  41  W.R.  607. 

WiU:- 

(i.)  Ch,  D. — Bequest  of  Residue — Ijease — Assent  of  Executors. — Testator 
bequeathed  his  residue,  including  the  lease  of  a  colliery,  to  his 
executors  and  trustees,  on  trust  for  his  son  on  his  attaining  the  age  of 
twenty-one.  On  the  son's  attaining  that  age  the  executors  let  him 
into  possession  of  the  colliery,  but  made  no  formal  assignment  of  the 
lease,  and  there  were  some  debts  still  due  from  the  estate.  Heldy  that 
the  assent  of  the  executors  was  sufficient  to  pass  the  property  in  the 
colliery,  and  that  it  was  competent  for  them  to  assent  to  the  bequest 
of  part  of  the  residue,  without  assenting  to  the  rest. — Austin  v.  Beddoe^ 
41  W.R.  619. 

(ii.)  Ch.  D. — Construction*— Name  and  Arms  Clause — **  Actual  Possession" — 
Time  for  Forfeiture. — An  estate  was  settled  by  will,  with  a  proviso  that 
every  person  who  should  become  entitled  as  tenant  for  life  or  in  tail  to 
the  actual  possession  or  to  the  receipt  of  the  rents  and  profits  should 
take  the  name  and  arms  of  Y.,  with  a  provision  for  forfeiture  in 
default.  The  testator's  widow  had  under  the  will  the  right  to  occupy 
the  mansion  house,  and  there  was  an  annuity  charged  on  the  estate 
which  exhausted  the  rents  and  profits.  Heldy  nevertheless,  that  the 
tenants  for  life  and  in  tail  under  the  will  were  entitled  to  actual 
possession  or  receipt  of  rents  and  profits  within  the  meaning  of  the 
will.  The  will  provided  that  the  determination  of  the  interest  for  life 
of  any  person  should  not  prejudice  the  contingent  remainder  to  his 
issue,  but  that  the  estate  should  remain  to  the  use  of  trustees  during 
his  life,  upon  trust  to  pay  the  rents  to  the  person  entitled  to  the  next 
vested  remainder.  The  first  tenant  for  life,  who  had  no  issue, 
incurred  the  forfeiture.  Heldt  that  time  did  not  run  against  the 
person  entitled  under  the  will  to  an  estate  tail  in  remainder  in  default 
of  issue  of  the  tenant  for  life,  until  the  death  of  the  tenant  for  Ufe. — 
Thornton  v.  Varley,  68  L.T.  665. 

(iii.)  Ch,  D. — Construction — Cease  to  Carry  on  Business — Sale  to  Company — 
Managing  Directors. — A  testator  bequeathed  his  business,  together  with 
a  house,  to  his  sons.  The  will  provided  that,  if  the  sons  should  cease 
to  carry  on  the  business,  the  house  should  fall  into  the  residue.  The 
sons  sold  the  business  to  a  limited  company,  of  which  they  were 
appointed  managing  directors  for  life,  and  all  the  shares  in  which 
were  held  by  them  or  their  nominees.  Held^  that  the  proviso  was  not 
repugnant  to  the  gift,  and  that  the  sons  had  ceased  to  carry  on  the 
business  within  the  meaning  of  the  proviso. — Bamed  v.  Sax, 
41  W.R.  684. 

(iv.)  Ch.  "D,— Construction— Gift  to  Charity — Gift  Over— Perpetuity. — 
Bequest  of  a  fund  to  trustees  to  maintain  for  ever  certain  day-schools, 
with  a  declaration  that  if  at  any  time  the  Government  should  establish 
any  general  system  of  education  the  fund  should  go  to  the  residuary 
legatees.  Held,  that  this  was  an  immediate  disposition  in  favour  of 
charity  in  perpetuity,  and  that  the  gift  over  was  void,  because  it  would 
not  necessarily  come  into  effect  within  perpetuity  limits. — Lloyd 
Phillips  V.  Davis,  41  W.R.  586. 

(v.)  Ch.  D, — Construction — Survivors—Longest  Liver. — Legacies  were  given 
severaUy  to  four  persons  during  their  natural  lives,  and  in  case  of  the 
death  ot  any  one  of  them  without  issue  *'  his  or  her  proportions  to  be 
divided  equally  among  the  survivors."  The  last  surviving  legatee  died 
without  leaving  issue.  Held,  that  his  legacy  fell  into  the  residue. — 
Randagh  v.  Ranelagh,  41  W.R.  649. 


140  QUARTERLY  DiGESt. 

(i.)  Ch.  "D.— Locke  King's  Act,  1854—"  Contrary  Intentum,"-'K  testator  by 
his  will,  after  reciting  that  he  might  obtain  the  absolute  interest  in 
reversion  in  a  sum  of  consols,  subject  to  life  estates,  under  some 
arrangement  by  virtue  whereof  he  would  obtain  a  trslnsfer  of  the 
consols,  upon  his  charging  his  real  estate  with  an  annual  sum  equal  to  the 
dividends  thereon,  devised  his  real  estate,  subject  to  any  charge  under 
the  said  arrangement,  to  certain  uses,  and  disposed  of  his  personal 
estate.  He  afterwards  acquired  the  absolute  reversionary  interest, 
and  an  arrangement  was  made  in  pursuance  of  which  the  consols  were 
transferred  to  him,  and  he  conveyed  his  real  estate  by  way  of  mortga^ 
for  securing  the  re-transfer  of  the  consols,  and  payment  in  the  mean- 
time of  interest  equal  to  the  dividends  thereon.  The  testator  made  a 
codicil  not  referring  to  the  transaction.  The  interest  on  the  mortgage 
was  punctually  paid,  and  the  re-transfer  of  the  consols  was  never 
required.  The  last  tenant  for  life  of  the  consols  having  died,  the 
legatees  of  the  residuary  personal  estate  claimed  that  the  amount 
secured  by  the  mortgage  was  chargeable  'on  the  real  estate  in  their 
favour.  Held,  that  there  was  sufficient  evidence  of  a  **  contrary 
intention,"  and  that,  in  the  events  which  hod  happened,  the  real 
estate  was  exonerated  from  the  mortgage  debt. — Campbell  v.  CampbeU, 
L.R.  [18931  2  Ch.  206. 


(ii.)  P.  D,— Execution— Lord  St,  Leonard's  Act— 15  Vict.,  c.  24,  s.  1.— The 
disposing  part  of  a  will  occupied  the  whole  of  the  first  of  four  sides  of 
a  dieet  of  foolscap,  the  second  and  third  sides  were  blank,  and  the 
signatures  of  the  testator  and  the  witnesses  were  in  the  middle  of  the 
fourth  side.  Held,  that  it  was  duly  executed. — In  the  goods  of  Fuller, 
62  L.J.  P.  40. 

(iii.)  "P,  J), —Probate — Words  Written  on  Back— Paper  Pasted  over  Words  — 
Removal. — It  appeared  that  a  testatrix,  shortly  before  the  execution  of 
a  second  codicil  which  varied  the  first  codicil,  struck  through  her 
signature  and  the  names  of  the  attesting  witnesses  to  the  first  codicil 
with  a  pen  and  ink,  and  wrote  some  words  on  the  back.  She  after- 
wards struck  out  part  of  what  she  had  written,  and  pasted  a  piece  of 
blank  paper  over  the  back  of  the  document.  Order  made,  upon  an 
ex  parte  motion,  for  the  removal  of  the  piece  of  paper  with  the  view 
of  ascertaining  whether  the  words  written  on  the  back  amounted  to  a 
revocation  of  the  codicil.— Zn  the  goods  of  Gilbert,  L.B.  [1893]  P.  183 ; 
68  L.T.  461. 

(iv.)  P.  D. — Probate — Practice — Compromise — Citation  of  Attorney-General. 
— A  testator  devised  and  bequeathed  the  residue  of  his  x^aalty  and 
personalty  for  the  foundation  of  a  college.  The  will  was  disputed  by 
the  next-of-kin  and  heiress-at-law ;  but  a  compromise  was  agreed  to, 
by  which  the  will  was  to  be  proved  without  opposition.  The  Attorney- 
General  was  cited  and  appeared  to  sanction  the  compromise. — 
Boughey  v.  Mifior,  L.R.  [1898]  P.  181. 
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NOTICE  TO  SUBSCRIBERS  AND   THE  PUBLIC. 

This  Review,  the  oldest  English  Quarterly  Review  of 
Jurisprudence,  being  the  combined  Eato  ^agR|tni,  founded  in 
1828  by  Abraham  Hay  ward,  Q.C.,  and  Esto  Ecbltto,  founded 
in  1844,  passed  in  1875  ^^^^  t^^^  hands  of  new  Proprietors,  and 
under  the  Editorship  of  Mr.  Taswell-Langmead,  B,C*L*, 
Oxon.,of  Lincohi  s  Inn,  and  of  Mr.  C.  H.  E*  Carmichael,  M.A*» 
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PubUshers,  Stationers,  Insurance  Companies,  and  business  men 
generally. 

An  Annual  Subscription  of  20s.  paid  in  advance  to  the  Pub- 
lishers, will  secure  the  receipt  of  the  Law  Magazine  and  Review 
md  Quarterly  Digest,  free  by  post,  within  the  United  Kingdom 
and  Postal  Union. 
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lamented  death  «f  ProL  Tasw  ell- Lang  mead,  in  1883^  by  Mr. 
W,  P,  EvERSLEV,  E.C.L,,  Oxon<,  of  the  South-EasLern  Circuit, 
and  Mr,  Carmichael,  in  its  old  form,  as  a  Quarterlv%  in 
No%rEMBER,  February,  May,  and  August,  at  Five  Shillings  per 
number.  The  first  number  of  the  Fourth  Series  was  published  in 
November,  1B75;  and  of  this,  the  current  Series,  Nos.  L  and  IL 
(the  latter  erf  which  reached  a  Second  edition)  have  long  been 
out  of  print. 

This  gratifying  result  is  no  doubt  in  some  measure  due  to  the 
introduction  in  the  New  Series  of  a  feature  of  great  practical 
utility— the  QUARTERLY  DIGEST  OF  ALL  CASES 
reported  in  the  Law  Reports ^  Lam  Journal  Reports,  Law  Times 
Reports,  and  W^kly  Reporter^  To  this  is  appended  an  Index 
OF  Cases,  each  Quarterly  Index  being  cumulative,  so  that 
the  Index  of  the  last  Quarter  will  comprise  all  cases  reported 
during  the  Legal  Year, 

Cutrnit  Notes  on  Intemaiioml  Laii\  contributed  by  J*  M, 
GovER,  LL*D.,  will,  it  is  hoped,  prove  an  additional  source 
of   interest    to    readers    of  the   Review, 

The  Review  frequently  contains  Select  Cases  either  Foreign, 
Colonial,  Scotch,  or  American,  and  will  continue  to  keep  its 
readers  informed  of  the  progress  of  Juridical  Science  on  the 
Continent* 

The  considerable  and  special  circulation  of  the  Luw  Magazine 
and  Review  not  only  in  the  United  Kingdom,  but  in  Australia, 
Canada,  tFie  United  States,  India,  Japan,  and  on  the  Continent 
of  Europe,  renders  it  one  of  the  best  advertising  mediums  for 
Publishers,  Stationers,  Insurance  Companies,  and  business  men 
generally. 

An  Annual  Subscription  of  20s.  paid  in  advance  to  the  Pub- 
lishers, will  secure  the  receipt  of  the  Law  Magazine  and  Review 
and  Quarterly  Digest,  free  by  post,  within  the  United  Kingdom 
and  Postal  Union. 
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Now  Itemtif.    Steaikd  Sditton,    In  Bm.     PHtr  'iOi.    tlotks 

CHAPTERS  ON  THE  LAW  RELATING  TO 

THE  COLONIES.— To  which  are  (ipix^Dile^i  Topicnl  Indexes  of  Cases  decided  La  the  Priwy 
('oiincll  on  Appeal  from  the  Colonies,  Channel  l&luuds,  atnl  the  Isle  of  Man  ;  aod  of  Cases 
relftting  to  the  Colonies  decided  in  tlie  English  Coiirts  otherwise  thou  on  Appeal  from  tliS 
Colonies,  By  C,  J,  TiimiKti,  M.A,,  Assistant  Judge  HJJ,M/s,  CohsuIat  Court,  Gonttaniuaoidti^ 
and  H.M.'b  ConBol. 

Nqjp  Rfatijf.    Third  EdUioti,     Itayal  gpfl.    fMf*  88*,    Cloth, 

THE  LAW  OP  CORPORATIONS  AND  COM- 

PAKIEB. — A  Trciitise  on  tht^  Doctiint  of  Ultni  \  irts..  Being  an  Inve^tigaiion  ot  Uie 
Principles  whidi  limit  the  Cii|>acttiefl,  Powers*  und  Liabilities  of  CoriJomtious  and  mmrn 
eapociaUyof  JointBtock  Companies,  By  Ji£wari>  BiycL.  M.A..  LL,Dm  of  tbe  biiter  Temple, 
one  of  Her  Majesty'^  Coimseh 

Ni*yr  PuhiUketi,    Third  Edltwtu    Pricr  86r,    CtotK 

THE   LAW    OF    COPYRIGHT,    IN   WORKS 

(JF  LITERATURE  AND  ARTt  indading  that  of  the  Di-ani a,  MiiMe,  KnarraviDg,  Sculpture, 
Piiintin'4:,  Photography  and  Deati^iQ.  Toi^ther  with  liif!?rnatioiiaJ  and  Fn reign  Copyright, 
with  the  Statutes  rt»Iating  thereto,  and  Ri?fereuce«  to  tit©  English  and  American  Deeiiiioti*, 
By  Walter  Arthir  CopiNtitK,  F.S.A.,  Bamater-at-Law, 

Hflh  Kditifjii      CfvirnhrxK     /T/r*- liii.  tU.     (loth. 

AN  EPITOME   OF  CONVEYANCING    STA- 

TDTES.     Extending:  fram  13  Edw.  I.  to  tbe  end  of  ^5  tt  oti  Victorian     Fifth  Edition^  wiUl 
Short  Notes,     By  Geokok  Nicucls  MAiif.nr,  id  Liucoln'B  Ton,  BarHsttii'-at-Law, 
"  The  volamQ  is  one  which  Tfe  cma  most  cordUllj  recmnmead.*'— i,<ni?  Tims*. 
Nmereadit*     InCrmrn^tu.    Pricfl(k.G4,    Vtoth. 

THE  LAW  OF  EVIDENCE -By  S.  L.  PHIPSON, 

M.A.,  Csimhrid;|^L%  t>r  tlie  Inuci- Temjih%  Bai ri^stti  ai- L:i^v* 

Sij-th  EditPjU.    bro.     Pti^if  20*.     CLtth. 

HARRIS'  PRINCIPLES  OP  CRIMINAL  LAW. 

— Iptendpd  a«  n  lucid  ETcposirron  nr'  thi?  SuLj^ct  for  tho  Use  of  Students  and  [he  Profesdon, 
Sijcth  Edition.     By  V.  L.  ArTENRnilOUGH,  of  the  Inner  TeniplL%  lIstrriHter-at-Law. 
Sir*i[ii  Eitiiiuti.    til  Uro.     Prirr26*.    CIotK 

HARDCASTLE'S  TREATISE  ON  THE  CON- 

HTKUCTIQN  and  EFFECT  of  STATUTE  LAW.  With  Appendiect;  wjntainiiig  Words 
find  Expressions  used  in  HtatntCH  wliich  have  been  judicial ly  or  statntably  cunslrued* 
and  the  popular  and  short  titles  of  certain  atatntes.  Second  Editiou,  re^ifled  aud  ^^reallj^ 
enlarged.     By  \S\  F*  Ctuiks,  of  the  Inner  Temple,  Bunister-atLaw* 

A  CONCISE  TREATISE  ON  THE  STATUTE 

LAW  of  the  LlMI^l'ATIOKS  of  ACTIONS*  With  an  Api>endix  of  Buvtntes,  IleferoDOiS 
to  Engliflh,  Iriflh,  and  American  Cases,  and  to  the  French  Code,  By  H*  T.  Bax>'1nij,  H.^^ 
Bameter-iit  Law. 

Si'conti  EditioTi.     /u  §rrj.     I*cire  AU.     Cloth. 

A   COMPENDIUM  OP  THE  LAW  OP  PRO- 

PERTT  in  LAND ;  for  the  use  of  StudentB  aud  tbe  Prof  ess  toti.  Second  Edition*  By 
Wii.MAM  DotoLAS  Er^WARik^j  LI^  Ji^t  of  Lincoln**  lnn»  B&rriater-at-Law. 

*'  Dt'»tJa«d  to  take  a  hi^ti  place  &rr  a  ■!!itaailai-J  wotk  oa  tUu  law  of  iiro]>erty  in  Iftad.**— ^$>licitttf«'  Juttfriul, 

THE  PRINCIPLES  OF  COMMERCIAL  LAW. 

-^With  an  Appendix  of  Btatntes^  Annotated  by  mean  a  ut  Keforencea  to  tbe  Te^t.    By  Jo^srv 
Hub  ST  and  Loan  Eobebt  Cecil,  of  the  Itmer  Temple,  Barristers, at*  L*w. 
Strfytiti  A.VfiffjfL.     tffo,     Pft<rr12(jj.    Cloth, 

A   CONCISE   TREATISE  ON  PRIVATE  IN- 

TEENATKiNAL  .lUKISPRUDEKCE,  baaed  on  the  PeeiBions  in  tbe  KngUiik  Courts.  Seoood 
Edition ,  revised  and  eular|[;ed.  Jjy  John  Alokh-^on  Foote,  of  Liut^oin'a  Inn,  BajriFter^^t* 
Law  i  ChanceUor'a  Le;gal  HiledaUifit,  aud  Senior  Whewed  Scholar  of  I  utaruatfoiial  L^iw, 
Cambridge  Enisrerfiity,  1873  :  Seoior  Student  in  JuHitprEdonee  atid  Itoman  Law  at*  ilie  Iniifi  of 
Court  Examination,  UiJary  Termj  187-4, 

PRINCIPLES    OF    THE    LAW  OF    NEGLI- 

GENCE.^By  TnuitAt  Beven,  of  the  Inner  Temple,  Barri6ter*at-Law,  Aiithor  of  "The  Iaw 
of  Employer's  Lbbility  for  tbc  Nefi^lifstence  of  Servants  Ciinaing  InJEiry  to  Ft-dlaw  Ser^tinta/* 

"The  Author  Im;*  done  hie  yr^irk  qh  thv.  TfvhnU'  citt-ri'ltlitfdj  vi'll,  ftjid  iias  pT(nla€e<  'rua 

10  taltoahigb  j>)ut-(j  In  \eyi,&\  liU'^iatuf^ ;  it  Ji^  €-£hitn.-'tIvii  At; d  tricar.    .    *    *    .     ,    •    A  l '««r 

l5'|i(.- inei-ffliHu  tljc:  vuIul^  ejf  a  tiook  ^liicb  will  v>itiiciiit  doiiht  rpfnivc  thu  Learty  i'fiuijiieud.i_  .  _  .,  ....  . 
%t^  H  8Q^t;c&»lu]  ijotnfiklion  lA  the  Anthni-^^H  jumbitignfi  tatik.**— /jOru<  Tima* 
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AND 

REVIEW: 

A  QUARTERLY  REVIEW  OF  JDRISPRUDENOB, 

AND 

(f  uartrrlii  Jigrjjt  of  all  |ieprted  (S/dm, 

Beiftg  the  combined  l^ato   ||plfig^jinf,  founded  in   1828,  and 
'^abx  Htbufco,  founded  in    1844, 

NO.  CCLXXXIX.— For  AUGUST,  1893. 


O  O  IN-  T  E  3Sr  T  S  : 

L— THE    BEHRING    SEA    AKBITBATION.       Bj    Albxakdbb   EoBfiHtsoN,    M,A., 
B  ftrriater-a  t -Lti  w, 

U.-^THE    FINANCIAL    CAUSES    OF      THE     FRENCH     REVOLUTION     AS 
BEARING  UFON  INDIA.    By  Veritas. 

IIL— THE  TRANSFER  OF  PROPERTY  UNDER  CONTRACTS  OF  SALE  WITH 
INFANTS.    (Deuce  v,  Henley*)     By  JrLiuti  HntscnFELOt  Barrister- at-Law* 

IV.— THE    BENGAL  CADASTRAL   SURVEY   AND   THE    HOUSE    OF  LORDS. 

By  ScBCTATon, 

V— FOREIGN    MARimCE    LAWSr    IV.     SCANDINAVIA.     By    F.  W.   TUmxB, 
LL.D.,  Q.a 

VL— CURRENT  NOTES  ON  IHTEENATIONAL  LAW.    By  J.  M,  Govbh,  LL.D., 
B  Arrister -at  -  Li%  w. 

VIL-QUARTERLY  NOTES* 
VnL-.BEVlEWB, 

IX,— QUARTERLY  DIGEST  OF    ALL   REPORTED     CASES.       By   C.    H. 
LosiAX*  M.A.,  BftrriHter-at'Law, 

INDEX  OF  CASES. 
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STEVENS    AND    SONS,    LIMITED, 

Law  Publishers,  Booksellers,  and  Exporters. 
WHEELER'S    PRIVY    COUNCIL    LAW:    A 

Synopsis  of  nil  the  Apptttle  decided  by  the  Judicial  Committee  ^inclutliug  UkIimi  Appeals) 
from  1876  to  iHyi*  Together  with  a  Pr^is  of  the  Cases  frorn  the  Bapreruy  Coart  of  CaB&id& 
in  which  3p<^i&l  Leave  to  Appt*^!  has  been  fp-anted  or  refused,  or  in  which  Aj^pe&ls  hAVfi 
been  heard ,  By  Geo^qe  \Vm:Kt^B,  Esq.,  Bajriater-ai  Law,  and  of  the  Judicial  DepaJ^menl 
GJ  the  Priv>-  CounciL 1893. 

JuMt  Publhkra.    MrrmfJ  EiWinn.    HovnJ  pen,     CJtuth.     it  In*. 

PALMERS     WINDING-UP     FORMS      AND 

PRACTICE. — A  Colli?ctioo  of  FoLtna  and  Preeetlietitfli  with  Notet^  ou  t\\v  r.nv.  mid  i'riiCti<Je 
under  the  Companies  Acts,  I afi2  to  1890.  and  the  Rules  thereuoden  Sten^hil  Liiition,  By 
Fiuxcis  B£AtftoiiT  P\L3dER,  Author  of  ''  Company  Precedents/'  &g.,  assisted  L}  l:'ius%  EvjjtB, 
Eflqrs,,  Barriflters  ftt'Law.  "  im^, 

**lt  ia  simply  kivalumble,  not  only  to  pffmpKny  lawygrg,  but  to  f^voryttcwly  f oam^eigJ  with  fflmpaalw." 
Fiji  ft  K'liti'^tK     E'tfafffetL    Htyjialiiro.     Vhtiu     £1  1(1*. 

PALMERS  COMPANY  PRECEDENTS.— Con- 

veyandng  and  other  Form B  and  FrecedentH  for  use  in  relation  to  t'ninpaTjic- snbject  to  the 
Companies}  Acts,  IM2  to  Id^JO,  With  copiona  Noteg,  and  an  Appeudiv  couUming  the  Aeta 
and  Rules.  Fifth  Edition,  By  Fiu.vcii*  Beaufort  Pauieb,  assisted  by  Cbables  MAcNAtJirrE?!, 
BarriHters-at-Law,  18SI1, 

"  In  fotnpany  dTaftiiig  it  fttftmln  uttri^TiUetl/*— Law  Thnrw,  _^^_^^ 

Thitii&if.    Rovai^'o.    Cloth.    £l  It. 

COMPANY  LAW -An  Abridgment  of  the  Law 

contamed  in  the  Btatntes  and  Decisions,  Alphabetically  Arranged.  By  M.  Mcth  Macke^^zie, 
E.  A.  Geabk,  and  G.  B>  Ha3I1ltov,  Esgrs.,  Barristersal-Law.  *  18SI3* 

Thit  Datf.     Third  EcHUon.    On  UaytU  Vlmo,     Cl4ith.    7t,M. 

ELLIS'  GUIDE  TO  THE  INCOME  TAX  ACTS, 

for  the  UBO  of  the  Eagli**h  Income  Tax  Payor*     By  Abthlu  M,  EtUff.  LL.B.,  Solicitor, 

Anther  of  ^^  A  Goide  to  the  Houfjc  Tax  Acta.'' [ i8l»« 

Thit  Bag.     Hccand  MdUi^nt.     l>emff  Uv^,     Cloth,  £1  lOt. 

LEGGETT'S  BILLS  OF  LADING.-A  Treatise 

on  the  Law  of  Billts  of  Lading,     By  Kogknk  Ltit^jt^rr.  !Solit-itor»  and  Notary  Public.       \>^\t6. 

Ttiifii  EJitioti.     Dcmuf^r,,,     i'talh,     j^  I  1 1, 

POLLOCK'S  LAW  OF  TORTS— A  Treatise  on 

the  Principles  of  ObUgatlous  aritdngfroni  Civil  Wrongs  in  the  Common  Law.  Third  EditMMi* 
to  whidi  i^  added  the  draft  of  a  Code  of  Civil  Wronga  prepared  for  tlie  Govenunent  of  Iiidi&. 
By  Sir  Frepemck:  Pollock,  Bart.*  Barrister-at-Law.  1693, 

Bit  the  mme  Aiithar.    Fifth  Editiim,    Dem§  8t!«.    Cluih.    £1  %t. 

POLLOCKS  PRINCIPLES  OF  CONTRACT- 

Bein^  a  Trefttise  on  the  Genei-al  Priuciple!^  rolaUiig  to  the  Validity  of  Agreemcnty..         188JI, 
B^  ike  taitiit  dMihar.    Fiflh  KdUian.     Dtmy  ^im.     ClAitk.    ^  6^/. 

A   DIGEST    OF  THE   LAW   OP   PARTNER 

SHU?.     Ineorporating  tlie  Partnership  Act,  I8&0. 

Third  Eihikm.     Fcap.  8ru.     CUAk.    ^k  M. 

THE   POCKET    LAW   LEXICON.-^Explaining 

Technical  Words,  PhrasetJ  and  Maxims  of  the  English,  Scotch  and  llomau  La\ir,  to  whi^b  m 
added   a  complete  List  of  Law  HoportB,   with  their  Abbreviation  a.     Third   EditJou,    By 
Hknbv  G,  KAWbioif  and  JAMtJB  E.  Hi-^siiXAK'r,  E&gri^.,  Barristeria-at-Law.                               IBSS* 
**  A  ifoodBrfgl  littra  logaJ  dktloDitry/*— IntT^rptattfj  Late  Stu^nW  JoufwuL 

ADDISON  ON  TORTS. -A  Treatise  on  the  Law 

of  TortH.  Sevt^nth  Editiou.  By  Hoiiace  Bsuth,  Es^.,  Metrc*p>htaK  Magistrate,  aiid  A,  P. 
Pkiickvaj.  Keep,  Esq.,  Barrister >ai-Lftw,  lyStit 

'*  Ab  jw  oxhaufitivf  dl^c^t  of  ttll  tli«cm»i'^  which  arc  lOteljrto  t»e  oited  in  pn,etlce  ftstuiilisi  witliaral  m  riv^J* — 

Law  Jmirtuil,  May  13tb,  imS. ^__ ___„^..,^_^____ 

Ninth  Sdiii&n.    Rt>uiU  »t?o.    Cicih.    M  l(k. 

ADDISON   ON   CONTRACTS.-A  Treatise  on 

the  Law  of  Contracts.  Ninth  Edition.  By  Hoiiace  Smitu,  Esq.,  Metropolitan  MugietraliD* 
assisted  by  A.  P.  PiiRciiVAi.  Keep,  Esq.,  BarrLftter-at'Law,  1392. 

^'  A  eompejadium  of  thes  Iaw  of  (.'outmctm  which   i^  ai  oiire  minatcty  iici'ariiiA,  thjOrougliJi'  rvLiAlile^  4*4 
eLbAii8tlv-e>  »  ,  .  ,    No  Inw  library  Is  eoniiiicU!  witliout  AdiiiHtin  up  to  'dute.'*^ — Freeman**  Joumat^ 
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AND 

(jUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

NOTICE  TO  SUbSCRIBERS  AND  THE  PUBLIC. 

This  Review,  the  oldest  English  Quarterly  Review  op 
luRisPRODENCE,  being  the  combined  Eaw  fSasajmE,  founded  in 
■^S28  by  Abraham  Hayward.  Q.C  ami  Eatt.  ttrtuto,  founded 
in  18+4.  passed  in  1875  into  the  hands  of  new  Proprietors  and 
underthe  Editorship  of  Mr.  Taswell-Langmead,  B.C.L., 
Oxon..of  Lincoln's  Inn.  and  of  Mr.  C.  H.  E.  CARMicHAnL,  M.A., 
Oxon..  of  the  Inner  Temple.  It  has  been  continued,  since  the 
lamented  death  of  Prof.  Taswell-Langmead.  in  1^83,  by  Mr. 
W  P  Eversley,  B.C.L.,  O.xon.,  of  the  bouth-Easleni  Circuit, 
and  Mr.  Carmicmael.  in  its  old  form,  as  a  Quarterly,  in 
November,  FEBRitAKV,  May.  and  August,  at  Five  Shillings  per 
number.  The  first  number  of  the  Fourth  Series  was  pu  bl  ished  in 
November.  1875;  and  of  this,  the  current  Series  Nos.  I.  and  11. 
(the  latter  of  which  reached  a  Second  edition)  have  long  been 

out  of  print*  ,  t      4.  ^  *.u^ 

This  gratifying  result  is  no  doubt  in  some  measure  due  to  the 
introduction  in  the  New  Series  of  a  feature  of  great  practical 
utility— the  QUARTERLY  DIGEST  OF  ALL  CASES 
reported  in  the  Law  Reports,  Law  Journal  Reports  Law  r,ma 
Reports,  and  WuUy  Reporter.  To  this  is  appended  an  Indbx 
OF  Cases,  each  Quarterly  Index  being  cumulative,  so  that 
the  Index  of  the  last  Quarter  will  comprise  all  cases  reported 

durinK  the  Legal  Year.  .,    .^    .    t.       t      n* 

Curreul  NoUs  oh  International  Law,  contributed  by  J.  M. 
GovER,  LL.D.,  will,  it  is  hoped,  prove  an  additional  source 
of  interest    to    readers    of   the    Review.  !?„„:„„ 

The  Review  frequently  contains  Select  Cases  either  Foreign, 
Colonial,  Scotch,  or  American,  and  will  continue  to  keep  its 
readers    informed  of  the  progress  of  Juridical  Science  on   the 

Th™considerable  and  special  circulation  of  the  Liiw  Magazine 
and  Review  not  only  in  the  United  Kingdom,  but  m  Australia. 
Canada,  the  United  States,  India,  Japan,  and  on  the  Continent 
of  Europe,  renders  it  one  of  the  best  advertising  mediums  for 
Publishers,  Stationers,  Insurance  Companies,  and  business  men 

*Tn  Annual  Subscription  of  aw.  paid  m  advance  to  the  Pub- 
lishers, will  secure  the  receipt  of  the  L^ip  M<7g^<»^m.  ««^  ^~ 
and  Quarterly  Digest,  free  by  post,  within  the  United  Kmgdora 
and  Postal  Union. 
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New  Bradlf.    Secimrf  JEiritloit.    In  8ro.     J*Hff  SOt.    (TTciEfc, 

CHAPTERS  ON  THE  LAW  RELATING  TO 

THK  COLON"  I  KB. —To  which  me  apf«;ndecl  Tapu  lil  Indcxc^t  of  Civse^  decifkd  m  the  Privy 
Cotincil  on  Appeal  from  the  Coloaiea.  Channel  Islaiifls,  and  the  We  ol  Man ;  and  of  Ciaes 
rebting  to  the  Colonies  decided  In  the  EDglish  Conrts  otherwise  Ihim  on  Appeal  from  the 
Colotiies.  By  C*  J.  TABaoro,  M.A.,  Assistant  Judge  H,B.M.*fi  CotiBnlar  Court,  Conalantiaopk 
and  H,M/8  ConsuL 

-Vflw  Rraifif.    ThfTft  Erfi'Mofl.     HfovaJ  l^m.     PHce  39*,     Cloth. 

THE  LAW  OP  CORPORATIONS  AND  COM- 

FAN1E8,— A  Trefaist  on  the  Doctrme  of  Ultrft  Yires.  Being  &n  iDvestigfttioQ  of  thit 
PriDciple*  which  limit  the  Capacitie^^  Powera,  and  LiabiUtiee  of  C'OiiKJratlouB  mid  mote 
©apecially  of  Joint  Stock  Companies.  By  Skwaai*  Bbick,  M.A,.  LL.D.,of  the  Loner  Temple, 
OQe  qI  Her  Majeety's  CoimeeL 

THE  LAW    OP    COPYRIGHT,    IN    WORKS 

OF  LITERATI  l;t:  AND  ART;  incltniing  ihitt  of  rhe  Iuhuui,  3lu.^ic,  EtJ|>^ravin;.%  SeulptoM, 
P&inting,  Photography  and  Designs,  Together  with  liitenmtioijai  and  Foreign  Copyriflit, 
with  the  Statntea  relating  thetieto,  and  References  to  the  Engfiah  and  AmericAu  DisdtttMH. 
By  Waltee  Aktbc'B  Copinger,  F.8.A-,  BarHiter.at-Law, 

Fifth  Etliiim.    Cmtm  Bro.    Price  12*.  6^t     Cloth. 

AN  EPITOME   OP   CONVEYANCING    STA 

TDTES.     Esttetiding  trumi  13  Edw.  L  to  the  end  of  55  Jk  ijli  Vktoriav     Fiftli  Eilition,  witb 
Short  NntPB.     Bj  Gkouce  NlcHCLS  MAdCY,  of  Litiooln's  Inn,  Bamater-at-Law, 
"  The  voliHnf!  b  une  which  we cwt  moit  oordtaUj  recommend.**— Lmp  Tim**, 

THE  LAW  OP  EVIDENCE— By  S.  L.  PHIPSON, 

M.A.t  Cambridge,  of  the  Innc^r  Temple,  BarriHter-at-Law. 

Sixth  Edition,    hva.    Prin  iM)§,     Cioth. 

HARRIS'  PRINCIPLES  OP  CRIMINAL  LAW, 

—  [nr*  jMltni  iia  a  lucid  Exponitinn  of  thp  Srihjert  for  the  Ubo  of  Stiideots  and   the  FmfeaaiMi. 
Six  th  Ed  it  io  II ,     By  C .  L.  ATT  E  N  BO  H  f )  U  G  H ,  o  f  t  he  In  nc  r  Te  m  pi  e ,  Barrig  ter-u  t  -  U  w. 
Sftfrnd  EitiHmi.     InSro.    Pntem^.    ClotK 

HAEDCASTLE'S  TREATISE  ON  THE  Con- 
struction and  EFFECT  of  STATUTE  LAW.  With  Appendices  tontaining  Words 
and  Expressions  used  in  t^tatntea  which  have  been  jndicliilly  or  statntahly  GODatraed, 
and  the  popular  and  short  titles  of  cerfcam  atatnteB.  Second  EditioQ,  revitied  and  greatly 
enlarged.     By  W.  F*  Crarib,  of  the  Inner  Temple,  Barrister -at  Law. 

Sfrond  Editifii,    In  Epo.     Priar  IC*.     Cli^th. 

A  CONCISE  TREATISE  ON  THE  STATUTE 

LAW  of  the  LIMITATIONS  of  ACTIONS.  With  an  Appendix  of  8tatuttit^.  Rtifereuce* 
to  Engliab,  Irish^  and  American  Cases,  and  to  the  French  CcxIj^*  By  H.  T.  BKia^tsa,  MX, 
Barrlater-at  -  Law. 

Sfctmd  EdiiktN.     /«  Sro.     PHeet  2(k.     Clotli. 

A   COMPENDIUM  OP  THE  LAW  OP  PRO- 

PERTY  iri  LAND;  for  l\w  nae  of  Stadejiia  aini  the  ProfeaaiaLi,  Sucond  Edition.  Bf 
WtT.UAM  DoiGLAS  Eu^.^BtiK^  LL.fi.i  of  Liticoln's  Inh,  BanafiLer'at-rjaw. 

*■  Destined  to  inke  «  high  ftl&ce  ne  n  siiUidjLrd  Wdi-k  on  the  law  of  proi>erty  III  iojid/'— S^J'i^j^afi'  J^imtL 

tftSvo.     friVp^fit.    Cloth. 

THE  PRINCIPLES  OF  COMMERCIAL  LAW. 

— With  »n  Appendix  of  Staiute*,  Annotatt'd  by  nieaos  of  lieferenceft  trO  the  T«3Ct.  By  JoJiKTB 
Hcii8T  and  Lokd  BoEiSHt  Cj?cti,  of  the  Inner  Temple,  BinristcrB-at-La^v* 

A   CONCISE    TREATISE  ON   PRIVATE  IN- 

TERNATIONAL  JUKI8PRUIJEKCE,  baaed  on  the  Decisioiia  in  the  English  Conrta,  Sef^md 
Edition,  revised  and  enlarged.  By  Juhn  Alpkbsoi^  Footk,  of  Lincoln's  Inri^  EAj-n«t«r-«£* 
Law;  Chanr^llor's  L«gal  Medalliat,  and  Setiior  Whewell  Scholar  of  Interimtiocial  L^Vf 
Ganibrirtge  UniTcrHitj,  1873;  Setiior  Stadeot  m  JnrisprudeD€6  and  Roman  Law  «(  the  Inm  of 
Cotirt  EjEa^ni nation  1  Hilary  Term^  1874. 

I'll  anc  Viflnme,     HojfQl  Br  ft.      UtlOO  pa&et*     Prkt  i2*.      Ckith, 

PRINCIPLES    OP    THE    LAW   OF    NEGLI- 

GENCE.— By  Thomas   BeVE.v,  of  the  Inner  Teinplo,  Barriater^at-Law,     Aathor  of  *' Tbe  Law 
of  Eniployer'a  Liability  for  the  NpglJHGnue  of  Ber^anta  Cansing  injury  to  Fellow  Serrant«/' 
^  Xbfi  Author  hu  dope  hU  ^ork  on  the  whole  exceediualf  well,  i.nd  ha^  prodaced  a  boot  vrhlc^ 
kv  a  fajgh  niacc  Id  It-^L  ht«ratnr4> ;  it  is  ^xhaastivfl  fuid  clear.    ...«.,    A  go&4  ilid«i 
ty^m  hici-eafre  the  value  of  a  bcM:»k  whitli  will  vithout  doubt  i-c>ceivf!  the  Le«ti^  ^tMumaodi^oa  of  tha 


A  BO&4  ilid«iL  aad  elMf 


to  taJEe  a  fajgh  niacc  Id  legal  hteratnr*-  i  it  is  ^xhaastivo  tun 
ty^m  hici-eia&e  the  value  of  a  bcM:»k  whitli  will  vithout  doubt  i-ith 
M  a  8ucc«£fi]|l  completion  of  the  Author '?  aiubliiouB  taak."— JWivr  Tints. 

,*.  A  Calatvin*<  I)/ JLiiw  Worka  nitt  includid  in  thiM  Jdrr itircrfittit  mcijf  ttf  obtaititd  0riiH$  upon  afifd*catuni  Ca 

STEVEMS  &  HAYNES,  Law  Piibllsbers,  Bell  Yard,  Temple  Bar. 
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